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A. Overview
1.1 These submissions are made on behalf of seven current and former members of 

Victoria Police (Members) who are the subject of proposed findings by Counsel
^^HHI^WHReievance

[Relevance

b Relevance

1.2 This part of the submissions provides a concise overview of the key issues that are 
covered in this first tranche of responsive submissions.

1.3 Counsel Assisting’s submissions are based on an incomplete and, at times, 
fundamentally inaccurate view of the evidence that has been led. They are focussed on 
attributing individual liability for events, rather than identifying the root causes.

1.4 The approach taken by Counsel Assisting took the Members by surprise. The Members 
were each in a position to assist this Commission to discharge its duties by providing 
considered submissions about what went wrong, and why. They voluntarily provided 
thorough witness statements and they attended for cross-examination over many days. 
They gave thoughtful evidence, reflected on their conduct and, when appropriate, made 
concessions. The Members stood ready to make written submissions that were 
intended to assist the Commission to identify what went wrong, and why - aggregating 
their collective experience to assist the Commission.

1.5 Regrettably, the Members have been diverted from that task by the approach of 
Counsel Assisting, which has been to make submissions directed to the attribution of 
individual liability.

1.6 As will be made clear in the submissions that are to be filed on behalf of the 
organisation in tranche 2, Victoria Police accepts primary responsibility for failings in 
relation to Ms Gobbo, without reservation or excuse.

1.7 In those submissions, Victoria Police will address the key systemic deficiencies in the 
recruitment, handling and management of Ms Gobbo as a human source. The 
submissions to be made on behalf of Victoria Police address what has been done to 
address those deficiencies, and what remains to be done.

The failings are primarily organisational

1.8 In the submissions that follow, the Members, where appropriate, take responsibility for 
the decisions that they made which they would make differently now with the benefit of 
hindsight and with the benefit of the information they now have. It has not been possible 
in the time available to address all of the allegations made by Counsel Assisting. The 
Members have focussed on the findings of fact with which they disagree and the facts 
that, in their view, will assist the Commissioner to identify the root causes of what 
occurred.

1.9 The acknowledgment of wrong decisions by some Members should not obscure that the 
failings are primarily organisational. While wrong decisions are acknowledged, it is not

1.10 Mr Murray Kellam AO QC, who conducted one of the earlier inquiries into Ms Gobbo’s 
use, found negligence. He had the key documentary material before him and he heard 
from key witnesses, including some of the Members. He concluded that there was no 
intention to act with impropriety.

Rele'

Relevance
accepted that any of the Members had any intention to act with impropriety.

Relevance
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1.11

1.12

1.13

1.14

1.16

1.17

1.18

1.19

[Relevance

I Relevance

Relevance

IRelevance

[Relevance

Relevance

[Relevance

Relevance 

■ Relevance

Counsel Assisting have approached Terms of Reference 1 and 2 by seeking to attribute 
blame to individual members and employees of Victoria Police.

In some cases, Counsel Assisting have made grave factual errors and, on the basis of 
those factual errors, proposed findings (|^gt cannot,
on any view, be maintained.

The task facing Counsel Assisting - as with all participants in this Commission - was 
complicated by the passage of time, failing memories and incomplete documentary 
records. The practical consequence of these realities is that the fact-finding task is 
complex, difficult and, inevitably, will remain incomplete. It is not possible to reach a 
conclusion about all factual aspects of what occurred. The fact finding task must 
inevitably conclude that, in some cases, the true facts can no longer be ascertained.

However, these difficulties have been compounded by the approach of Counsel 
Assisting. Counsel Assisting have not approached their task by assembling, to the 
greatest extent possible, all relevant facts and then analysing them and expressing a 
conclusion. Instead, the approach has been to present only the evidence that they 
consider supports their conclusion.

This approach has resulted in substantial amounts of time being spent analysing the 
evidence and presenting the true facts. That has been a large and complex task in a 
short period of time. Inevitably, it is incomplete. In the time available, it has not been 
possible for the Members to assess every factual allegation made against them. They 
have focussed on the most serious.

Further, much of the conduct that is relied on by Counsel Assisting 
was in fact motivated by a genuine fear of the 

consequences for Ms Gobbo if her role as a human source was revealed. The risk to 
Ms Gobbo’s life has been stated so often that it is easy to forget how real it was and 
remains. The risk was the risk of death. That risk resonated most acutely with those 
Members who lived with the legacy of the execution of Terrence and Christine Hodson.

None of this is to say that the issues surrounding Ms Gobbo’s registration, management 
and use as a human source ought not to have been handled differently. They should 
have been. However, the reality is that the decision making on the ground - without 
governance structures adapted for this extraordinary situation - were heavily influenced 
by the real risk to Ms Gobbo’s safety and the obligation felt by members to keep her 
safe.

Counsel Assisting do not engage with these issues. Their focus 
completely ignores both the operational environment in 

which decisions were being made and the ever-present risk of compromise. Their 
analysis of the conduct of individuals makes no allowance at all for these known facts.

The reality is that at the time. Victoria Police did not have a human source management 
system that was capable of dealing with a person as complex as Ms Gobbo and the 
issues that her recruitment raised. This left individual police officers to deal with an 
extremely difficult situation often with only some of the relevant information. That a 
number of them could and should have done better is a given.

The approach of Counsel Assisting has obscured the real issues

1.15
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1.20 One significant example is Counsel Assisting’s treatment of Commander Stuart 
Bateson. Counsel Assisting allege that Com. Bateson concealed from the defence the 
court daybook entries which revealed that Ms Gobbo had advised Mr McGrath in the 
course of his statement process. Counsel Assisting then make the emotive submission 
that it was after Com. Bateson did this that the “rot set in” allowing for the “calamitous 
events which have followed”.

1.21 The difficulty with that submission is that it is wrong. The evidence puts beyond doubt 
that Com. Bateson disclosed all relevant material from his diaries and daybooks and 
that the Chief Magistrate presiding over the committal process upheld a claim of 
privilege over the pages in question.

1.22 The consequence of Counsel Assisting’s error is twofold. First, Com. Bateson has been 
the subject of grossly unfair accusation. Second, Counsel Assisting’s attention has been 
diverted from the real issue - which is how Victoria Police as an organisation 
approached the question of disclosure.

1.23 What is most concerning about the allegations against Com. Bateson is that the truth 
was ascertainable by an assessment of the evidence.

1.24 In other cases, Counsel Assisting have submitted that it is open to this Commission to 
[without 

affording procedural fairness.

Relevance ielevance

1.25 Relevance

1.26 In other cases, Counsel Assisting have asked this Commission to find that it is probable
that a decorated former officer Relevance without having
any evidence at all for central elements of the allegation.

1.27 That fate has befallen Tony Biggin. Counsel Assisting submit that it is open to the 
Commissioner to find that Mr Biggin knew that information provided by Ms Gobbo had 
led Victoria Police to locate Mr Cooper’s drug laboratory and to his eventual arrest. This 
allegation forms part of the conduct relied upon by Counsel Assisting in support of their 
submission that Mr Biggin
However, despite making this allegation. Counsel Assisting identified no evidence in 
support of this submission and ignored his unchallenged sworn evidence to the 
contrary.

Relevance

1.28 In other instances, Counsel Assisting have proposed serious adverse findings founded 
on manifestly inadequate evidence. An example is Counsel Assisting’s treatment of 
former Detective Inspector Jim O’Brien. Counsel Assisting submit that it is open to the 
Commissioner to find that Mr O’Brien knew that Ms Gobbo had, as Mr McGrath’s legal 
representative, assisted in Mr McGrath’s statement-making process. The evidence 
offered in support of that allegation - which is a cornerstone of the adverse findings 
proposed against Mr O’Brien - is nothing more than the fact that Mr O’Brien was head 
of the Purana Taskforce. What Counsel Assisting fail to point out is that Mr O’Brien was 
not the head of the Purana Taskforce when the relevant events occurred - in fact, he 
would not take up in the position for more than 12 months.

3437-8960-2065V15
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1.29 In other cases, Counsel Assisting have proposed findings of fact without the relevant 
Member being cross-examined about key material facts. For example, Counsel 
Assisting submit that it is open to the Commissioner to find that DS Kelly knew that Ms 
Gobbo had a conflict of interest between her role as an informer for Victoria Police and 
legal representative of Mr Cooper. DS Kelly was not asked a single question about the 
alleged conflict of interest.

1.30 The ability to analyse the root causes of these events is the real power and value of this 
Royal Commission and is where the focus of this Royal Commission should be.

1.31 The divergence between Counsel Assisting and the Members as to the facts is so 
significant that it is not possible in the time given for this Royal Commission for the 
Commissioner to consider all the submissions on each disputed fact, closely analyse 
the evidence and make a finding on each. Nor does she need to do so given where the 
focus should be.

The approach of Counsel Assisting invites the Commissioner to trespass beyond the 
Terms of Reference

1.32 Counsel Assisting’s submissions focus heavily on conflicts of interest. The submissions 
are difficult to engage with because Counsel Assisting do not identify the relevant 
conflicts with precision.

1.33 One consequence of the imprecision is that Counsel Assisting propose findings that go 
beyond the Terms of Reference. In particular, they devote large parts of their 
submissions to a discussion of Ms Gobbo’s professional obligation not to act for multiple 
clients with conflicting interests. These matters do not fall within the Terms of Reference 
of this Royal Commission.

1.34 An example is the question of whether Ms Gobbo was entitled to act for Mr Thomas, 
having previously acted for Mr McGrath. That issue (leaving to one side her conduct in 
speaking to the SDU about Mr Thomas) was addressed by Ms Gobbo and the legal 
profession.

1.35 Counsel Assisting also propose findings about the statement-taking practices of Victoria 
Police. That too is a matter that does not fall within the Terms of Reference of this 
Commission.

Commissioner has no jurisdiction
I Relevance

1.36 In Part B of these submissions, the Members identify that the Commissioner has no 
jurisdiction to make the conduct findings.

1.37 The Royal Commission’s first and second terms of reference do not require or authorise 
the making of such findings. Unlike the terms of reference for other Royal Commissions, 
there is no express requirement that the Commissioner inquire into or report on the
IRelevance

1.38 Part B also touches on further reasons why, even if the Commissioner were seized of 
jurisdiction, the conduct findings should not be made.

Procedural fairness

1.39 As is set out in Part C of these submissions, the Commissioner must ensure that the 
Members are afforded the procedural fairness that is required by the Inquiries Act 2014 
(Vic) {Inquiries Act).

Relevance
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1.40 In Part C the Members draw a number of concerns to the attention of the 
Commissioner.

The Members did not intend to act with impropriety

1.41 Part D explores the evidence about whether the Members, and other officers, intended 
to act with impropriety. It examines the wealth of evidence that there was no intention 
on the part of any officer to knowingly act contrary to law.

1.42 A key feature of the engagement between Victoria Police and Ms Gobbo was the extent 
to which it was documented. Each of Ms Gobbo’s registrations as a human source was 
formally processed and approved in accordance with the prevailing policy and 
procedure. Each of Ms Gobbo’s thousands of interactions with Victoria Police were 
documented, many of them in great detail.

1.43 A further matter that tells against impropriety is the number of individuals within Victoria 
Police who came to have knowledge of Ms Gobbo’ status as a human source for 
different purposes associated with their roles within the organisation, and the paths by 
which that knowledge flowed. That evidence weighs heavily against any intention to act 
with impropriety.

1.44 There is also important organisational context. The evolution of the Dedicated Source 
Unit occurred against a background of police corruption and a deliberate effort by the 
then Chief Commissioner of Police to ensure that Victoria Police was utilising best 
practice in human source management. The key features of the system within which Ms 
Gobbo was managed - including the DSU and the ‘sterile corridor’ - were derived from 
what was then regarded as international best practice. Thus, some of the key structural 
deficiencies that allowed the situation to develop and persist originated from a 
deliberate effort on the part of Victoria Police to operate according to best practice.

1.45 These matters are considered in detail in Part D.

Individual responses

1.46 The individual submissions principally address the key factual matters in relation to the 
Thomas and Cooper case studies.

1.47 Those submissions are lengthy because the Members were required to identify and set 
out the relevant evidence that is not found in Counsel Assisting’s submissions.

1.48 A section follows the individual responses which addresses the application of the law in 
The Members

have sought to address such matters the best they can in circumstances where the
is wholly unparticularised.

Relevance

Relevance

Relevance
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B. Absence of jurisdiction to make findings IRelevance

IRelevance

and other reasons not to make such findings
2 Introduction
2.1 Counsel Assisting submit in their final submissions that certain current and former

members of Victoria Police (relevant members) Relevance

Relevance

submission is made in the context of the Commission’s first and second terms of
reference.2

2.2 Those terms of reference require the Commissioner to examine whether, and to what 
extent, cases may have been affected by Ms Gobbo as a human source and the 
conduct of members of Victoria Police in their disclosures about and recruitment, 
handling and management of Ms Gobbo as a human source.

2.3 It is submitted by the relevant members and Victoria Police that the Commissioner both 
cannot and should not make the conduct findings.

2.4 The Royal Commission’s first and second terms of reference do not require or authorise 
the making of such findings. Unlike the terms of reference for other Royal Commissions, 
there is no express requirement that the Commissioner inquire into or report 

Such a
reference should not be read into the terms of reference.

Relevance

Relevance

2.5
[Relevance

[Relevance

[ Relevance

A line of authority beginning with the High Court’s decision in
establishes that the principle of legality means that it is 

necessary to construe the Commissioner’s fact-finding and reporting powers in a way 
that protects rights of reputation authority is
also consistent with international jurisprudence.

2.6 Even if the Commissioner can make the conduct findings, they should not be made for 
the reasons:

(a) explained by the relevant members throughout this tranche of submissions;

(b) set out in the submissions of each of the seven relevant members; and

(c) set out in these submissions.
Relevance

, Relevance

Those views properly reflect the particular 
investigative role of Royal Commissions, the limited procedural protections available to 
those examined by Royal Commissions, and the prejudice that can flow from such 
findings. There is no reason for a different view to be taken in this Royal Commission.

2.8 The question of whether or not the Commissioner is authorised at law to make the 
conduct findings will only arise for determination if, after considering all of the 
submissions, the Commissioner is minded to make those findings.

Relevance

2 See CA's Submissions Volume 1 at 3 [4], 
[Relevance
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2.9 If ultimately the Commissioner decides to make the conduct findings, then the question
of law as to the Commissioner’s authority to make the findings, either:

(a) should first be determined by the Commissioner and reasons provided before she 
provides her final report so that the relevant members may consider whether they 
wish to seek review of the decision on that question of law; or

(b) the question of law should be referred to the Supreme Court for determination 
under s.41 of the Inquiries Act.

2.10

2.11

2.12

2.13

2.14

3 The terms of reference and the legal position

Relevance

3.1 A Royal Commissioner is empowered to inquire and report under the provisions of the 
Inquiries Act and the Governor’s letters patent incorporate the terms of reference. 
Accordingly, terms of reference in the letters patent delimit the scope of the matters into 
which a Royal Commissioner is empowered to inquire and the findings that they are 
empowered to make.

3.2

At
best, this jurisdiction is to be implied.

3.3

3.4

'Relevance

IRelevance

Relevance

(Relevance

Relevantly, in this Royal Commission, the Commissioner was appointed to inquire and 
report on the terms of reference listed in the letters patent dated 13 December 2018 as 
amended on 7 February 2019. There are five terms of reference. None ask or require 
the Commissioner to inquire into, or report on.

3437-8960-2065v110
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Relevance

3.5

3.6

Relevance
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3.7

3.8

3.9

Relevance

IRelevance
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I Relevance

3.13

3.14

3.15

3.16 A plain reading of the terms of reference, consistent with the principle of legality, is that 
it is directed to making factual findings as to what the conduct was

Relevance

3.17

4
4.1

4.2

Further, the responsibility of the Commissioner to make narrative findings and, if 
considered appropriate, to make robust criticisms of organisational or individual 
conduct, would in no way be constrained

There is a clear conceptual distinction that
should be drawn between description, analysis and critique of conduct, on the one

l^^^w^^^WlRelevance

(Relevance

Relevance

Relevance

The approach adopted by previous Royal Commissions
Relevance
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(b)

iRelevance
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IRelevance

(C)

(d)

(Relevance
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Relevance

(e)

4.3 Relevance

(Relevance
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IRelevance

4.4

5 Confidential appendix
Relevance

Relevance

6 Summary
IRelevance

6,2

6.3 Should the Commissioner contemplate making such findings, after considering the 
submissions before her, it is submitted that as a matter of procedural fairness she 
should either:

(a) determine the question of law and provide reasons before the completion of the 
final report so that there is a right of review; or

(b) refer the question of law to the Supreme Court under s 41 of the Inquiries Act.

Relevance 

iRelevance
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6.4
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C. Procedural fairness and the role of Counsel 
Assisting

7 Introduction
7.1 The Royal Commissioner has an obligation to ensure that this inquiry is conducted in a 

way that affords procedural fairness.'''*

7.2 As raised in the overview and as set out in more detail in the submissions included in 
this tranche of submissions, it would be contrary to principles of procedural fairness to 
make many of the findings proposed by Counsel Assisting.

7.3 The reasons include:

(a) Counsel Assisting invite the Commissioner to make findings about matters that 
were never put to the members during their evidence before the Commission or 
afterwards;

(b) as such, members were taken by surprise by many of the matters raised and 
have had insufficient time to address the content of Counsel Assisting’s 
submissions in full;

(c) further, had members known that such matters were to be put in final 
submissions then they would have had an opportunity to consider the evidence 
that they wished to put before the Royal Commission on those issues;

(d) further. Counsel Assisting propose findings in circumstances where they did not 
adduce available evidence likely to lead to the correct ascertainment of facts and 
which may, and in some cases would likely, have shown some of the proposed 
findings to be wrong;

I Relevance(e) the proposed findings are wholly
unparticularised;

(f) the submissions made by Counsel Assisting referred to hundreds of documents 
that had not been tendered or disclosed and which were, therefore, only recently 
provided; and

(g) in addition to the documents referred to above, thousands of relevant documents 
obtained by those assisting the Royal Commission are only now being disclosed 
to the seven members and those documents are presently being reviewed.

7.4 These submissions set out below the provisions of the Inquiries Act which are directed 
to procedural fairness.

7.5 They also address the role of Counsel Assisting which is an important and unique one.

7.6 As raised in the overview and in the individual submissions in this tranche, the 
submissions made by Counsel Assisting do not, in many respects, adopt an orthodox 
approach to the analysis of the evidence before the Commission. As a result of the 
approach taken by Counsel Assisting, the seven members have had to seek to identify 
for themselves the evidence relevant to issues and to set that out in their own 
submissions so that the Commissioner has the full body of evidence set out in relation 
to the many issues. As is evident from the length of the individual submissions, that has

Mahon v Air New Zealand Ltd [1984] 1 AC 808, Ainsworth v Criminal justice Commission (1992) 175 CLR 564[24]ff 
and, in the coronial inquiry context, Annetts v McCann (1990) 170 CLR 597. 
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been a significant task and one that could not be comprehensively undertaken in the 
time that was available for final responsive submissions. This also raises procedural 
fairness eonsiderations,

7,7 When the Commissioner approaches her important task of determining the findings to 
be made about the seven members, careful and thoughtful consideration must be given 
to the principles set out below and the way in which those assisting the Commission 
have approached the evidence and their final submissions,

8 The Inquiries Act
8.1 Royal Commissions are empowered by the Inquiries Act to conduct inquiries in any 

manner they consider appropriate but this is subject to the requirements of procedural 
fairness, the letters patent and the Act: (si 2).

8.2 In addition, the Act contains specific provisions aimed at providing fairness to those who 
are the subject of adverse findings: s.36. If the Commissioner proposes to make a 
finding that is adverse, she must first be satisfied that the subject of the finding:

(a) is aware of the matters on which the proposed finding is based (s36(1 )(a)); and

(b) has had an opportunity to respond (s36(1 )(b)).

8.3 The Commissioner must also consider the response before making a finding that is 
adverse (s36(2)). If, after considering the response, the Commissioner decides that it is 
appropriate to include an adverse finding in the final report, the report must fairly set out 
the response: (s36(3)).

9 The role of Counsel Assisting
9.1 The Royal Commission exercised its power under the Act to engage legal practitioners 

to assist as counsel,

9.2 The role of Counsel Assisting is an important and unique one. it is not a role that legal 
counsel ordinarily has in that it does not involve advancing or putting fon,vard a case as 
counsel would In civil or criminai proceedings.'’^

9.3 Counsel Assisting are required to perform their duties in a fair and even-handed way, ”' 
with a view to establishing the truth of the matters the Commission is tasked with 
investigating.'' ’

*

*

9.4 Counsel Assisting has no client, does not act on instructions and. in terms of evidence, 
is limited only by what is relevant to the letters patent establishing the Royal 
Commission.'”’

9.5 Due to the nature of Counsel Assisting’s role as an objective truth-seeker, it is critical 
that care be exercised in seeking and evaluating evidence both for and against any 
possible finding and In providing a fair opportunity for those who may be the subject of 
adverse findings to be heard and to deal with the possible findings against them.'®*

Adducing and using evidence

Peter M. HaH, Investigsting Comptiori and MiscanUuct in Publii: Offics: Canimissions ef Inquiry — Powers and Procedures 
(LawtiiOOk Co,, 2*̂  ed, 2019) (Haii) at [8.235]; Royal Commission into the Building and Construetian Industry: Final 
Report, VoSurtie 2: Conduct of the Commission -■ Pnncipies and Procedures (February 2003) (Col© Report, Vo! 2), 
49 at [13].

« Hah at [8.250].
Ibid [8.245].

® Ibid [8.265],
«Ibid [8.245],
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9.6 It is the role of Counsel Assisting a Royal Commission to determine the evidence that 
will be put before the Commission, including determining the witnesses and in what 
order they wilt be called and examined.'''  Relevance, cogency and overall fairness are 
all factors that must bear upon the decision to use evidence in a particular way.'’®

*

9.7 In determining how to use evidence, Counsel Assisting have the following obligations:

9.8 First, they are required to obtain and call probative evidence, relevant to the 
Commission’s terms of reference, including, where adverse findings are contemplated, 
exculpatory evidence.

9.9 They must:

(a) call evidence that is likely to lead to the correct ascertainment of facts;'’®

(b) exercise control in assessing all evidence to be placed before the inquiry and 
provide timely submissions at the conclusion of the hearing;®” and

(e) particularly where a Commission is investigating allegations of corruption or other 
unlawful activity or serious impropriety, adduce both inculpatory and exculpatory 
evidence.®'’

9.10 Second, where evidence which will cause a person to be subjected to a damaging 
allegation, Counsel Assisting must evaluate whether the evidence has sufficient 
materiality to the inquiry and sufficient probative value to warrant it being called in 
proceedings. Mere relevance will not necessarily meet the standard of sufficient 
materiaiity.®^

9.11 Third, in order to balance the rights of an individual with the need to conduct a full, fair 
and proper inquiry, Counsel Assisting are required to have regard to matters including:

(a) The need to strike the correct balance between probative and unreliable 
evidence. Counsel Assisting is bound by their professional rules of conduct, 
which require standards of fairness to be adhered to and inhibit the use of 
scurrilous or irrelevant material.®®

(b) Those rules expressly provide that counsel: (a) must fairly assist the tribunal to 
arrive at the truth and must seek to assist the tribunal with adequate submissions 
of law and fact; (b) must not by language or other conduct, seek to inflame or bias 
the tribunal against any person appearing before the tribunal; and (c) must not 
argue any proposition of fact or law which the barrister does not believe on 
reasonable grounds to be capable of contributing to a finding made to the 
requisite standard,®®

(c) Whether suppression orders or pseudonyms would be sufficient or appropriate to 
protect individuals against whom adverse findings are urged, particularly in 
circumstances where:

(i) proposed findings are based on speculative inferences drawn from 
insufficient evidence;

Ibid [8.235].
“8 Ibid [8.260].
® Ibid (8.240].

Ibid (S.235I; The Hon. Morris ireiand QC, Report oii the Practices and Procadtiras of the Police Integrify Commission by the 
Insoector of the PaHce Integrity Commission (Juns 2003), 71 at [4.71].

« Hall at [8.275].
82 Ibid (S,260j.
88 Ibid [8.260]
8" Legal Profession Uniform Conduct {Barristers) Pules 2015, rr 97-100.
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(ii) evidence does not meet the standard of sufficient materiality;

(iii) evidence is shown to be no more than suspicion or rumour and/or is 
unassociated with the terms of reference;®^ and

(iv) evidence is of a purely hearsay nature.®®

(d) Whether it is fair to the individual to use evidence in a particular way. That is, if a 
Commission is to make adverse findings against a person,

that as a matter of fairness, the Commission 
has, so far as is reasonably possible, sought out evidentiary material of the 
highest quality.®^

9.12 Fourth, for the purpose of affording procedural fairness, the Commission and Counsel 
Assisting must be, and appear to be, objective and without a preconceived or concluded 
view on central or substantive matters which require full and proper consideration.®®

Making final submissions

9.13 At the conclusion of evidentiary hearings. Counsel Assisting’s final submissions must 
have regard to the following matters:

9.14 First, submissions must be made consistently with Counsel Assisting’s obligations to 
consider and assess all relevant evidence, including exculpatory evidence, in 
accordance with the matters set out above.

9.15 Second, submissions must identify the possible findings of fact that could be made by 
the Commission, supported by references to:

(a) evidence in support of those findings; and

(b) all contrary evidence.®®

9.16 It is critical, for the purpose of procedural fairness, that Counsel Assisting’s submissions 
to a Commission identify all relevant matters that have been established by the 
evidence.®®

9.17 Counsel Assisting must have regard to the Commission’s obligation to only make 
findings of fact where satisfied there is a proper basis to do so. The failure to put a 
matter or to cross-examine in respect of a matter may not necessarily require a finding 
to be rejected, but it ought, at the very least, affect the weight attached to that 
evidence.®^

9.18 Third, care must be taken before individuals or organisations are criticised and 
subjected to adverse public comment damaging their reputations.®®

9.19 Fourth, possible findings should be drawn, having regard to the terms of reference and 
should not go beyond those terms.®®

9.20 Fifth, Counsel Assisting must provide notice of possible adverse findings to all persons 
and organisations who might be adversely affected.®'*

Relevance

Relevance

Hall at [8.260],
Ibid [8.260],
Ibid [8.285],
Ibid [8.245],

59 Ibid [8.245], 
59 Ibid [8.270],
6’ Cole Report, Vol 2, 51 at [18],
“ Ibid [39], citing Kelson v Forward (1995) 60 FCR 39, 52.
69 Hall at [8.245],
69 Ibid [8.245],
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9.21 In doing so, Counsel Assisting must raise all relevant matters upon which adverse 
findings could be made against individuals and clearly identify all evidence relevant to 
such suggested findings. This is critical not just for the purpose of ensuring findings are 
safe and proper to make, but also in order that individuals have an opportunity to 
address those matters before the Commission.

The final report

9.22 The role of Counsel Assisting is to participate in all stages of the inquiry up until the 
report writing stage.®®

9.23 It is recognised that Counsel Assisting should not be involved in the compilation and 
preparation of the Commission's final report in inquiries

Relevance

9.24 The New Zealand Court of Appeal observed in relation to an inquiry about police 
officers against whom very serious allegations of impropriety had been made;

When a commission is inquiring into allegations of misconduct, the role of 
Counsel Assisting becomes inevitably to some extent that of prosecutor. It is 
not right that they should participate in the preparation of the report:®®

9.25

9.26 It is the Commissioner’s role to consider the submissions made by Counsel Assisting 
and those made by every other person, and to decide, independently, whether the 
findings proposed by Counsel Assisting are open and appropriate to make or whether 
findings of a different kind are open and more appropriate to make.

Relevance

Relevance

“ Ibid [8.270].
8® Ibid.
(Relevance

88 Re Royal Commission on Thomas' Case [1982] 1 NZLR 252 at 273.
88 Justice Peter M Hall, "The role of Counsel Assisting in commissions of inquiry”, Bar News (Winter 2005), 34-35.
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D. No intention to act with impropriety
10 Introduction
10.1 The tranche 2 submissions to be produced to the Royal Commission shortly will 

address the reasons why serious failures occurred in Victoria Police’s use and 
management of Ms Gobbo as a human source. Those submissions will explain the 
combination of complex reasons for the failures.

10.2 As Counsel Assisting submit, a primary reason why these things occurred can be 
attributed to the human source management framework that existed at the time which 
had key structural deficiencies.

10.3 As Mr Murray Kellam AO QC found, it was negligence and not criminal intent. Individual 
members did not intend to act with impropriety in connection with Ms Gobbo’s role as a 
human source or otherwise.

IRelevance

10.4

10.5 These submissions make more general observations about matters that strongly 
indicate that members did not intend to act with impropriety.

10.6 The use of Ms Gobbo as a human source has been the subject of inquiry twice prior to 
this Royal Commission. There was no finding in either inquiry that members had an 
intention to act with impropriety.

10.7 The inquiry conducted by former CCP Neil Comrie AO APM (the Comrie Review) found, 
inter alia, that Ms Gobbo’s handlers had not appreciated the legal and ethical 
complexities involved in using a legal practitioner as a human source.^°

10.8 The subsequent inquiry undertaken by Mr Kellam into the conduct of individual 
members, reached the same conclusion.^"'

10.9 Mr Kellam further concluded that the conduct resulted from negligence^^ and he 
described the events as “serious systemic failure” by Victoria Police.

10.10 Mr Kellam stated that he did not consider that the conduct by individual police members 
resulted from any personal intention to act with impropriety,^^

10.11 While there is a larger body of evidence before the Royal Commission, Counsel 
Assisting have not pointed to evidence which was not before Mr Kellam and submitted 
that that evidence puts a different complexion on what occurred.

10.12 The events involving Mr Cooper-which are addressed in some of the individual 
submissions in this tranche - are the pinnacle of the problems created by the source 
relationship with Ms Gobbo and the mismanagement of the issues that arose. Mr 
Kellam had before him ICR 28,^'  being the ICR that records in detail the events 
involving Mr Cooper and Ms Gobbo. Mr Kellam specifically addressed the contents of

*

™ Exhibit RC0510B - Neil Comrie, Victoria Police Human Source 3838: A Case Review Report, 30 July 2012 at p 15 
(VPL.0005.0001.0001 at .0016); Exhibit RC0113B - Kellam Report, 6 February 2015 at p 39 [2], p 43 [11] 
(VPL.0007.0001.0001 at .0042, 0046)

71 Exhibit RC0113B - Kellam Report, 6 February 2015 at p 43 [11] (VPL.0007.0001.0001 at .0046).
72 Exhibit RC0113B - Kellam Report, 6 February 2015 at p 43 [11] (VPL.0007.0001.0001 at .0046).
73 Exhibit RC0113B - Kellam Report, 6 February 2015 at pp 80-81 [1] (VPL.0007.0001.0001 at .0083-0084).
7“ ICR 28 is described in Mr Kellam’s report as ICR 610. See Exhibit RC0281 - ICR3838 (028) (VPL.2000.0003.1835). 
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the ICR in his report/® Mr Overland, Mr Biggin, Mr O’Brien, Mr Flynn and SDU handlers 
were all examined on oath before Mr Kellam about the events, including the arrests that 
followed Mr Cooper’s arrest. There was also questioning about the non-disclosure of 
her role as a source in subsequent prosecutions.

10.13

11 Features of the evidence
11.1 The evidence considered in its entirety serves to strengthen and underscore that 

members had no intention to act with impropriety at any stage.

11.2 First, in each of 1995, 1999 and 2005, Ms Gobbo was formally registered as a human 
source. The very act of deciding to register Ms Gobbo through a sanctioned process 
speaks to an intention by the officers involved to subject Victoria Police’s engagement 
with her to the structures of such registration and to the associated supervision and 
scrutiny. By registering Ms Gobbo using the sanctioned process, those involved knew, 
and understood, that her registration would pass into the official records of the 
organisation.

11.3 The decision by the officers involved not to run Ms Gobbo 'off the books’, at any stage, 
is powerful evidence that they did not regard their engagement with her from the outset 
or thereafter as improper.

11.4 Members Mansell and Rowe, in consultation with (then) Senior Sergeant O’Brien, 
referred Ms Gobbo to the SDU for assessment. They did not seek to use her as a 
source within their own unit. They followed policy and procedure in referring her to the 
expert unit created for human source assessment and management.

11.5 The conduct of members in first registering Ms Gobbo and then documenting her use 
and involvement in formal records is wholly inconsistent with any intention to act 
improperly and to avoid scrutiny. The same can be said about the handlers’ process of 
electronically recording their conversations with Ms Gobbo.

11.6 In addition, it should not be overlooked that the decision to formally register Ms Gobbo 
as a source was made against the background of significant organisational attention to, 
and reform of, Victoria Police’s management of human sources. Among other things, 
Victoria Police was emerging from the Purton Review, which had exposed links 
between the management of human sources and corruption. CCP Christine Nixon 
commissioned that review and embarked on a process of organisational reform to 
ensure that Victoria Police was using best practice in human source management.^® 
The review led directly to the trial, and subsequent implementation, of the SDU^^ - the 
principal purpose of which was to better manage the organisational risks arising from 
the use of human sources. It led also to the overhaul of Victoria Police’s processes and 
procedures for the registration and management of human sources and the 
promulgation of the Chief Commissioner’s Instruction on Human Source Management.’^®

Exhibit RC0113B - Kellam Report, 6 February 2015 at p 34 (VPL.0007.0001.0001 at .0037).
75 Exhibit RC920B - Statement of Ms Christine Nixon, 30 October 2019, at [35] (VPL.0014.0071.0001 at 0007); T11605.36-37 

(C Nixon).
77 Exhibit RC920B - Statement of Ms Christine Nixon, 30 October 2019, at [35] (VPL.0014.0071.0001 at 0007).
7® T11595.42-44; C Nixon); Exhibit RC0008 - Statement of Assistant Commissioner Neil Paterson, 22 March 2019, Annexure 

36: Chief Commissioner’s Instruction 3/05 - Informer Management Policy, 20 September 2005, 
(VPL.0002.0001.2232).

Relevance

3437-8960-2065v126

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0523

11.7 Further, after conducting international research, it was decided that the SDU would 
operate on a ‘sterile corridor’ principle, the effect of which was that the management of 
Ms Gobbo as a human source would be undertaken wholly separately from the 
investigative task. The practical consequence was that the investigators who referred 
Ms Gobbo to the SDU understood that doing so wouid mean ceding control of their 
relationship with her.

11.8 Thus, the decision by investigators to refer Ms Gobbo to the SDU was made in the 
context of the greater rigour that Victoria Police was applying to the registration, 
management and use of human sources.'^® It was also made with knowledge that they 
would cede control of Victoria Police’s relationship with her to the SDU and with the 
knowledge that her management and use wouid be subject to the processes and 
procedures governing the SDU’s operation,

11.9 To refer Ms Gobbo to the SOU, and for her to be registered, in the circumstances 
described above is a powerful indicator that those involved did not intend to act 
improperly. Indeed, it is a powerful indicator that they intended her registration, use and 
management to be conducted in conformity with Victoria Police’s processes and subject 
to whatever scrutiny might follow. As is now evident, those processes were flawed and 
inadequate to manage Ms Gobbo.

11.10 Second, as noted above, once Ms Gobbo was registered, the SDU generated, and 
retained, detailed documentary records of the interactions with Ms Gobbo. Those 
records run to many hundreds or thousands of pages.®° That is true also of the SDU’s 
interactions with investigators in relation to information provided by Ms Gobbo. The 
SDU kept detailed records of these interactions, including both seemingly incidental or 
inconsequential interactions and substantial contacts. As a result, there is a detailed 
record of Victoria Police’s conduct in relation to Ms Gobbo that is capable of being, and 
has been, scrutinised internally and externally. Those records include audio recordings.

11.11 Importantly, the SDU made those records understanding that, as official Victoria Police 
records, they would be retained. Public officers, including police officers, who know that 
they are acting improperly, or who are acquiescing in ttie impropriety of others, do not 
create a detailed, permanent, record of their conduct. Nor do they create audio 
recordings of their conduct. That the SDU created such records (and investigators, 
through their diaries) is torther evidence that members acted in the genuine belief that 
what they were recording was not any wrongdoing by them, colleagues or Victoria 
Police,

11.12 indeed, the records were a key source of evidence from which the adverse finding of 
negligence in the Comrie Report and the Kellam Report was drawn, with Mr Kellam 
observing that the records “provided all evidence necessary for me to reach my findings 
and recommendation’’.®^ So too the records have been extensively used as an 
evidentiary source in the course of this Royal Commission,

11.13 Equally importantly, and as mentioned earlier, there is no evidence that the SDU 
selectively recorded its interactions with Ms Gobbo or with investigators or that they 
revised or destroyed any records at a later point. The same can be said about 
investigators’ notes.

® Exhibit RC0278 — Report on the Findings of Dedicated Source Unit Pilot. 1 November 2004 - 30 ,4prii 2005. undated 
fVPL.0005.0108.000-|).

® Exhibit RC0284B -SML3838, various dates {VPL.2000.0001,9447).
=< Exhibit RG01138 - Kellam Report, 6 February 2015 at [9] (VPL.0007.0001,0001 at .0007).
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11.14 The diligence with which the SDU recorded the interactions with Ms Gobbo and with 
investigators stands against any suggestion that members knew that they were acting 
improperiy or that others were doing so. Persons acting with malintent do not create a 
detailed record of their impropriety, or create audio recordings of it, and people seeking 
to cover or disguise the wrongful acts of colleagues do not commit the conduct of those 
colleagues to writing and then say nothing.

11.15 The diligence with which the SDU kept records underscores that it was not impropriety 
at work, but rather, as Mr Comrie and Mr Kellam found, a lack of knowledge and the 
failures of systems and policies to cope with an unprecedented and unique set of 
circumstances. The SDU members had never handled a human source who was a 
lawyer, let alone someone tike Ms Gobbo who was a criminal associate and a lawyer 
and, as time went on, someone who disregarded her professional obligations and the 
directions of her handlers. The training they received vi<as not. unsurprisingly, directed 
at circumstances of that kind and they made the mistake of not getting legal advice at 
the outset.

11.15 Third, much of the above also applies to the investigators. They recorded in their 
diaries: (a) information they received from the SDU which they knew, or inferred, had 
been provided by Ms Gobbo; (b) meetings and other interactions with the SDU about 
Ms Gobbo; and (c) Ms Gobbo's involvement as a lawyer acting for people. They also 
knew that the SOU was keeping a separate record of the interactions described in (a) 
and (b).

11.17 The investigators’ widespread practice of reducing to writing such matters is also 
entirely inconsistent with them knowing that their behaviour or the behaviour of their 
colleagues was wrong, and entirely consistent with a failure to appreciate all the issues 
and an assumption that the SDU was managing her appropriately. As was the situation 
with the SDU handlers, the investigators had never had involvement with a human 
source like Ms Gobbo or received information from a source like her. Nor were they 
trained to deal with a source of her kind.

11.18 Fourth, decisions were taken in the knowledge that a consequence was the potential 
disclosure of Ms Gobbo’s role as a human source. A key example is the decision to caii 
Ms Gobbo as a witness in the prosecution of Paul Date for the murder of Terrence 
Hodson, Mr Overland gave evidence that, at the time that decision was made, he was 
aware of the risk of Ms Gobbo’s role as a human source being reveaied.®2 
Notwithstanding that risk and the risk of Victoria Police being criticised and scrutinised, 
the decision was made to use Ms Gobbo as a witness.

11.19 That decision is wholly inconsistent with the suggestion of knowing improper conduct. 
Mr Overland was accepting of the fact that Ms Gobbo’s rote as a source would be 
scrutinised. The question of whether to use Ms Gobbo as a vt/itness in the prosecution 
of Mr Dale was a vexed and difficult question. No person apprised of ail the relevant 
facts and circumstances could reasonably have condemned Victoria Police for not using 
her. As such, there was ampie opportunity for Victoria Police to conclude that Ms 
Gobbo ought not to be used as a witness without attracting any adverse comment or 
scrutiny of its decision. Despite that, a decision was made based on the best interests 
of the investigation and with a view to obtaining a conviction in a grievous homicide and 
exposing corruption. If it was considered necessary to cover up Ms Gobbo's role as a

Exhibit ROOS'! 56 - Statement of Mr Simon Overland, 19 September 2019 at [138} (VPL.OOl 4.0067,0039 at .0064). 
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source because her use had been unlawful then it is most unlikely that members would 
have taken a path that risked exposing such conduct.

11.20 Fifth, many people within Victoria Police knew that Ms Gobbo was a registered human 
source. It was not a secret tightly held by a small group of members within a single unit 
or crew as would be expected if members believed that what they were doing was 
wrong.

11.21 Between 2005 and 2009 more than 100 Victoria Police personnel knew that Ms Gobbo 
was a source. It was known by officers ranking from sensor constables through to 
assistant commissioners. It was obviously known within the SDU and across 
investigative taskforces and specialised units,

11.22 In addition, there is no evidence that any of the 100 plus personnel who knew she was 
a source reported or raised concerns about the appropriateness of her use with ESD or 
an external body.

11.23 The disjunction between the number of personnel with knowledge of Ms Gobbo’s use 
as a source and the absence of alarm is telling. These facts are consistent with the 
findings of Mr Comrie and Mr Kellam that members did not appreciate the unique issues 
that might arise from using a source who was both a criminal associate and a lawyer. 
Many officers could not remember the circumstances in which they came to learn of Ms 
Gobbo's role which indicates that they were not taken aback by it.

11.24 There were at least four critical factors informing this widespread failure to recognise 
the risks.

11.25 The first was substantial confidence in the expert unit set up to manage high risk 
sources. A common feature of the evidence before the Royal Commission was the 
assumption by those who came to have knowledge that those who had gone before 
acted with a full appreciation of the risks and had taken appropriate steps. Several 
members expressed surprise on learning of Ms Gobbo’s registration. But the near 
universal reaction was to take comfort in the belief that those responsible for the 
decision to register Ms Gobbo and those responsible for her management were 
specialists in the management of high risk human sources and who, it was assumed, 
were best placed to assess and manage the risks.

11.26 The second was the knowledge of Ms Gobbo's use by Executive Command. DC 
Overland knew of Ms Gobbo's registration. Within a short period, other members of 
Executive Command also knew. Each of these officers reported, at the time or shortly 
thereafter, directly to CCP Nixon. To the many officers at ranks below who came to 
know of Ms Gobbo’s registration, gave them confidence in relation to Ms Gobbo’s 
registration and the propriety of her use as a human resource.

11.27 Equally, the knowledge by senior otfieers of Ms Gobbo’s use stands against any 
suggestion that members were knowingly engaged in wrongful conduct.

11.28 The third is that members were not trained about the broader professional obligations of 
lawyers because it is not something that ordinarily arises in policing. This is addressed 
in the witness statement of Assistant Commissioner Kevin Casey.

11.29 The fourth element was that those involved did not contempiate that Ms Gobbo would, 
over time, disregard her professional obligations in the way that she did at times. Many 
officers proceeded on the basis that it was for Ms Gobbo to consider her professional 
obligations. They thought that it was for her to determine what her professional 
obligations permitted and did not permit and some members thought that if she got that 
wrong then that had consequences only for her.
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11.30 it was not an unreasonable assumption for many members to make that Ms Gobbo 
would not disregard her professionat obligations in the way she did at times. People 
outside of Victoria Police seem to have made the same assumption ~

(a) A barrister briefed by Victoria Police was, by 2005, aware that Ms Gobbo was 
providing information to police about criminals (without being directly aware of her 
status as a registered human source}.®®

(b) Later, in the period between 2009 and 2011, a number of lawyers at the VGSO - 
professionals attuned to the obligations of lawyers - became aware of Ms 
Gobbo's use as a human source,

(c) Jeff Pope became aware that Victoria Police was using Ms Gobbo as a human 
source while holding the position of National Director of Intelligence at the 
Australian Crime Commission.®®

(d) Graham Ashton was informed when he was at the OPl.®®

(e) The DPP was informed, the detail of which will be addressed in the tranche 2 
submissions.

11.31 The explanation for the lack of action is illustrated by Mr Fin McRae who observed that 
while he thought it “extraordinary” that a practising barrister would be registered as a 
human source, he “would never have imagined that she would provide information 
about her own clients. It is simply not something that I centempiated..,”,®^ Mr McRae 
said that it “did not even enter my mind” that Ms Gobbo was giving information about 
her clients.®®

11.32 So too in 2010, members of the VGSO had a muted reaction to being informed that Ms 
Gobbo had been a registered human source. One legal adviser gave frank evidence 
that he was “not concerned’’ about the potential disclosure of confidential or privileged 
information.®® Consistent with the muted response, none of the advice given by the 
VGSO about legal issues connected with Ms Gobbo raised concerns about Ms Gobbo’s 
status as a human source.®®

11.33 The assumption that Ms Gobbo wouid not disregard her professional obligations in the 
way that she did at times extended throughout the Victoria Police ranks and travelled 
well beyond the organisation. Police officers, public officers and lawyers all failed to 
substantively respond to the knowledge of Ms Gobbo’s registration. There is no single 
reason why that was so - but faith and trust that members of the legal profession know 
their obligations and do not disregard them in significant ways is chief among them, as 
was the lack of proper understanding of those obligations by police members involved 
at the time

11.34 These conclusions are powerfully reinforced by the absence of a category of evidence 
before the Royal Commission, No witness gave any evidence that officers had spoken

"3 Exhibit RC962B, Statement of Mr Gerard MacGuire 8 August 2019 at P2J. (CGM.0063.0001.0001 at .0013).
•’“' See, for example. Exhibit RC09558 - Statement of Mr David Ryan. 19 September 2019 at [23] tCOM.C080.0Q01.0002 at 

0006).
T1440440-114405,16 (J Pope).
Exhibit RG0856B - Statement of Mr Graham Ashton, 30 August 201S (VPL.OOl 4.0058.00Q1 at [72] (VPL,0014.0058.0001 at 

,0008).
Exhibit RC10673. Statement of Mr Findlay McRae, 13 November 2019 (VRL.0014.0089.0003) [1.15].
Exhibit RC1067B, Statement of Mr Findlay McRae, 13 November 2019 tVPL.0014,0089.0003) (4.13).
Exhibit RC955, Statement of Mr David Ryan, 19 September 2019 (COM.0080.0001.0002) at (8).
Exhibit RC954B, Statement of Mr Mario Saragwanath, 13 June 2018 at [56.3] (RCMPI.0035.G001,0001 at ,0022). 
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about the use of Ms Gobbo in a way which evidenced that they knew that the use of her 
at any time was wrong.

11.35 it is most uniikeiy that an officer would deai with Ms Gobbo or information provided by 
her in a way that they knew to be wrong in circumstances where so many peopie knew 
she was a source, inciuding members of Executive Command, and, therefore, that her 
use couid be scrutinised at any time and where dealings with her and her information 
were being documented, it would be extraordinarily foolish for a member to engage in 
conduct that they know to be wrong and then record their wrongful conduct in an ICR, 
or know that someone else is recording it in an ICR. in circumstances where at any 
point in time a senior officer could audit the ICRs.

12 Knowledge of Ms Gobbo’s human source role
12.1 As submitted earlier, the spread of knowledge of Ms Gobbo’s role throughout Victoria 

Police is a strong indicator of an absence of intent on the part of members to act 
improperly.

12.2 An analysis of the evidence before the Royal Commission permits the following general 
conclusions to he drawn.

12.3 First, each of Ms Gobbo's three registrations involved a different group of Victoria Police 
members. There is no commonality between those directly involved in seeking to 
register Ms Gobbo as a source, nor those who authorised the registration, on each 
occasion. That three separate groups of Victoria Police members independently 
reached the conclusion that it was appropriate to seek to register Ms Gobbo and, 
separately, to approve her registration fells against an intention to act with impropriety. 
At the time of both the 1999 and 2005 registrations, Ms Gobbo was a practising legal 
practitioner. Instead of impropriety, consistent with the findings of Mr Comrie and Mr 
Kellam, these facts point to a widespread unawareness of the risks associated with 
registration of a practising lawyer as a human souree.

12.4 Second, Ms Gobbo’s 2005 registration was known to a substantial number of senior 
officers contemporaneously with, or shortly following, that registration. The AC Crime, 
Mr Overland, was aware of the registration eontemporaneousty, or almost immediately 
thereafter.®"' Commander Purton was aw'are of the proposal to register Ms Gobbo 
shortly prior to the registration being approved,®^ and Commander Moloney was 
advised after registration,®® At the time of Ms Gobbo’s registration, AC Overland 
reported directly to GCP Nixon. Commanders Purton and Moloney came to report 
directly to her shortly thereafter. On the evidence as a whole, it is clear that Mr Overland 
did not brief CCP Nixon about the registration,®'  Nor did Mr Purton or Mr Moloney brief 
CCP Nixon about If. There was no reason for them not to do so; they were not involved 
in the decision to register Ms Gobbo and had no personal interest in keeping the fact of 
registration from the Chief Commissioner. It is evidence of members not having a full 
appreciation of the risks,

*

12.5 Superintendents, Inspectors and Senior Sergeants knew of Ms Gobbo’s registration 
when, or shortly after, it occurred. The theme of their evidence was not that they were 
troubled by her registration or that steps were taken to draw any concerns about her 
registration higher up the chain of command.

Exhibit RC915B, Statement of Mr Simon OverlandlS September 2000 at [SO] - [84] (VPL,0014.0£i67.0Q39 at .0053-4).
Exhibit RC107, statement of Mr Terry Francis Purton{21 August 2019 at [9J, (VPL.0014,0017.0005 at .0007).

S3 T14537.36-T14538.1 (D Moloney): See also T11325.33-T11326.2 tS Overland).
This evidence is discussed in detail at Counsel Assisting^ submissions at Vol 2, [197].
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12.6 Later, between 2008 and 2011, a further cohort of senior officers came to know of Ms 
Gobbo’s role as a source. They did not all then immediately identify and take steps to 
check that the potential legal and ethical complexities of Ms Gobbo’s use as a human 
source were being managed. This reinforces the near universal unawareness of the 
potential complexities of Ms Gobbo’s registration and management.

12.7 Relatedty, knowledge of Ms Gobbo’s role was not kept within the circie of the SDU and 
between select investigators.

12.8 The spread of knowledge was generally consistent with the ‘need to know rule’. 
Nonetheless, when a circumstance arose in which the information needed to be passed 
on, it was.

12.9 For example, three of the four senior officers involved in the Petra Taskforce knew.®® 
The fourth officer did not become aware until much later, and then in a different capacity 
and context. The lead Petra Taskforce investigator, Shane O’Connell, knew, but his two 
key investigators did not. Despite the difficulties that this posed for the Petra Taskforce, 
which was actively investigating Ms Gobbo as a person of interest in connection with 
the murders of the Hodsons, the two investigators were not told and did not come to 
know until much later. So too within a single crew within the Purana Taskforce, some 
had knowledge, and some did not.

12.10 Nonetheless, where there was a need to know, the information was provided:

(a) in 2005, her role was known to officers in the Covert Services Division, the 
Purana Taskforce, the MDID and officers in Executive Command.®®

(b) By 2006, the information was with the Commander (Intelligence and Covert 
Support) and the Ethical Standards Department.

(c) By 2007, it was known by members of the Petra Taskforce and the Briars 
Taskforce.®®

(d) In 2009, officers within a specialised unit at Victoria Police knew.®®

(e) Outside of Victoria Police, in 2007 and 2011 her role was known to the OP1.’'®®

(f) In 2008, it was known to the Australian Crime Commission.'’®^

Ryan, Overland and Ashton knew, but Luke Cornelius did not.
See. tor example, Exhibit RC0275B ~ Statement of QfRCer Sandy White, uncatecf at [79] - [80] (COM,0019,0004.0001 at 

.0020); Exhibit RG0464B - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [69], [72] (yPL.Q014.0040,0001 at 
,0016); Exhibit RC0S81B - Suppfementary Statement of Mr SiFixtn Overland, 17 Jantfary 2020 at [41] 
(VPL.0014.0067.0077 at .0086).

sr Exhibit RC1325B - Statement of Mr Dannys Moloney, 5 October 2019 at [51] - [54], [64] - [65] (yPL.0014.0070.Q001 at 
.0009, .0011); Exhibit RC1325D - Supplementary Staterrsent of Mr Dannye Moloney. 1S February 2020 at [4] 
(yPL.Q014.0070.004S at .0049).

See, tor example, Exhibit RC0310B - Statement of Mr Gavan Ryan, 13 June 2019 at [78] (VPL,0014,003S,0001 at.0013); 
Exhibit RC031QB - Supplementary Statement of Mr Gavan Ryan. 31 July 2019 at [10] - [11] (VPL.0014,0039.0Q21 
at.0023 - .0024); Exhibit RCQ825B - Statement of Mr Rodney [Rod) Wilson, 19 November 2019 at [30] - [32] 
(VPL.Q014.0094.0001 at .0005 - .0006).

® Exhibit RCOOQ8 - Statement of Assistant Commissioner Neil Paterson. 22 March 2019 at [3.107] (VPL.Q014.0005.Q001 at 
.0023).

Exhibit RC03108 - Statement of Mr Gavan Ryan, 13 June 2019 at [80] (ypL,0014.0039.0001 at .0013); Exhibit RC1257B - 
Statement of Mr Emmett Dunne. 26 November 2019 at [31] (VPL.0014.0100.0001 at .0008),

Untendered diary of Mr Anthony Biggin, 10 November 2006 (VPL.GQOS.0268.0656 at ,0656); Exhibit Re0577 Second 
Statement of Mr Anthony Siggin (yPL.0014.Q041.0008 at [72], [146]): Untendered summary of diaries of Mr Anthony 
Biggin, 10 November 2006 (VPL.00C5.0l 54.0001 at .1113). Mr Biggin's evidence, including his statement and 
dianes, indicated that there were discussions with the ACC on at least 10 and 17 November 2006 regarding 
transitioning Ms Gobbo to another agency
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(g) Between 2009 and 2011, it was conveyed to a number of external legal providers, 
including the VGSO and members of the Victorian Bar.''°2

(h) In 2010, Mr McRae became aware of her role through his involvement in Ms 
Gobbo’s civil claim. The VGSO knew of her role before Mr McRae because they 
needed to be told for the purpose of providing the advice that had been sought.

(i) In late 2011, it was conveyed to the CDPP and, in 2012, to the DPP.''°"*

12.11 Next, the path by which knowledge of her role spread is inconsistent with impropriety, 
which tends to be accompanied by concealment and disguise, and wholly consistent 
with a belief of propriety, which tends to be accompanied by candour (to the degree 
allowed by the 'need to know’ principle) and a degree of informal transmission of the 
information.

12.12 For example, the SDU did not limit the knowledge of Ms Gobbo’s identity to a small 
circle of members in the unit. Instead, the knowledge was shared among the SDU 
members based on whether the member needed to know the information to properly 
discharge their duties. Consequently, Ms Gobbo’s status as a human source was 
known to more than ten members working in this area. Many officers recalled being 
informed of Ms Gobbo’s identity in the course of being briefed into the SDU, and one 
SDU officer recalled that the SDU was informed as a group of Ms Gobbo’s 
registration.

12.13 None of these officers gave any evidence that they were told Ms Gobbo’s identity for 
any purpose other than their official duties, and none of these officers gave any 
evidence that they were asked, encouraged or directed to hide, disguise or obscure Ms 
Gobbo’s registration (other than for the proper purpose of protecting her safety).

12.14 Tellingly, Ms Gobbo’s identity was shared with Victoria Police officers who were 
seconded to the SDU for only short periods of time. Thus, for example, Ms Gobbo’s 
identity became known to Officer Street, 1°® who undertook temporary TIO duties at the 
SDU for a short period in 2007 and Officer McWhirter, who undertook temporary duties 
at the SDU in 2006. This ordinary and uninhibited sharing of Ms Gobbo’s identity with 
SDU officers who needed to know to perform their duties, irrespective of the temporary 
and transitory nature of their deployment to the SDU, speaks strongly against an 
intention on the part of any person specifically to act improperly.

12.15 If officers within the SDU believed that Ms Gobbo’s use was wrong in any respect, then 
it would be expected that knowledge of Ms Gobbo’s identity would be kept within a tight 
circle. It wasn’t. It was shared with those who needed to know to do their job.

12.16 Further, the knowledge was passed to Victoria Police officers who were likely to take 
action if they detected, or suspected, impropriety. Thus, for example, DC Overland 
briefed Superintendent Wilson about Ms Gobbo’s identity in 2006 when he was based 
at the Ethical Standards Department (ESD). Detective Inspector Attrill was also based 
at the ESD when he learned of Ms Gobbo’s registration in 2006. In 2007, Inspector

Exhibit RC0955B - Statement of Mr David Ryan, 19 September 2019 at [23] (COM.0080.0001.0002 at _0006); Exhibit 
RC0956B - Statement of Ms Monika Pekevska, 2 October 2019 at [21] (COM.0085.0001.0001 at _0003); Exhibit 
RC1231B - statement of Detective Superintendent Peter Lardner, 27 November 2019 at [17] (VPL.0014.0102.0001 
at .0003-0004).

Exhibit RC0955B - Statement of Mr David Ryan, 19 September 2019 at [23] (COM.0080.0001.0002 at_0006).
’“Voi 2, [197]-[198],
’!» Exhibit RC1209, Statement of Ray Coliins at [16] (VPL.0014.0088.0001 at [insert]).

Exhibit RC1226, Statement of Ms Street (a pseudonym) at [4] (COM.0071.0001.0002).
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Ryan informed former CCP Graham Ashton, then of the OPi, that Ms Gobbo was a 
registered human source.

12.17 In each of these instances, the information was shared out of concern for Ms Gobbo’s
safety and, in some cases, concern for her reiationship with Victoria Police. The 
willingness of officers to reveal Ms Gobbo’s registration to officers within the ESD and 
the OPI is inconsistent with officers acting with malintent.
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E. Submission of Commander Stuart Bateson
13 Introduction
13.1 In Chapter 7 (the Thomas case study) Counsel Assisting submit that, on the evidence, it 

is open to the Commissioner to make serious adverse findings against Commander 
Stuart Bateson relating to his conduct 15 years ago when he was a Detective Sergeant 
in the Purana Taskforce,I

I Relevance

13.2 Chapter 7 must be read with care because it: (a) entirely overlooks critical evidence, (b) 
glosses over other important evidence and (c) misstates or mischaracterises evidence. 
It also contains serious allegations about critical matters of fact that are not supported 
by any evidence at all and is otherwise littered with factual errors.

13.3 The approach taken to many of the issues in relation to Com. Bateson suggests an over 
eagerness to criticise him.

13.4 By way of example, one of the complaints at the centre of the submissions made by 
Counsel Assisting, and which was the subject of lengthy cross-examination, is that 
Com. Bateson failed to take steps to prevent Ms Gobbo representing Mr Thomas in 
circumstances where she had previously acted for Mr McGrath (who had implicated Mr 
Thomas in murders).^°^ It was persistently put to Com. Bateson in cross-examination 
that Ms Gobbo had a conflict of interest in acting for Mr Thomas in those circumstances 
and that he should have stepped in. The criticism is maintained in the submissions.

13.5 However, the submissions made by Counsel Assisting make no mention of Mr Thomas’ 
own important evidence to the Commission on this issue.

13.6 His evidence was that when he retained Ms Gobbo he knew that Ms Gobbo had acted 
for Mr McGrath when McGrath had implicated him.'"’® According to Mr Thomas, Ms 
Gobbo had, in fact, been reporting back to him when she was acting for Mr McGrath.'"’® 
It may be that Mr Thomas chose to retain Ms Gobbo for the very reason postulated in 
an exchange between the Commissioner and Detective Inspector Gavan Ryan when he 
gave evidence - “a tactic of the defence to hire the person to put pressure on the 
witness (Mr McGrath) because that person knows everything about the witness and it 
could intimidate the witness", particularly "where the credit of the witness is in issue”. ”0

13.7 Counsel Assisting did not ask Mr Thomas why he retained Ms Gobbo when she had 
acted for Mr McGrath.

13.8 On this issue, the submissions made by Counsel Assisting also gloss over the evidence 
that Mr Thomas’ own solicitor and Queens Counsel also knew that Ms Gobbo had acted 
for Mr McGrath and that she proposed to retain her brief generally for Mr Thomas.’” 
Counsel Assisting did not ask the solicitor or the Queens Counsel why they considered 
that Ms Gobbo was able to do so.''''^ it may be that they were comfortable with her 
acting for Mr Thomas because Mr McGrath also knew she was acting for Mr Thomas.

Eg, Counsel Assisting Submissions at pp.104-105 [452]-[457], Vol 1; Counsel Assisting Submissions at p. 221 [1020], Vol 2; 
Counsel Assisting Submissions at p. 244 [1074.2], Vol 2.

108 Exhibit RC1175 - Statement of Mr Thomas. 20 September 2019 at [31] (RCMPI.0131.0001.0001 at .0008); T13581.20-25, 
36-37; T13582.27 (Thomas).

Exhibit RC1175 - Statement of Mr Thomas, 20 September 2019 at [31] (RCMPI.0131.0001.0001 at .0008).
1'0 T4505.42-4506.23 (Ryan).

Counsel Assisting Submissions at p. 155 [738], Vol 2.
"2 Untendered - Email from the solicitors assisting the Royal Commission to Corrs Chambers Westgarth dated 8 July 2020 

(VPL.0005.0306.0001).

Relevance
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Mr McGrath may have consented to her acting or Ms Gobbo may have toid her solicitor 
and leader that he had. We do not know because these important matters were not 
explored by Counsel Assisting before they submitted in their closing submissions that it 
is Mr Bateson’s fault that she continued to act for Mr Thomas. As an important aside, 
Counsel Assisting have also not explained how the issue of Ms Gobbo potentiaiiy 
having a professional conflict of interest in acting for two people is relevant to the 
Commission's terms of reference 1 and 2 which require the Commission to inquire into 
Ms Gobbo’s use as a human source.

13.9 Mr Thomas’ evidence was that the polioe dealt with him “by the booK'V'^

13.10 He said that Com. Bateson was an “honest copper'.He gave that evidence after 
Counsel Assisting had read to him transcripts of conversations that they considered to 
be provocative.”®

13.11 Ms Gobbo’s evidence to the Commission was also that Commander Bateson conducted 
himself with “unquestionabieinteghly’.^ '‘-‘^

13.12 None of this evidence is referred to in the submissions made by Counsel Assisting.

13.13 Further, Counsel Assisting’s submissions about Com. Bateson proceed on seven false 
premises. The details of that falsity are expiored below.

13.14 In summary;

(a) the premise that Ms Gobbo, to Mr Bateson’s knowfedge, ’edited’ Mr McGrath’s 
statements or that her conduct in connection with advising Mr McGrath about his 
statements was somehow improper is false, because the evidence is ciear that 
she did no such thing and her conduct in reviewing Mr McGrath’s statements, at 
his request and on his instructions, was not improper;

(b) the premise that Com, Bateson concealed daybook entries from Mr Thomas and 
the Court to disguise Ms Gobbo’s involvement in representing Mr McGrath and 
advising him about his statements is false, because the daybook entries were 
disclosed;

(c) the premise that Com. Bateson concealed from Mr Thomas the fact that Ms 
Gobbo apparently had a conflict of interest because she had acted for Mr 
McGrath when Mr McGrath implicated him is false because Mr Thomas knew that 
fact ~ his evidence was that he was paying Ms Gobbo a cash retainer and Ms 
Gobbo was passing information about Mr McGrath and his plea to Mr Thomas 
(inciuding the likely timing of Mr Thomas’ arrest);

(d) the premise that, by reasons of (b) and (o), Mr Thomas was not aware that Mr 
McGrath had initially told police that he did not know that Mr Marshall was going 
to be murdered and that he thought it was just a debt collection, but later signed a 
statement saying he believed that it was to be a murder is false, because the 
transcripts of Mr McGrath’s initial discussions with Com. Bateson in which Mr 
McGrath gave his initial version of events were disclosed to the defence and Mr 
McGrath was cross-examined about them;

(e) the premise that Com. Bateson should have stepped in and addressed Ms 
Gobbo’s possible conflicts of interest in acting for multiple people is false,

”2 T13595.23-24 (Thomas).
T13647.45-7 (Thomas).

”6 T13593.20-13600.4 (Thomas).
T13748.4-6 (eobbo). 
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because they were known to Ms Gobbo herself, Mr Thomas, Mr Vaios, Mr Lovitt 
QC, Mr Coghlan QC, Mr Horgan SC, Mr Tinney, Mr Heliotis QC, Mr Faris QC, the 
OPP, the court and, possibly, Mr McGrath;

(f) the premise that Com. Bateson knew that Ms Gobbo was informing on Mr 
Thomas while acting for him is false, because there is no evidence that Ms 
Gobbo was informing on Mr Thomas and, even if she was. Com. Bateson had no 
knowledge of it; and

(g) the premise that Com. Bateson was involved in tasking Ms Gobbo as a human 
source against Mr Thomas is false, because the overwhelming weight of 
evidence is that, in connection with the relevant events. Com. Bateson dealt with 
Ms Gobbo as Mr Thomas’ legal representative.

13.15 Once the falsity of these propositions is understood, the basis for Counsel Assisting’s 
submissions in connection with Com. Bateson falls away.

13.16 Just as importantly, the underlying basis for Counsel Assisting’s approach to their 
submissions - which has been to attempt to attribute individual liability - falls away.

13.17 A central plank of Counsel Assisting’s submissions is that Com. Bateson deliberately 
withheld certain pages of his daybooks relevant to the prosecution of Mr Williams and 
Mr Thomas for the purpose of hiding from them and the Court that Ms Gobbo had acted 
for Mr McGrath and had been involved in advising him about his witness statements.

13.18 Counsel Assisting make the emotive submission that it was that event that let the “rot 
set in, allowing for the calamitous events which have followed".''''^

13.19 The difficulty with that submission is that it is wrong.

13.20 Com. Bateson did disclose the daybook entries. The consequence is that the entire 
approach of Counsel Assisting is misconceived.

13.21 That error has distracted Counsel Assisting and caused them to view Com. Bateson in 
a way that is not justified on the material before the Commission. The personal and 
pejorative comment about Com. Bateson is of no assistance to the Commission. 
Such language risks creating a perception that the Commissioner has been inflamed 
against Mr Bateson or incited to hold a biased view.

13.22 Equally, the error has obscured the real issue - being the absence of structures 
capable of coping with the highly unusual circumstances involving Ms Gobbo.

13.23 When a disciplined and considered approach is taken to the analysis of all relevant 
evidence before the Royal Commission, it is evident that there is no sound basis to find

in his involvement with Mr
Thomas. The approach taken in the submissions made by Counsel Assisting does not 
seem to recognise the seriousness of what they have put or the personal and 
professional consequences that could follow.

Relevance

13.24 This submission should be read with the submissions in Part B to Part D above as to
why the Commissioner does not have the power

and should decline to make such

Relevance

Relevance

findings.

Counsel Assisting Submissions at p. 169 [770], Vol 2.
Eg, Counsel Assisting Submissions at p. 169 [770]-[771], Vol 2; Counsel Assisting Submissions at p. 199 [915], Vol 2;

Counsel Assisting Submissions at p. 221 [1020], Vol 2.
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13.25 Section A of these submissions addresses key facts and evidence,

13.26 Section B addresses Counsel Assisting’s submissions in Chapter 7,

13.27 Section C addresses Counsel Assisting’s other submissions about Com. Bateson.

14 Section A - Key Facts and Evidence
14.1 in 2003, Com. Bateson was a Detective Sergeant in the Homicide Squad.He moved 

to the Purana Taskforce in October 2003, where he worked as a Detective Sergeant 
until 2007,'20

14.2 Com. Bateson joined the Purana Taskforce at a challenging time. Members of rival drug 
gangs were executing each other and doing it in public. The taskforce had the 
responsibility of investigating over 14 gangland murders.

14.3 This period was ’the most intense period’ of his time in the police force.-j g-hour days 
were common. The little time not spent at work was spent thinking about work.’'22

14.4 Com. Bateson was in charge of a crew of police members investigating four murders in 
particular: (a) Jason Moran and Pasquaie Barbaro; (b) Jason Moran’s brother, Made; 
and (c) Michael Marshall.

14.5 On 21 June 2003, Jason Moran and Pasquaie Barbaro were shot dead at a children’s 
Auskick football clinic.Carl Williams had ordered the murder of Mr Moran. Mr 
Thomas helped organise the murder by sourcing the gun and their location at the 
Auskick clinic. Mr McGrath was the driver. Mr Andrews shot them.

14.8 On 25 October 2003, Michael Marshall v/as shot dead in the street in front of his young 
child.■'2^ Carl Williams ordered the murder. Again, Mr McGrath was the driver and Mr 
Andrews shot him.

14.7 The murder of Mr Marshall was captured on a listening device In the car. The device 
also captured the men informing Mr Williams that they had committed the murder (‘you 
know that horse you tipped us - it has been just been scratched’).^25 jyjp McGrafh and 
Mr Andrews were arrested the same day. The execution of search warrants located the 
murder weapon and the clothing worn by Mr Andrews and Mr McGrath during the 
murder.’28 The case against them was, seif-evidently, very strong. Mr McGrath 
immediately implicated Mr Williams as the person who had ordered the murder.’^r

14.8 At the time of these murders, Carl Williams, Mr Thomas, Mr McGrath and Mr Andrews 
were part of a criminal crew. Ms Gobbo was also part of their crew.’^s There is evidence 
that members of the crew, including Ms Gobbo, knew that Carl Williams wanted Jason 
Moran murdered.’29 There is also evidence that Carl Williams and Mr Thomas used Ms 
Gobbo as part of their alibi for the murders - a matter which Ms Gobbo realised after 
the fact.’®® Whilst Com. Bateson was suspicious of Ms Gobbo,’21 there is no evidence

Exhibit RC0269 - Statement of Commander Stuart Bateson at [3] (VPL.0014.0037.00Q1 at .0001). 
Exhibit RC0269 - Statement of Commander Stuart Bateson at (3] (VPL.OOt4.0027.0001 at .0001). 
T10104.46.

i2‘T10t04.42-46.
Exhibit RC0269 - Statement of Commander Stuart Bateson at [21] (VPL.0014.0027.0001 at .0005),
Exhibit RC0269 - Statement of Commander Stuart Bateson at [30] (VPL.0014.0027,0001 at .0008).
Exhibit RC0269 - Statement of Commander Stuart Bateson at [30] {VPL.0014,0027.0001 at .0006).
T10084.32-36 (Bateson).
Exhibit RC0269 - Statement of Commander Stuart Bateson at [32] (VPL,0014.0027.0001 at .0007).

12® See ths Aopendix to the tranche 1 submissions.
ibid.
ibid.
T3438.28-3439.22: “3537.45-79538,26.
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that he knew the true extent of her involvement in the crew, which was exposed in this 
Royai Commission.

14.9 One month after Mr McGrath and Mr Andrews were charged with the murder of Mr 
Marshal!, Mr McGrath continued to speak to poSice.^®^ There is no evidence that Ms 
Gobbo was involved at that stage.

14.10 Mr McGrath went on to piead guilty to the murder of Mr Marshail. He received a 
significantly reduced sentence in return for becoming a Crown witness against his crew. 
Ms Gobbo was one of his legal representatives when his statements were being taken.

14.11 The overwhelming evidence against Mr McGrath and Mr Andrews is important to 
understanding the action taken by Com. Bateson, and his perception of subsequent 
events. He believed that the overwhelming case was the impetus for Mr McGrath 
‘coming on board' as the ‘the case against him was undeniable’.''®® Additionaliy, 
McGrath and Andrews had extensive criminal histories, and, therefore, they were facing 
significant terms of imprisonment should they contest their charges and get 
convicted.^®^ Mr McGrath co-operated with police before Ms Gobbo was acting for him. 
Mr Andrews co-operated with police without any involvement from Ms Gobbo.

14.12 Counsel Assisting have submitted that Ms Gobbo was responsible for 'having’ Mr 
McGrath give statements which implicated Mr Thomas in the Moran and Barbaro 
murders and that she had ‘assisted and/or encx)uraged’ Mr McGrath to make 
statements implicating him: at [452.5] and [1038], It is not clear what evidence Counsel 
Assisting reiy upon in making those submissions.

14.13 The uncontroverted evidence is that Mr McGrath was talking to police before Ms Gobbo 
acted for him."'®®

14.14 Further, according to Mr Thomas, Ms Gobbo did the very opposite to that submitted by 
Counsel Assisting, Mr Thomas toid the Commission that Ms Gobbo toid him that she 
had tried to persuade Mr McGrath not to co-operate with police.''®®

14.15 Mr McGrath was not called to give evidence before the Royal Commission,

14.16 Therefore, the Commission did not hear from the very person who Counsel Assisting 
say was influenced to assist police by Ms Gobbo. The Commission did not get to hear 
from Mr McGrath as to:

(a) the reasons why he chose to assist police;

(b) the reasons why he chose to implicate Mr Thomas and his crew;

(c) any legal advice that Ms Gobbo gave him;

(d) whether Ms Gobbo did, in fact, ‘have’ him give statements implicating Mr Thomas 
and others: and

(e) whether Ms Gobbo did, in fact, ‘assist or encourage’ him to make statements 
implicating Mr Thomas and others.

14.17 However, importantly, the Commission does have the evidence that Mr McGrath gave 
during his committal hearing about his reasons for assisting police. This evidence is not 
referred to by Counsel Assisting. It directly contradicts their submission that it was Ms

Exhibit F?C0269 - Statement of Commander Stuart Bateson at 136] (VPL,0014.0027.0001 at .0007).
T10084.34-36.

’^710110.20-21.
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [32], [38] <VPL,OQ14.0027.0001 at .0007).

’36 T3439.17-30,
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Gobbo who had Mr McGrath co-operate with police and who assisted or encouraged 
him to do so. Mr McGrath told the court that he assisted police for these reasons;

Oh, probably a tot of things. My own position, state of mind, lots of visits from the 
police, wanting to do the right thing.^^^

I was interested in helping the police right from the start

14.18 If Mr McGrath had been called to give evidence before the Commission, his evidence 
may have corroborated the evidence of Mr Thomas that Ms Gobbo had, in fact, tried to 
persuade Mr McGrath not to assist police and not to implicate the crew (of which she 
was part). Given what is now known about the extent of Ms Gobbo's personal 
involvement in the crew (see appendix A), Mr Thomas’ evidence cannot be dismissed.

14.19 In addition, Mr McGrath’s solicitor, who was actively involved in acting for Mr McGrath 
and present at meetings with his client and Ms Gobbo,''^s was not called to give 
evidence about any advice that she gave Mr McGrath or about any advice that Ms 
Gobbo gave him. Ms Gobbo may have been instructed by Mr McGrath and/or her 
instructing solicitor that Mr McGrath would be co-operating with police and that she was 
briefed to represent him in negotiating with the OPP to achieve the best possible 
outcome.

14.20 It is not apparent from the submissions made by Counsel Assisting as to why Mr 
McGrath and his solicitor were not asked to provide witness statements or called to give 
evidence before the Commission,

14.21 Accordingly, by reason of:

(a) the evidence of Mr Thomas that Ms Gobbo told Mr McGrath not to co-operate 
with police;

(b) the evidence that Mr McGrath had been caught red handed in relation to the 
murder of Mr Marshail and was facing life imprisonment:

(c) the evidence that Mr McGrath was co-operating with police before Ms Gobbo 
started acting for him:

(d) the evidence of Mr McGrath given during the committal hearing as to his reasons 
for co-operating with police; and

(e) the lacuna in the evidence before the Commission,

the Commissioner would fail into error If findings were made to the effect of those at 
[452.5] and [1038] of the submissions made by Counsel Assisting. Findings of fact to 
that effect are not supported by the evidence,

14.22 It is also important to rec-ognise that Ms Gobbo was not a human souree at any time 
when she was acting for Mr McGrath.

14.23 After Mr McGrath had signed his statements implicating his crew in the murders, 
charges were laid against others on 16 August 2004.

14.24 One of Mr McGrath’s statements implicated Mr Thomas as the organiser of the murder 
of Jason Moran.”° Mr Thomas was then charged.''' ’’*

Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.0001,0002 at T282.10-13.
Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.G00t.0002 at T284.30-285.1.
Eg, Counsel Assisting Submissions at p. 117 [555], Vol 2; Counsel Assisting Submissions pp. 118-119 (559j-[563J, Vol 2.

'■« T3395.39-46
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [633 (VPL.0014.0027,0001 at ,0011).
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14.25 In his evidence to the Royai Commission, Mr Thomas admitted that he was involved in 
the murder,■''2*

14.26 Mr McGrath’s witness statements also implicated Carl Wiiiiams as the person who 
ordered the murder and Mr Andrews as the shooter,conduct which both later 
admitted in the Supreme Court.

14.27 The same day that Mr Thomas was charged, Mr Williams and Mr Andrews were also 
served with direct presentments in relation to the murders of Marshall, Moran and 
Barbaro.

14.28 There is evidence before the Royai Commission that, from the outset, Mr Thomas 
indicated an interest In adopting the same course as Mr McGrath - plead guilty, 
become a Crown witness and receive a reduction in his prison sentence.'’'®  Such a 
course is not unusual. As was also the case with Mr McGrath, Mr Thomas indicated an 
interest In taking that course well before Ms Gobbo became one of his legal 
representatives in relation to these murders.'’'’®

*

14.29 By December 2004, Mr Thomas had Ms Gobbo acting as one of his legal 
representatives in relation to the Moran and Barbaro charges. Ms Gobbo was not a 
human source at this time.

14.30 The evidence before the Royal Commission - which is not addressed at all In the 
submissions made by Counsel Assisting - is that Mr Thomas retained Ms Gobbo 
knowing that she had acted for Mr McGrath when be provided statements to police 
impiicating him and the crew in the murders.

14.31 In his evidence to the Royal Commission, Mr Thomas explained that;

At the time [McGrath] end [Andrews] were charged with the Marshatl murder, i 
was aware that Gobbo was acting as a Segal representative on their behalf. She 
would go and see them and then would report back to me and Carl [Williams]. 
She would keep us posted on the Marshall murder and provide updates in 
relation to the likelihood of whether [McGrath] was going to assist police.

14.32 Mr Thomas also explained in evidence that:

In the lead up to my arrest [with the Moran and Barbaro murders], I was provided 
with updates from Gobbo following the arrest of [McGrath], She was representing 
him. I was made aware by Gobbo that police would be coming for me. She said 
the delay in them arresting me was because McGrath was still working out his 
deal.

14.33 Mr Thomas also gave evidence that Ms Gobbo had acted for Williams and that she had 
continued to act for Williams “off the books” through the committal proceeding.’'’®

(a) Accordingly, Mr Thomas told the Royal Commission that he retained Ms Gobbo to 
act for him in defending the Moran and Barbaro murder charges, knowing that:

3656.38-41 (Thomas).
Exhibit RC0269 -- Statement of Gommancie!' Stuarf Bateson dated 7 May 2019 at [36] (VPL,0014,OG27.0001 at .0007), 
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [64] (VPL.0014.0027.Q001 at .0011}, 
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [ST) tVPL.G014,0027.0001 at .0010);

Exhibit 269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [S5] (VPL.0014.0027,OC01 at .0011). Mr 
Thomas denies that he w’as interested in co-opetating with police.

Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [66] (VPL.Q014.0027.0001 at .0011)
Exhibit Rd 175 - Statement of Mr Thomas dated 20 September 2019 at [31] fRCMPl.Ot 31.0001.0001 at .0008):

T13581.20-T13582.28. T13637.S-7.
'■=« Exhibit RC1175 - Statement of Mr Thomas dated 20 September 2019 at [28) (RCMPi.0131.0001.0001 at .0007).

Exhibit RC1175 - Statement of Mr Thomas dated 20 September 2019 at [34) (RCMPl.OI 31.0001.0001 at .0008).
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(b) Ms Gobbo had acted for Mr McGrath when he became a Crown witness against 
Mr Thomas in relation to the murders;

(e) Ms Gobbo had acted for Mr Andrews in relation to the murder of Mr Marshail; and

(d) Ms Gobbo had acted for Mr Williams in relation to the murders of Marshall, Moran
and Barbaro,

14.34 Counsel Assisting did not ask Mr Thomas, in cross-examination, why he retained Ms 
Gobbo to act for him in the above circumstances.

14.35 Accordingly, the Commission is left in the position of not having Mr Thomas’ evidence 
on that important issue.

14.36 The Commissioner cannot infer why Mr Thomas retained Ms Gobbo, in those 
circumstances, when direct evidence could have been adduced from him.

14.37 However, if the reason why he did so is to be inferred, then the only inference open to 
the Commissioner is that Mr Thomas retained Ms Gobbo because he thought it would 
be advantageous.

14.38 There were several possible advantages;

(a) Ms Gobbo couid try to get Mr Thomas the same outcome as Mr McGrath -- a 
significantly reduced jail sentence.

(b) If Mr Thomas was to contest the charges, Ms Gobbo could provide him with 
information relevant to Mr McGrath who was to give evidence against him.

(c) Mr Thomas was attempting to intimidate Mr McGrath into not giving evidence 
against him by having Mr McGrath’s lawyer in his camp.

14.39 The third advantage above was the subject of evidence given by DI Ryan. He gave 
evidence before Mr Thomas was called to give evidence. DI Ryan’s evidence was as 
follows:

Mr Ryan: ...It would be a tactic of the defence to hire that person [Ms
Gobbo] to put pressure on the witness because that person 
knows everything about the witness and it could intimidate the 
witness. Do you see what I’m saying?

Mr Woods: In that situation the witness could obviously put their hand up
and say, “Hang on, there Is a conflict here?”

Mr Ryan Yeah, they could. It goes back to the - tve said it a few times, 
you know, the self-regulation.

Mr Woods: But sometimes, and as we’ve seen here, the self-regulation
fails, doesn’t it?

Mr Ryan: Yes.

Commissioner: Your point is well made, particularly where the credit of the 
witness is in issue?

Mr Ryan: Yes.

Commissioner: Very well made, yes.’’®

T4506.4-23 {Ryan).
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14.40 in addition to not asking Mr Thomas why he retained Ms Gobbo, Counsel Assisting also 
did not ask him what information Ms Gobbo gave him about Mr McGrath.

14.41 Accordingly, the Commission is left in the position of not having Mr Thomas’ evidence 
on what information was given to him, and most importanUy, whether Ms Gobbo had 
shared with him the very piece of infonnation relevant to Mr McGrath's credit which 
Counsel Assisting have alieged that Com. Bateson withheld from him.

14.42 That piece of information was this - that Mr McGrath had first told police that he thought 
the Marshall job was to be a debt collection and not a murder but then later stated in his 
witness statement that he knew it was to be a murder.'’^’

14.43 Counsel Assisting submit that that change in the information that Mr McGrath provided 
should have been disclosed to Mr Thomas because it would have provided him with a 
line of cross-examination as to Mr McGrath’s credit generally. That is, Mr Thomas' 
counsel could have put to Mr McGrath that he had lied to police about his belief in 
relation to the Marshall murder and that, therefore, what he had toid police about Mr 
Thomas' involvement in separate murders - the Moran and Barbaro murders - was also 
a lie,

14.44 As noted above, Mr Thomas toid the Commission that he was involved in the execution 
of Moran and Barbaro, Therefore. Counsel Assisting should not be understood to be 
submitting that Mr McGrath was not, in fact, a witness of truth in relation to Mr Thomas’ 
involvement in those murders or that Mr Thomas may have been convicted of an 
offence that he did not commit.

14.45 There are two matters that must now be drawn to the Commission’s attention about the 
above. They are critical.

14.46 They go to the unfairness of the submissions that have been made about Com. Bateson 
on this issue and identify documentary evidence before the Commission (not tendered 
or referred to in submissions) that makes the submissions of Counsel Assisting 
unsustainable.

14.47 First, Com. Bateson was called to give evidence before the Commission, for the second 
time, in late November 2019. He was cross-examined on that occasion over 5 days. 
Counsel Assisting spent a significant period of time putting to Com. Bateson that he had 
failed to disclose to Mr Thomas that Mr McGrath had changed what he had told police 
about his belief in relation to the Marshall murder which was relevant to Mr McGrath’s 
credit generally. Counsel Assisting submit that Com. Bateson 'deliberately concealed’ 
from Mr Thomas this so-called weakne.ss in the case against him.

14.48 Ten weeks later, Counsel Assisting then called Mr Thomas to give evidence.

14.49 For reasons that are not apparent, Counsel Assisting did not ask Mr Thomas whether 
he knew that Mr McGrath had changed what he had told police about his belief in 
relation to the Marshail murder. That topic was not explored with him, despite:

(a) him, obviously, being the key witness on the issue;

(b) him volunteering in evidence that Ms Gobbo had given him information about Mr 
McGrath;

Exhibit RC07S5 - Statement of McGrath dated 13 Jsjly 2004 at (S], [31]. [38]. [52] (COM.0103.G001 ,OQ02_HA),
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(c) the fact that Com. Bateson had, only ten weeks earlier, been cross-examined, 
extensively, about Mr Thomas having, apparently, been deprived of the 
information;

(d) Mr Bateson repeatedly stating in evidence that he believed that the information 
had been disclosed to Mr Thomas;''®^ and

(e) Mr Bateson stating in evidence that he had a memory of Mr McGrath being cross
examined about the matter.''®^

14.50 If Mr Thomas had the information - because it was given to him by Ms Gobbo or it was 
disclosed to him in the proceeding - then the submission made by Counsel Assisting 
that Com. Bateson deliberately withheld the information from Mr Thomas

is obviously unsustainable.

14.51 It is submitted that procedural fairness principles alone compel the Commission not to 
make a finding that Com. Bateson failed to disclose the information to Mr Thomas in 
circumstances where Counsel Assisting declined to ask Mr Thomas in cross
examination whether he had the information. To make the finding in those 
circumstances would be manifestly unfair.

14.52 In any event, if Counsel Assisting had asked Mr Thomas the pertinent question, then, in 
our submission, he would have answered ‘yes’. This leads to the second critical matter 
that must be brought to the Commission’s attention.

14.53 In the preparation of these submissions, we have identified documentary evidence not 
tendered before the Commission (but which the Commission obtained from the OPP 
and which Counsel Assisting had reference to during the evidence of Com. Bateson 
and Mr Thomas) which unequivocally shows that Mr Thomas did know the information 
and that it was used to attack Mr McGrath’s credit.

14.54 Mr McGrath gave evidence for the Crown in the committal proceeding in relation to the 
charges against Thomas, Williams and Andrews for the murders of Moran and Barbaro. 
He was cross-examined as to credit by senior counsel for both Mr Thomas and Mr 
Williams. The transcript of the cross-examination, and the depositions, reveal what 
follows below.

14.55 First, Mr Bateson disclosed to Mr Thomas and his two co-accused complete transcripts 
of the conversations between Mr McGrath, Com. Bateson and three other police 
members when he was in custody after the s 464B application (being the conversations 
referred to in paragraph [36] of Com. Bateson’s first statement).

14.56 Second, and significantly, the transcripts of the conversations contain the very 
information that Counsel Assisting have alleged Com. Bateson deliberately concealed 
from Mr Thomas, namely that Mr McGrath initially told police that he did not know that 
Mr Marshall was to be murdered and he thought it was only a debt collection. After Mr 
McGrath was cautioned, the relevant parts of the transcript of the first conversation are 
as follows:^®®

Bateson: What were you surprised at [Andrews’] personaiity?

McGrath: Well...he pointed the thing [gun]at me...

Relevance

Relevance

’52T3367.16-40.
Ibid.
Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.0001.0002 at 3089-3106.
Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.0001.0002 at 2725-2739.
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Bateson: What do you mean he pointed a thing at you?

McGrath: in the Vectra...[the car used to drive to the Marshaii murder]

McGrath: He pointed the thing at me and suggested well you’re fuckin 
coming with me sort of thing.

Bateson: What he. What you weren’t aware of it [that Marshal! was to be 
murdered] up untii that point?

McGrath: Nah.

Bateson: Wei! what point did you become aware of it?

McGrath: Weli it’s a bit hard to say that on your tape. Weti after he 
pointed the thing! thought this is going to be more sehous than 
I fuckin thought.

Buick: When did he do that?

McGrath: in the car on the way there. You’ve got it on tape. ..

McGrath: Yeah, after he did what he did [Andrews shot and kiiied 
MarshaiiJ and yeah 1 can tell you other things too. ..

Bateson: Yeah weii i’d be, i’d be aiways keen.

Bateson: i mean we’re here primarily to talk about Jason’s death.

Bateson: But if you wanted to tel! me these things ther) i’ll lister) to them:

Bateson: So he [Andrews] aotually told you that he’d shot him [Marshal!]? 
And what was bis exact wording?

McGrath: Weil there was whispering but he pointed with his finger 
towards his [head].

Bateson: And was this the first time you were aware of it?

McGrath: Yeah.

Bateson: You must have heard the shots surely?

McGrath: That's yeah.

Bateson: But prior to that were you aware of what was going to happen ?

McGrath: No.

Bateson: You never spoke about it.

McGrath: No, ! thought it was aiways going to be a debt cotlection.

Bateson: When you were in here last time, urn, you indicated to my 
Senior Sergeant the initials CW. What was ali that about?

McGrath: Oh, he was suggesting, ah, ! can’t remember what question he 
asked but that person may, ah, know a few things I’m not sure.
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But I’ve suggested to him or) the phone, ah, I may be able to 
find out things.

Bateson: Weil, how did this, how did this debt coilection that you talk 
about come up?

McGrath: Weil he approached me about it. And that’s the sort of thing I'm 
sorted of interested in. it’s sort of low profile, you take the 
money off one crook, cause he owes money and no one’s 
goirig to report It to the police and it’s half pie legitimate.

Bateson: Yeah, how much money did he owe?

McGrath: ...Um, 1 think it was 200 grand and we were supposed to get 
half and It was divided between me and [Andrews], I said look I 
don’t give a fuck about It. That’s why originally I didn ’t want to 
have a huge amount to do with it because, oh, that’s why 1 
originally organised another car for him. That little blue wagon, 
the one you put the tracker in.

Buick: Who did he, who did he owe the money to? Who did Marshall 
owe the money to?

McGrath: Ah, I am only guessing but that same person, Carl.

Buick: Which sorry, which same person?

McGrath: The one I gave you the Initials for.

Bateson: So when [Andrews] raised this issue with you what did he say?

McGrath: About a collection and we’re going to get him ya know. As in a 
collection and it was always referred to as approach him or 
confront him or get him and that sort of thing.

Bateson: Yeah, and what happened then?

McGrath: Weil normally with a debt coliecflon, as you know, If you 
approach a person you ’re going to put the heavy on him, you 
have a piece [gun] on you but you leave It in the front of your 
trousers and you just show it.

McGrath: And It was, we spoke about It over a period of like, i was pretty 
slack about it, ya know. Over a period of a t least a month 
maybe more, ah, one of the maybe once a week or something.

McGrath: ! wasn’t sort of super keen on it, that’s why I arranged the car 
cause I was going io leave the car and let him fuckin do it.
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Bateson: Did he discuss how he was going to approach him, or how he
was going to do it?

McGrath: And that’s the normal way to do it, you approach him, get the
heavy on him. Like I’m not terrific at that sort of thing and ah 
just.

Bateson: Okay, well how much were you going to get for the debt
collection?

McGrath: Well, it was, from, what I understood, it was 200 grand to be
collected and the usual case, I mean it wasn’t discussed in 
detail but the usual case is that whoever organised the debt 
gets half.

McGrath: And the other half gets split between us.

McGrath: Wei! those things I’ve just toid you sort of tees up pretty well.

Bateson: Weil, look, there’s certainly some things that ring true and some
perhaps that don’t...

Bateson: But we are willing to listen to whatever you’ve got to say. So if
you want to tel! us things, tell us things. You know what I 
mean? So it’s up to you.

14,57 The relevant parts of the transcript of the second conversation on the way bask to the 
custody centre are: ’®®

Bateson: When did you first see the gun or the guns tha t [Andrews] had?

McGrath: Ah, one of them he pointed at me, he was playing with it in his
car. That was, I’m pretty sure that was the automatic. He was 
playing with it in the car and I said in the car, you ’ve probably 
got it on tape, and I said something to the effect of, ooh carefui 
where you’re pointing that and he was sorted of pointed it at me 
‘cause I’m fuck it's the first time Tdseen it.

Bateson: So at that point it, what are you thinking to yourself?

McGrath: Oh, and a lot of things are going on in me head that it might be
a bit more serious than Just a fuckin a standover.

Bateson: Mm. And did you express those feelings to [Andrews]?

McGrath: Well, just my reaction oh fuck. Like norrnaiiy when you go and
do one of those things you have one in the front of your pants 
but you don ’t have it loaded or anything.

Untendered Depositions of Committal. R v Carl Williams, Thomas and Andrews, OPP.0041.0001,0002 at 3679 - 3697.
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Bateson: Mm. But you didn't say anything to [Andrews]?

McGrath: Oh, I can’t remember. 1 sort of, from that point on t sort of 
started to be really, / tried to play the co-operative sort of friend 
sort of thing.

Bateson: And what you’ve told us so far today that’s the truth ?

McGrath: Yep, well most of it anyway.

Bateson: . ..But everything in relation to, ah, what you’ve told us about 
Marshatl and what you’ve told us about Jason Moran, that’s the 
truth?

McGrath: Yes...

Bateson: it’s your position now and whether you want to help yourself or 
you don’t. And you wonder whether you want to help us or you 
don't.

McGrath: 1 mean by discretion what I've already mentioned to you this 
morning.

McGrath: About the Marshall one and what [Andrews] did and everything.

Bateson: Well look, ya know, 1 listen to what you say about [Andrews] 
and how you say that it was all, that, ya know, you had no idea 
about what was going on and at this stage 1 don't think I believe 
you...

Bateson: 1 make no Judgment on who Jason Moran or anyone else is. 
But as I’ve tried to get aGross to you I’m about the truth.

McGrath: Well 1 may have known he’d fuckin want him.

Bateson: Yeah.

McGrath: 1 didn’t know he was going to kill him. That’s fuckin. I may have 
thought he might, he was going to be a bit more heavier than 
Just a fuckin debt collection but, ah, 1 didn’t know he was going 
to kill him.

Bateson: Well what did you think was going to happen?

McGrath: Well 1 thought it was a debt collection but I, when the gun 
appears 1 thought it was going to be a bit more heavier.

Bateson: Well what, what, what degree did you think?

McGrath: Oh, maybe scare the shit out of him or put one in the knee caps 
or something like that.
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14.58 Third, the transcripts of the conversations were used to attack Mr McGrath’s credit 
during the committai hearing. The transcripts were used in that way by senior counsel 
for both Mr Thomas and Mr Williams, The eross-examination was lengthy and. 
therefore, is not set out here. However, it is important that the Commission have regard 
to it, ’5'^

14.59 in particular, the Commission should have regard to those passages in which Mr 
McGrath is extensively cross-examined about:

(a) when he realised that there was an intention to kill Mr Marshall:

(b) why he initially told police (in the conversations extracted above) he thought it 
was only a debt collection; and

(c) why he pleaded guilty on the basis that he knew in advance that there was to be 
a murder when he had told police that he did not know.

14.60 These were not minor matters in the committal proceeding. They were front and centre.

14.61 Fourth, the information that Mr McGrath gave to police In his conversations set out 
above was reflected in his draft witness statement that Detective Senior Constable Mark 
Hatt subsequently took from Mr McGrath and which Counsel Assisting have alleged 
Com. Bateson deliberately withheld from Mr Thomas.''®® While Mr Thomas did not have 
the draft statement that DSC Hatt had prepared (which Mr Bateson did not know existed 
untii his lawyers made enquiries and it was found on a computer system at Victoria 
Police during the Commission),''®® Mr Thomas had the information that was in it and he 
used it to attack Mr McGrath’s credit. He had the information in the form of a complete 
transcript of his conversations with police, rather than in the form of a statement,

14.62 In summary, the transcripts of the conversations and the transcript of the committal 
hearing is incontrovertible evidence that:

(a) Com. Bateson’s insistence in his evidence to the Commission that he had not 
withheld from Mr Thomas what Mr McGrath had first told police about his 
knowledge of the Marshall murder was accurate and honest;

(b) in fact, Mr Thomas had been given the best evidence of what Mr McGrath had 
told police, namely complete transcripts of his actual conversations with police;

(c) Com. Bateson’s evidence that he had a memory of Mr McGrath being cross
examined about the change in his belief about the Marshail murder was honest 
and accurate. When he gave that evidence, in response to a question asked by 
Counsel Assisting, counsel did not then explore it'with him to seek to ascertain 
further detail;'®® and

(d) the lengthy submissions made by Counsel Assisting that Com. Bateson had 
withheld the above information from Mr Thomas and, therefore, ‘deliberately 
concealed from Mr Thomas the weaknesses in the case against him’ (being that 
Mr McGrath’s credit could be attacked on the basis that he had changed what he 
had told police about his belief in relation to a separate murder - the Marshaii 
murder) are wrong. It follows that the Commission must reject them.

Untsndered Depositions of Committal. R v Cart Williams, i homas and Andra'A-s, OPP.0041,0001,00(52 at T548-560, T583- 
586. T15G.25-151.8. T170.13-22, T174,21-31, T244-280. Time has not permitted a full review of the entire transcript 
of the committal hearing and. therefore, other parts of the transcript may also be relevant.

Exhibit RC0786 - Statement of Mr McGrath dated 13 July 2004 at [9], (31], [38], [52] (COM.OI 03.0001.0002„HA'i.
's® Exhibit RC1429 - Statement of Timothy James McKinney dated 22 November 2019 (VPL.O0fi6.O2S0.OOO8 at .0008-0009). 

T3385.21 -22; T3386.26-3Q.
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14.63 Now, returning to the topic of Ms Gobbo apparentiy having a conflict in acting for Mr 
Thomas.

14.64 Not only is there evidence before the Commission that Mr Thomas retained Ms Gobbo 
knowing that she had acted for Mr McGrath, there is aiso documentary evidence that 
both Mr Thomas’ solicitor and Queens Counsel also knew that she had acted for Mr 
McGrath.

14.65 Neither the soficitor nor the Queens Counsel were asked by Counsel Assisting whether, 
and why, they considered it appropriate for Ms Gobbo to act for Mr Thomas. Nor were 
they asked about the topic just addressed above.

14.66 It may be that the solicitor and/or Queens Counsel raised the potential conflict with Mr 
Thomas and that he toid them that he wanted Ms Gobbo to act for him. We do not know 
because they were not asked those questions. Mr Thomas was not asked either. It may 
be that they discussed the potential conflict with Ms Gobbo who told them that both 
clients consented to her acting. We do not knovi/ because those questions were not 
asked,

14.67 There is also uneontested evidence that many other legal practitioners involved and a 
judicial officer knew that Ms Gobbo acted for Mr Thomas in circumstances where she 
had previously acted for Mr McGrath when he became a Crown witness against Mr 
Thomas.

14.68 Despite this evidence - much of which is either ignored or glossed over in the 
submissions made by Counsel Assisting -- Com. Bateson is severely criticised for not 
preventing Ms Gobbo from acting for Mr Thomas.

14.69 How a police member could have prevented Mr Thomas from retaining his lav^er of 
choice, especially in circumstances where he and his legal team were aware of the 
potential conflict, is not explained by Counsel Assisting. Nor do they explain why they 
consider it to have been part of Com, Bateson’s job as a police officer, especially when 
Mr Thomas' own legal team, other legal practitioners and the court were aware of her 
representation of both Thomas and McGrath.

14.70 Wiiiiams, Thomas and Andrevs/s were committed to stand trial in relation to their murder 
charges.

14.71 On 14 November 2005, Mr Williams was convicted at trial of murdering Mr Marshall. Mr 
McGrath had given evidence for the Crown,

14.72 The conviction of Mr Wiiiiams gave confidence that convictions against the other 
members of the erew wouid follow. Com. Bateson believed that it would place pressure 
on Mr Thomas and Mr Andrews to make a decision about their plea.''® Given what 
happened next, it is likely that he was right.

14.73 By 3 February 2008, Mr Andrews had written to the Senior Crown Prosecutor indicating 
that he wished to piead guilty and co-operate.1®’

14.74 Ten days later, from 13 February 2006, the process of taking statements from Mr 
Andrews began,

14.75 This development left Mr Thomas very vulnerable. Two of his crew members, Mr 
McGrath and Mr Andrews, were implicating him. He also knew that a third, Carl

W' Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [73] (VPL.0014.0027.0001 at .0012).
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [73] (VPL.0014,0027.0Q01 at .0012). 
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [75] (VPL.0014.0027.QG01 at .0013). 
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [77] (VPL.0014.0027,0001 at ,0013). 
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Wiliiams, was considering doing soJ®® com, Bateson thought that Mr Thomas would 
know Mr Andrews had decided to co-operate because he and Mr Andrews were in the 
same part of the prison together and Mr Andrews was taken out of prison to make his 
statements.’®® Again, it seems Com. Bateson was right.

14.78 Within a week. Com. Bateson had been asked to attend a meeting with Ms Gobbo and 
her instructing solicitor to discuss Mr Thomas' interest in following the same course as 
his crew members.''®^ Com. Bateson then met with the OPP and with Mr Thomas to 
discuss his interest."'®®

14.77 In the meantime, Mr Andrews completed his statements, and, on 10 March 2006, he 
pleaded guilty to executing Mr Marshaii and Jason Moran and Pasquale Barbaro. On 
14 March 2006, he was sentenced to iife imprisonment with a minimum of 23 years.’®®

14.78 The next day, 15 March 2006, Com. Bateson met with Mr Thomas about his desire to 
also plead guiity and to co-operate with police in return for a reduced sentence. ’®®

14.79 On 29 June 2006, before he had started making his statements, Mr Thomas pleaded 
guilty to the murder of Jason Moran, Com. Bateson explained in evidence that Ms 
Gobbo and Mr Horgan SC had likely spoken before the plea about Mr Thomas wanting 
a sentence reduction by providing assistance.''®’

14.80 After he entered his plea, Corn. Bateson visited him in the cells. Mr Thomas said that he 
wished to assist police. He said that to Com. Bateson in the presence of both Ms Gobbo 
and his solicitor,’®®

14.81 Thereafter, Com. Bateson “co-ordinated” the taking of Mr Thomas’ statements. He had 
“limited involvemenf in taking the statements.’®®

14.82 On 7 September 2006, evidence was given before the Honourable Justice King about 
the assistance that Mr Thomas had provided, and, on 27 September 2006, he was 
sentenced to a term of imprisonment of 23 years with a minimum of 12 years for the 
murder of Jason Moran.™

14.83 Early the following year, on 28 February 2007, the head of the crew, Carl Williams, 
pleaded guiity to murdering Jason Moran and his father, Lewis, and Mark Maiia. He also 
pleaded guilty to conspiracy to murder a lawyer known to the Commission. In exchange 
for his guilty plea, the murder charges in relation to Pasquale Barbaro and Mark Moran, 
and drug charges, were withdrawn.’®® He was later sentenced to life imprisonment with 
35 years non-parole.’®®

14.84 The underworld war was at an end,

14.85 Com. Bateson left the Purana Taskforce and later returned to the Homicide Squad,’®'®

'f*  Exhibit RC0289 - Statement of Commander Stuart Sateson dated 7 May 2019 at £87] (VPL,0014.0027,0001 at .0014);
T3402.1G-18, T9756.27-30, T9769.41-4.3 (Bateson).

Wii Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [77] (VPL.0014.0027.0001 at .0013). 
Exhibit RC02S9 - Statement of Commander Stuart Bateson dated 7 May 2019 at J78] (VPL.0014.0027.0001 at .0013), 
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [79], [80] (VPL0014.0027,Q001 at .0013),

•I® Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [82] (VPL.G014.0027.0001 at .0014).
™ Exhibit RC0269 -• Statement of Commander Stuart Bateson dated 7 May 2019 at [S3] (VPL,0014,OG27,0001 at .0014).

T9744.3-9.
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [92] tVPL.G014,0027.0001 at .0015). 
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [95] {VPL.0014.0027.0001 at .0016). 
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 aS [99] (VPL.0014,0027,OQ01 at ,0016).

’■s Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [104] (VPL,0014.0027.0001 at .0017).
’■'■e Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [108] {VPL.0014.0027,OOQ1 at .0017).

Exhibit RC02S9 -- Statement of Commander Stuart Bateson dated 7 May 2019 at [3] (VPL.OOI 4,0027.0001 at ,0001-0002);
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [110] (VPL.0014.0027.0001 at 
.0018).
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14.86 Eariy in the period covered above, Com, Bateson had concerns about Ms Gobbo. To 
him and his crew, Ms Gobbo ‘wasn’t just a barrister'.^’® She was part of Wiiiiams’ 
criminai cre’w - the legal arm.'''''® Com. Bateson was initially eorscerhed Ms Gobbo 
would feed information back to the crew when she was acting for Mr McGrath which 
would create serious safety risks for him. Similar concerns about Ms Gobbo were held 
by his boss. Di . Bateson’s evidence was that Ms Gobbo had been at 
pains to convince him that she would not feed information back to Williams and the 
crew about her client, Mr McGrath.’’®''

Ryan.Com

14.87 Over time, Com. Bateson came to the view that she was acting in the best interests of 
Mr McGrath and not feeding information back to the crew.’’®'® Mr McGrath had been 
caught red handed in relation to the murder of Mr Marshall and, with his criminai history, 
he was facing a significant term of imprisonment.''®® He received 18 years 
imprisonment with a non-parole period of 10 years.While he admitted also murdering 
three other people, brothers Mark and Jason Moran and Pasquale Barbaro. Ms Gobbo 
and her instructing solicitor negotiated with the OPP for him to get an indemnity in 
relation to those three murders. Therefore, he received a minimum of only 10 years 
imprisonment for four execution murders.'’®®

14.88 As it now turns out, Com, Bateson's initial concern about Ms Gobbo, which she 
convinced him was not well founded, was, in fact, well founded. As set out above, Mr 
Thomas' evidence to the Royal Commission was that Ms Gobbo was doing exactly 
what Com. Bateson initially feared - she was acting for Mr McGrath and reporting back 
to crew members, Thomas and Wiiiiams, about his co-operation with police,

14.89 The submissions made by Counsel Assisting do not refer to this evidence or to the 
further evidence given by Mr Thomas that up until his arrest he had paid Ms Gobbo a 
monthly cash retainer to keep him informed as to whether any of his associates were to 
be charged or were likely to make statements against him. He said that Mr Wiiiiams had 
a similar retainer with Ms Gobbo.''®'® Ms Gobbo denied that.

14.90 When regard is had to this evidence and the detailed evidence about Ms Gobbo set out 
in Appendix A, it is plain that, contrary to the submissions put by Counsel Assisting. 
Com. Bateson did not have Ms Gobbo wrapped around his little finger.’®^ Nor did she 
feel ‘beholden to him’ for not telling Mr Thomas that she had acted for Mr McGrath 
when he co-operated with police. '®® Mr Thomas already knew. She had told him 
herself.

14.91 Lastly, in 2005, when Ms Gobbo was having contact with Com. Bateson in her role as 
one of Mr Thomas’ lawyers, she told him that other lawyers who were acting for 
underworld figures in Melbourne were engaging in criminal conduct."’®® He reported this 
to his superior officers on each occasion it occurred. ’®®

’'“73415.41,
T3415.20-44.

»<= T3430.24-40; Exhibit RG0310B - Statement of Gavati Ryan dated 13 June 2009 at [38] (VPL.OOU.OOSS.OOOI at .0007). 
Counsel Assisting Submissions at p. 116 [545], Vol 2.

’82 T3368.44-3369.15; T3371.14-3372.25.
’83 T10110.23-26; T9747.34 -- 38.
«■“> Exhibit RC0269 - Statement of Commander Stuart Sateson dated 7 May 2019 at [62] (VPL.0014.0027.Q001 at .0011},
’82 R V [20Q51 VSC 8.
’88 Exhibit RC01175 - Statement Of Mr Thomas at [1 S]-[21 ] (RCMPI.0131.0001.0001_0001 at _0005-_0006); Exhibit RC1175 - 

Statement of Mr Thomas at [20] {RCMPI.0131,006l,OQ01_.0001 at „0005-„0006): Exhibit RC11618- Telephone 
intercept logs, 2 August 2004 (Vpl,.0099.0113.2919 at .0036).

’82 T10074.36-37.
’88 Counsel Assisting Submission at p. 225 [1038], Vol 2.
'88 Exhibit RC0269 - Statement of Commander Stuart Bateson 7 May 2019 at [69] (VPL.0014.0027.0001 at .0011).
’88 3424.3-8: 3428.4-13: 9634.1-17.
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14,92 Com, Bateson explained that if Ms Gobbo was a regular legal practitioner then he would 
have found this conduct unusual. However, she was not. She was a criminal associate 
and there was nothing unusual about such people talking to police.''®^ This matter is 
addressed in detail below,

15 Section B - Counsel Assisting’s allegations in Chapter 7
16 The first false premise: Ms Gobbo ‘edited  Mr McGrath’s 

statements or otherwise acted improperly
*

16.1 The first false premise is that Ms Gobbo was improperly involved in ‘editing' Mr 
McGrath’s statements,

16.2 Mr McGrath’s statements were taken between 22 and 30 June 2004, Ms Gobbo had no 
involvement. She also had no involvement in the investigative process that preceded it,

16.3 There were three statements - a statement in relation to the Marshaii murder, a 
statement in relation to the Mark Moran murder, and a statement in relation to the Jason 
Moran and Pasquale Barbaro murders. Significantly, DSC Hatt had taken the first two 
statements and Com. Bateson the latter statementJ®^

16.4 On 9 July 2004, Cora. Bateson and DSC Hatt attended on Mr McGrath in prison for him 
to read his unsigned statements about the Marshaii murder and the Moran/Pasquale 
murders. The Mark Moran statement was still being drafted. Com, Bateson could not 
recall whether Mr McGrath was given the statements in hard copy to read in their 
presence or allov^ed to read them on one or more laptop computers."®'^

16.5 After Mr McGrath had read his two unsigned statements, he asked for minor 
amendments, which Com, Bateson and/or DSC Hatt made in Mr McGrath's presence 
on the laptop computer(s). ®̂  Mr McGrath then said he wanted his lawyer Ms Gobbo to 
review his statements prior to signing them.'’®® There is nothing unusual about an 
accused person making such a request. It is common.

*

16.6 On 10 July 2004, DSC Hatt then took Mr McGrath’s unsigned statements to Ms Gobbo 
in her chambers and she reviewed them.'®’®*

16.7 Ms Gobbo did not mark up the unsigned statements, nor did she suggest changes. She 
wrote notes about matters that she Intended to speak to Mr McGrath about.’®^ Ms 
Gobbo identified some of those matters to DSC Hatt, and he noted them in his diary.'’®®

16.8 Com, Bateson assumed that the unsigned statements that DSC Hatt had shown to Ms 
Gobbo had not been retained, because he understood that to be usual practice,'’®®

T9652.17-21.
T3377.8-30; Exhibit RC0785 - Statement of McGrath io reiatioo to the Marshaii murder {COM.0103.0001,0002_HA - see 

DSG Hatt's details on the final page). Untendered - Statement of McGrath in relation to the Moran and Barbaro 
murders (VPL.0100.0025.4283 - see Com. Bateson’s details On the final page),

■'S’- T3378.44-3378.1; Exhibit RG0262 - Statement of Mark Hatt dated 17 June 201S al pS) (VPL.0014.0043.0001 at .0003).
™ T3378.36-38. 40-42; T3380.44-3381-4; 19809.45-0810,1.

T3378 32-34
Exhibit RC0776 - Diary of fdark Halt, 10 July 2004 (VPL.0005.0114.0001 at .0030); Exhibit RC0273- Diary and Court Sook 

of Ms Gobbo, 10 July 2004 p 5 (MiN.QO01.0Q14.OOG2 at _0065).
Exhibit RC0273 ~ Diary and Court Book of Ms Gobbo, 10 July 2004 p 5 {MiN.0001.0014,0002 at „0065).

'ss Exhibit RC0776 - Diary of Mark Hatt, 10 July 2004 (VPL.0005.0114.00Q1 at ,0030).
“s T960Q. 15-19.
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However, as matters became dear, it was DSC Hatt and not Com. Bateson who had 
possession of the unsigned statements.^®^

16.9 Nonetheless, Com. Bateson’s assumption that the unsigned statements had not been 
retained was consistent with his understanding of usual practice, which was that signed 
statements were treated as the exhibit while any unsigned and redundant versions were 
not retained.20’

16.10 After Ms Gobbo had read her client’s statements, she contacted Com. Bateson and 
asked him to arrange for her to be able to see her client at the prison the foliowing 
day.202 jp ihe course of that conversation, Ms Gobbo told Com. Bateson her view that 
certain parts of the statement taken by DSC Hatt about the Marshall murder were not 
true, including Mr McGrath’s statement that he did not know that Mr Marshaii was to be 
murdered and that he thought it was only a debt collection.2°® That was indiscreet. She 
should not have shared her view, but it was a view common amongst those involved in 
the investigation and prosecution, inducting Com. Bateson. Ms Gobbo was, in that 
sense, stating the obvious. Ms Gobbo was not revealing to investigators anything they 
did not already know. Ms Gobbo should not have done it, but in circumstances where 
Mr McGrath’s lack of candour was obvious, it was hardly a significant event.

16.11 In any event, as requested. Com. Bateson arranged for Ms Gobbo to confer with her 
client, Mr McGrath, at the prison on 11 July 2004.

16.12 On 11 July 2004, Ms Gobbo conferred with Mr McGrath in prison. She took instructions 
from him which are recorded in her court book.2M

16.13 Following that visit, she called Com. Bateson and told him that Mr McGrath would be 
“honesr. There was nothing unusual about that, it is common for defence lawyers to 
advise their clients, who have become Crown witnesses, to be honest in their witness 
statements so that they receive the largest possible sentencing discount.

16.14 On 12 July 2004, Com, Bateson and DSC Hatt attended on Mr McGrath in prison.225 Mr 
McGrath asked for changes to be made to his two statements, including, in relation to 
Mr Marshaii, that he believed it was going to be a murder, not a debt coliection.^®

16.15 DSC Hatt made the changes to the Marshall statement on a laptop computer.20'' Com. 
Bateson made the requested changes to the Moran and Barbaro statement on a laptop 
computer.^o® Com. Bateson made a note of changes having been made to the 
statements in his diasy, Mr McGrath again said that he wanted his lawyer, Ms Gobbo, to 
consider the changes before he signed his statements. Accordingly, Com. Bateson 
contacted Ms Gobbo about the changes that afternoon.

16.16 On 13 July 2004, Com. Bateson and DSG Hatt attended on Mr McGrath in prison with 
copies of the two statements. After some further minor changes were made, Mr 
McGrath signed his two statements following a readback.

T3387.25-27.
T10128.29-30.
T9815 16-44.
73384,26-33: T3387,8-12: T3388.36-41: T3388.47-33SS.3; TS818,29-33.
T3391.36-47.
Exhibit RCB262 - Statement of Mark Hatt dated 17 June 2019 at [19] {VPL.0014,0043.0001 at .0003).
T3387.35-37.
T3378.36 —42; T3380.44 -T3381.4; T3382.44-3383.23; T9953.37-95S4.14; 79703,12-23.
T3377.32-47,
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16.17 Counsel Assisting characterise these events as Ms Gobbo ‘editing’ Mr McGrath’s 
statements and proceeded on the unstated but pervasive assumption that Ms Gobbo’s 
conduct was improper.

16.18 As to the first, Ms Gobbo did not edit Mr McGrath’s statements. She did not mark up the 
documents. She did not direct police to make changes.

16.19 She took instructions from her client, Ms Gobbo recalled that her advice to Mr McGrath 
was that he was not going to get the most significant sentencing discount because 
Victoria Police would consider aspects of his statement to be “a bunch of lies”.®® 
Having advised Mr McGrath and taken instructions, Ms Gobbo informed Com. Bateson 
that Mr McGrath would be “more truthfuf’ with police.^''®

16.20 Ms Gobbo said also that she would have advised Mr McGrath to be “open and frank 
with the potice so that he woutd... be entitled to the maximuin benefif’.'^'^^ That was 
precisely the advice that any competent lawyer would have given Mr McGrath. It is 
advice that is commonly given.

16.21 When Com. Bateson and DSC Hatt attended on Mr McGrath, Mr McGrath said that he 
wanted to make changes and they amended the unsigned statements in accordance 
with his wishes. Ms Gobbo had no role in that meeting, nor as to the form of the 
amendments. It seems that she did not see Mr McGrath’s final statements.^'s

16.22 Mr McGrath was not asked why he made the changes, nor whether he had done so on 
Ms Gobbo’s advice. Counsel Assisting did not obtain a statement or call him to give 
evidence about those matters.

16.23 As such, the repeated assertion by Counsel Assisting that Ms Gobbo ’edited’ Mr 
McGrath’s statements must be rejected. Ms Gobbo did what any competent lawyer 
would do - she identified issues in the statements, advised Mr McGrath to be honest 
and took instructions.

16.24 As to Ms Gobbo having reviewed Mr McGrath’s statements at ail, that was perfectly 
proper. As Com. Bateson observed , this was a ‘pretty common procedure for criminal 
Crown witnesses’,2''3 Consistently:

(a) Mr Andrews asked his solicitor, Mr Duggan, to review his statements before he 
signed them;^''  and*

(b) Mr Wiiiiams asked his counsel, Ms Cure, to review his statement before he 
signed it.^’'®

18.25 Not only is this a common practice, it is a lawful and ethical practice. There are many 
reasons why an accused person w'ho has agreed to cooperate with police, or is 
considering doing so, might want their legal representative to review a draft statement 
before they sign it.

16.26 The accused might want advice about:

(a) whether the information provided will be sufficient to secure a sentence within the 
proposed range;

T13161.30-34 fGobbo).
T3392.19-28: T9553.31 -3,5.
T13270.1-6 (©obbo).

=«T13267.43-46 (Gobbo).
T10097.35-36; Exhibit Re0269 - Supplementary Statement of Commander Stuart Bateson elated 7 May 2019 at [48] 

fyPL.O014.0027.0020 at .0033).
T10095.32-35.

215 710097.29-33,
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(b) whether the statement accurately reflects his instructions noting the constraints 
associated with giving a statement in the prison environment and persona! 
considerations such as iiteracy difficuities; and

(c) the persona! consequences of signing the statement, having regard to its subject 
matter and the considerations such as personal safety.

16.27 in relation to the second of those reasons, it was the standard practice of the OPP to 
ask an accused person who was GOnsidering cooperating witt^ police to provide a true, 
accurate and complete statement of the evidence they can give to enable the Crown to 
make an assessment of its veracity and vaiue.^'

16.28 A legal practitioner who is asked by their client to review a statement and who identifies 
content that, in the view of the legal practitioner, may not be true and correct is obliged 
to take instructions about those matters. Among other things, an accused person who 
gives false or misleading evidence in contravention of a cooperation agreement is 
subject to the potential prejudice of being resentenced. This process of review is 
entirely orthodox.

Proposed findings at [622]

16.29 At paragraph [622] Counsel Assisting submit that Com. Bateson was disingenuous 
when he gave evidence about the point at which Mr McGrath’s statements were in 
“draff’.

16.30 There are several reasons why this finding should not be made,

16.31 First, it is of no assistance to this Commission to make a finding that Com. Bateson’s 
answer to any specific question was ‘disingenuous’. A finding of that kind cannot aid the 
Gommissioner's task of inquiring into and reporting on the matters set out in the terms 
of reference. The issue underiying the proposed finding in paragraph [822], being the 
question of whether Victoria Police had adequate systems in place regulating the 
methodology for taking statements, including the circumstances in which unsigned 
statements are to be retained and disclosed, is significant. If that issue Is considered to 
be covered by the Commission’s terms of reference (which we do not say it is), then it is 
that issue to which the Commission’s attention should be directed.

16.32 Second, and in any event, the answer was not disingenuous,

16.33 As at 2 July 2019, when Com, Bateson gave the answer in question, he did not know 
that a significant issue for consideration by the Commission vras whether be had failed 
to disclose in criminal proceedings unsigned statements of Mr McGrath, He was not 
asked to address that question in his written statement, it was not put to him in the 
course of his cross-examination and he was not asked to file a supplementary 
statement addressing it. There is no basis at all to say that, on 2 July 2019, Com. 
Bateson understood, or ought reasonably to have understood, that this was a significant 
Issue for consideration in this inquiry- The Commission’s terms of reference direct an 
inquiry into the use of human sources, and not into police preparation and disclosure of 
witness statements. It is not explained at all by Counsel Assisting as to how Com. 
Bateson knew that the tatter was an issue for the Commission to consider, let alone a 
significant issue. Much later when it did become apparent through hearings that 
Counsel Assisting considered the latter issue to be a relevant matter for the 
Commission to consider, Com, Bateson, without being asked to do so, provided a

Exhibit RC026S -Supplementary Statement of Commander Stuart Bateeott dated 17 Novembet 2019 (VPL0014.0027,Q020 
at ,0020-0021), 
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supplementary statement addressing the issue of unsigned statements. He did that on 
17 November 201

16.34 Third, Counsel Assisting mischaraeterise Com. Bateson’s evidenee. The question that 
Com. Bateson was answering in the passage extracted at paragraph [621] was this:

What you say is between 22 and 30 June 2004 you attend [a prison] to take 
statements from [McGrath]. One assumes that you would have had statements, 
at least in draft form, by then?

16.35 Com. Bateson’s answer was directed to “then” - being the period between 22 and 30 
June 2004 when Mr McGrath's statements were initially taken.

16.38 Com. Bateson’s answer was consistent with his understanding of genera! practice.

16.37 Com. Bateson’s evidence was that his statement taking practice was:

(a) to follow the PEACE model;

(b) to create a word document and type the witnesses account of the incident as the 
witness is relaying it;

(c) to try not to interrupt the witness in the eariy phase, but to prompt them, if 
required, using open ended questions;

(d) to add further details or make changes in accordance with the witness’s 
recollections and clarifications; and

(e) to introduce new topics using open questions for material not covered by the 
witness.218

16.38 Where Com. Bateson was not able to take a statement in one sitting, he simply 
accessed the document on the computer and continued on.^’® Com. Bateson did not 
create different electronic versions of a statement. He commented that it would also be 
unfair to the witness to do so. That is because, until they moved to the “closure” phase 
of the PEACE model, the witness did not review the document or its contents.220 tj was 
commonplace for a witness to make significant changes to a working draft on the basis 
that it did not accurately capture what they said, or what they meant,If a statement 
was printed for a witness to read and the witness wanted to make changes then he 
retained the signed statement as an exhibit but not unsigned versions.222 His practice 
was to record in his diary that changes had been made.223

16.39 Fourth, and foilowing, Com. Bateson’s evidence is reasonable, logical and consistent 
with common experience. It is common practice for statements that are taken on a 
computer to be revised and amended until they are sufficiently advanGed so as to be 
considered a complete ’draft' of the intended final work produced. This is particularly so 
when statements are lengthy, address complex subject matter or call for precision.

Exhibit F5C0269 ~ Supplementafy Statement of Commander Stuart Bateson dated 17 November 2019 at [46]-[52] 
(VPL,0014,0027.0020 at .0032-.0034).

'W Exhibit RC0269 - Supplementary Statement of Commander Stuart Bateson 17 November 2019 at [4?] 
(VPt.Q014.0027.0020 at .0032).

Exhibit RC0269 - Supplementary Statement of Gommander Stuart Bateson 17 November 2019 at [47] 
(VPL.OG14.0027.0020 at .0032).

^2'-' Exhibit RC0269 - Suppiementary Statement of Commander Stuart Bateson 17 Noveniber 2019 at [47]-[48] 
(VPt.OG14,0027,0020 at .Q032-.0033).

Exhibit RC0269 - Supplementary Statement of Commander Stuart Bateson 17 November 2019 at [47]-[48) 
(VPL.0014.0027.0020 at ,0032-.0033).

Exhibit RC0269 Supplementary Statement of Gommiander Stuart Bateson 17 November 2019 at (47j-[48] 
(VPL.0014.0027.0020 at .0032-.Q033).

2^’ 79856.4-8.
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16.40 As such, there is nothing surprising about Com. Bateson’s view that, in the period 
between 22 and 30 June 2004, the statements were not in ‘draff form, in the sense that 
they were being worked on intensively over a period of days and did not yet represent a 
draft of the final wort; product.

16.41 When similar issues were raised at a mention hearing in the prosecution of Carl 
Wiiiiams on 30 March 2006, Justice King said that her practice was to “sit there and 
type and change it as I go and S delete and more forward, that’s how people do it who 
are computer literate and can type".^-^^ That description is entirely consistent with the 
process described by Com, Bateson.

16.42 Fifth, Com. Bateson accepted that by 9 July 2004, Mr McGrath’s statements were in 
draft.225 He believed that the draft statement in relation to the Marshall murder as it 
stood on 9 July 2004 would have been overwritten with the changes Mr McGrath asked 
for on 12 July 2004.226 However, an electronic copy of the draft as it stood at 9 July 
2006 was located on a computer at Victoria Potice and produced to the Commission in 
the course of Com. Bateson’s evidenceIt is likely that this is the version that was 
given to Ms Gobbo on 10 July 2004. It is not surprising that Com. Bateson did not know 
that draft existed on a computer. He did not prepare that statement. DSC Hatt prepared 
i| 228

16.43 Finally, Com. Bateson’s answer must be seen in the context of the absence of any 
policy or standard operating procedure for taking witness statements. Com. Bateson 
had never received any training or directions about creating and retaining drafts.^^s 
Victoria Police did not mandate the procedure for taking statements. There was no 
directive as to ‘drafts' nor the circumstances in which drafts were to be kept and 
disclosed. Accordingly, each officer developed their own practice. Com. Bateson’s 
practice was consistent with other officers who gave evidence to the Commission and 
with the process described by Justice King.

16.44 Com. Bateson said that in the future he would retain unsigned versions of 
statements.^'’^ That is despite Victoria Police policy not CGntaining any direction to do 
so. That was not a concession that he had done anything improper. It reveals a 
willingness to improve processes so that such documents are available to the defence 
in the future if they are relevant and it wilt avoid any criticism in the future.

16.45 On the evidence, it is open to the Commissioner to find that:

(a) Mr McGrath’s statement about the Marshall murder was taken by DSC Hatt typing 
into a computer and he made the changes requested by Mr McGrath on his 
computer;

(b) Com. Bateson made a note in his diary that he and DSC Hatt had attended on Mr 
McGrath who made changes to his statements and he described the nature of the 
cfranges;

(c) Com. Bateson assumed when he was giving evidence, based on his own 
processes, that unsigned versions of the Marshaii statement did not exist. On 
request from the lawyers for Mr Bateson and Victoria Police, Victoria Police

=2-*  Untendered -Transcript of Hearing 30 March 2006 T35.6-S (VPL.0099.0025.0504 al .0539).
“s 13378.16-20.
==« T10131.2-24; 13389,39-44.

T9726.37-9727.24.
T10126.39-T10i27.6; Exhibit RC1428 - Statement of Timothy James McKinney dated 22 November 2019 

fVPL.0005.0260.0008).
2=® T9857.6-8.
2® 79856.41-45,
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searched its computer systems and found an eariier electronic version of the 
Marshall statement. The metadata showed that it had been created by an analyst, 
Scott Elliott, and printed by DSC Hatt.^^^ As soon as the electronic draft was 
found, it was provided to Counsel Assisting during Mr Bateson's cross
examination;

(d) Mr McGrath’s witness statements were printed when it was necessary for Mr 
McGrath to read and possibly sign them (the first occasion being 9 July 2004):

(e) in the development phase, iterative drafts were not kept by OS Bateson, with 
revisions to the statement that he took being made in the usual way described by 
Justice King; and

(f) Com. Bateson’s standard practice was not to retain printed unsigned statements.

16,46 It is also open to the Commissioner to find that;

(a) Victoria Police had no policy in place detailing the procedure to be followed in 
taking statements over multiple days and no policy governing the creation, 
retention and disclosure of draft statements; and

(b) it was common practice for statements to be taken in the way described by 
Justice King - on a computer without iterative drafts being kept and with revisions 
to the statement being made in a single electronic document, with members 
making a note in their diary of any substantive changes having been requested by 
the witness and made after they had read their statement and before they then 
signed it.

17 The second false premise: concealing daybook entries
17.1 The second false premise is that Com. Bateson was involved in concealing from the 

defence and the court daybook entries that showed Ms Gobbo’s involvement in Mr 
McGrath's representation and advising him about his statements.

17.2 This allegation is very serious and demonstrably false. It is evident from the 
submissions made by Counsel Assisting that they are not alive to the matters set out 
below. The matters are not analysed or even mentioned. The eonsequenee of the 
analysis below is that the allegation must be withdrawn,

17.3 After charges were laid against Thomas, Williams and Andrews, Com. Bateson was 
involved in preparing the material that was to be disclosed to the defence, both in 
accordance with Victoria Police’s general obligation and pursuant to a number of 
requests made by the defence, including a number of subpoenas.

17.4 On 23 September 2004, a mention hearing took place before the Honourable Justice 
Teague in the Supreme Court about various matters, including subpoenas issued by the 
defence. The hearing was in the Supreme Court because the accused persons had 
been directly presented. The charges were later referred back to the Magistrates Court 
for a committal hearing.

17.5 Mr Faris QC appeared for Mr Wiiiiams. Ms Gobbo appeared for Mr Thomas.

Exhibit RC1429 - Statement of Timothy James lycKinney bated 22 November 2019 (VPL.0005,0260.0008}.
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17.6 Com. Bateson was cross-examined by Mr Faris QG, acting for Mr Wiiiiams, about 
Victoria Police’s holdings by reference to categories set out in a tetter to the OPP dated 
13 September 2004.2-2

17.7 Many documents responsive to the categories in the letter had already been 
produced,233 including police notes with Ms Gobbo’s name redacted.^^^ In response to 
the subpoenas, more police diary notes and daybook entries were produced with black 
redactions.235

17.8 One category of documents was “any other statements of Mr McGrath whether signed 
or . Bateson responded that there were no such statements relevant 
to the charges in that proceeding. He was asked about other statements made by Mr 
McGrath. In response, he said Victoria Police claimed Pll and he stated that he needed 
legal advice.^®^

unsigned”.Com

17.9 On 1 March 2005, after the charges had been referred back to the Magistrates Court, 
the committal hearing commenced.

17.10 Whilst it is unclear, it appears that Ms Gobtjo did not appear in court for Mr Thomas 
during the committal hearing. This issue is addressed in more detail later in the 
submissions,

17.11 Shortly after 2 pm, the Court dealt with a subpoena that had been issued by Mr 
Wiiiiams,

17.12 Mr Siibert QC appeared for the Chief Commissioner of Victoria Police (CCP) in relation 
to the production of documents.^^s

17.13 In relation to police diary and daybook notes that had been supplied, Mr Siibert QG 
noted that the defence ‘wanted to query some of the editing’, that about 25 pages were 
in contention and Mr Bateson was available to address the Court about them.23s

17.14 Mr Siibert QC told the court that;

The way we have resolved it is to have them excerpted and have Your Honour 
look at the edited torm against the unedited form so that Your Honour can then 
satisfy yourself that they don't bear any relevance or don’t advance the defence 
position in any material effect. 2^^’

17.15 The following morning, Chief Magistrate Gray was duty provided with a folder of 
documents setting out the “ed/ts”.2' ’ Mr Siibert QC was not available and so Mr Sanelii 
appeared. Chief Magistrate Gray examined Com. Bateson in a closed session about the 
edits/redactions.2^2 yyg understand that the Commission has not been able to locate a 
copy of the transcript of the hearing.

*

Exhibit RC0773 TransGhpt of proGeedings, R v Carl Anthony Wiiiiams, Andrews and Thomas (Supreme Court of Victoria, 
Teague J. 23 September 2004) RCMPi.0108.0002.OOOS at ,0015. '

2-® Exhibit RC0773 Transcript of proceedings, R V Carl Anthony Wiiiiams, Andrews and Thomas (Supreme Court of Victoria, 
Teague J, 23 September 2004) RCMPI.0108,0002.0006 at .0015.

234 73414.32-43.
22= Exhibit RC01163 - Memorandum from Vaios Black (Nicola Gobbo) to Coiin Lovitt QG dated Friday 18 February 2005 

(MIN.500Q.0002.45D4 at .4307).
236 Exhibit RC0773 Transcript of proceedings, R v Carl Anthony Wiiiiams, Andrews and Thomas (Supreme Court of Victoria. 

Teague J, 2.3 September 2004) RCMPi.0108.0002.0008 at .0015,
222 Exhibit RC0773 Transcript of proceedings, R v Carl Anthony Williams, Andrews and Thomas (Supreme Court of Victoria, 

Teague J. 23 September 2004) RCMPi.OI 08.0002.0006 at .0016,
Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.0001,0002 at T39.2-14.

s®*  ijntendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.0001.0002 at T4C.24-30.
Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.0001,0002 at T41.1-6.

='■1 Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrew's, OPP.0041.0001.0002 at T84.12-14.
2® T9582.30-42.
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17.16 On the Court re-opening, the foilowing exchange took place:

Mr Lovitt QC: Your Honour, I’ve been concerned on behalf of aiy client
to obtain the police notes in particular of Mr Bateson and 
perhaps Mr Hatt concerning conversations that they had 
with [Mr McGrath] at the time prior to June 12, when 
according to Bateson’s notes there’s a statement taken in 
relation to the - 13 Jane iast year - 2004 - a statement 
taken in relation from [Mr McGrath] in relation to the Jason 
Moran/Barbaro shooting.

Chief Magistrate Gray: I can indicate that having conducted the exercise I just 
have part of it did involve me questioning, to some extent 
cross-examining, but certainty questioning, the informant 
and the very point you Just made that was taken up I took 
up atone point and there will be in fact a ruling that I 
make in a minute which will result in partial disclosure of 
some material along the lines of what you're indicating 
would be of legitimate forensic interest and use to you and 
your client, so i understand the point

17.17 It is apparent from this exchange that the Chief Magistrate understood the concern of 
the defence in relation to Mr McGrath’s statement process and made his ruling with 
regard to it.

17.18 His Honour then delivered a ruling. The ruling is not in the depositions (despite a 
direction from his Honour that the ruling be reproduced in the transcript of proceedings). 
We understand that the Commission has not been abie to locate the ruling,

17.19 Later in the committal proceeding, an exhibit - exhibit 32 - said to contain all police 
diary notes and daybook entries served outside the hand up brief was tendered into 
evidence. Clearly, where redactions had been upheld, the unredacted notes were not 
included.

17.20 it is exhibit 32 on which Counsel Assisting relies to assert that Com. Bateson 
deliberately concealed daybook entries for 10 and 11 July 2004 from the defence and 
the court. As will be seen, the daybook entries were produced, but were not included in 
exhibit 32.

17.21 it is ciear from the transcript that exhibit 32 was created alter the Chief Magistrate ruled 
on Com. Bateson’s redactions,^'*̂

17.22 What is known, therefore, is that the Chief Magistrate upheld the redactions of, for 
example:

(a) Com. Bateson's discussion with Mr McGrath on 12 July 2004; and

(b) Com. Bateson’s discussion with Ms Gobbo on 12 July 2004.

17.23 This is known tjecause those pages appear in partly redacted form in exhibit 32.

17.24 Counsel Assisting submit that Com. Bateson failed to disclose to the court two dates 
from his daybooks - 10 and 11 July 2004, These pages contain a record of Ms Gobbo’s 
involvement in the events described under Issue 1 above.

exhibit RC0747 - Oeposttions of Committal, R v Cafi VVilliams, Thomas and Andrews {OPP.0041.0C01.0002 at T803,17-
804.1). '
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17.25 Counsel Assisting’s submission rests on the absence of the daybook entries for these 
days from exhibit 32,

17.26 Counsel Assisting’s submission is wrong.

17.27 A careful review of the evidence demonstrates that Com. Bateson’s daybook entries 
were disclosed. They were not, however, put into exhibit 32 which is explained below.

17.28 Counsel Assisting’s contention rests on the following propositions:

(a) that exhibit 32, handed up by Mr Lovitt QC, contained all daybook and diary 
entries produced by Victoria Police;

(b) that Com, Bateson's entries for 10 July 2004 and 11 July 2004 do not appear in 
exhibit 32;

(c) exhibit 32 is consecutively paginated; and

(d) with the consequences that the entries for 10 July 2004 arid 11 July 2004 cannot 
have been produced.^'*̂

17.29 As will be seen, only propositions (b) and (e) are correct. Exhibit 32 is consecutively 
paginated in large black text in the bottom right hand corner. The entries for 10 and 11 
July 2004 do not appear in exhibit 32, and there is no gap in the pagination.

17.30 Proposition (a) is wrong. Mr Lovitt QC did not say that exhibit 32 contained ail daybook 
and diary entries disclosed by Victoria Police. He said that the exhibit contained ail 
police notes outside the hand up brief.^"®*

17.31 That is consistent with Com. Bateson’s evidence that notes were provided at various 
intervals, including with the hand up brief and in response to subpoenas, continuing 
throughout the proceeding.^-’®

17.32 However, despite the description given by Mr Lovitt QC, exhibit 32 did not contain all 
police notes not included with the hand up brief. There are at least two categories of 
notes not included in exhibit 32, being:

(a) notes disclosed on the morning of the committal hearing (including, for example, 
those of Mr Iddles); and

(b) some pages of police notes that were “extracted" from the bundle disclosed to the 
defence.

17.33 It is evident that the notes described in (a) above were not included because at the 
commencement of the committal hearing, Mr Heliotis QC, on behalf of Mr Williams, 
stated that he had been provided with notes of Mr Iddles and Mr Colbert that morningS"^^ 
and exhibit 32 does not include Mr Iddles’ notes.

17.34 Proposition (d) above is also wrong. The police notes produced were paginated. The 
Victoria Police pagination appears on the bottom right hand corner of each page of the 
police notes, underneath the pagination of exhibit 32. For example, on deposition page 
1766, the underlying pagination is 1286;2'8*

CA764 (V
245 Exhibit FtC-, -v. ; V Gari WiHiams. Thomas and Andrews (OPP.0041.0001.0002 at T8Q4.3).
««T1O123.24-29.

Untendered Depositions of Committal, R v Carl Williams. T.homas and Andrews, OPP.Q04l.0001,0002 at T18.7-9.
Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews. OPP.0041.0001.0002 at .1777. It appears 

this number is likely 1286, but the ‘X' is used as a placeholder for numbers that are obscured.

3437-896Q-2065V162

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001.0559

17.35 On the next deposition page. 1767, the underlying pagination is 1287:

CV27 • • QC

17.36 There is no doubt that the underlying pagination is Victoria Police pagination applied to 
police notes being produced to the court because;

(a) Com. Bateson gave evidence that it was;249

(b) the underlying pagination is only on Victoria Police notes;

(c) no documents in exhibit 32 apart from police notes have that pagination;

(d) daybooks did not have any original pagination; and

(e) the police note pagination runs in consecutive order beginning at exhibit 32 page 
1529, Victoria Police pagination 10X5, and end at exhibit 32 page 2372, Victoria 
Police pagination 18X8, as shown below.

17.37 Counsel Assisting do not engage with the above facts at all. They make no attempt to 
explain the pagination described above, and Com. Bateson’s evidence about the 
pagination is not drawn to the attention of the Commission.

17.38 Instead, Counsel Assisting point to the pagination in the top right hand corner of these 
pages, consecutively numbered '7' and ‘8’. Counsel Assisting assert that this 
consecutive numbering means that the pages in question were not produced.^so

17.39 Com. Bateson explained this in his re-examination - again, evidence not drawn to the 
Commissioner’s attention. The explanation is this:

(a) The pagination in the upper right-hand corner is only present on Com. Bateson’s 
notes;

(b) Com. Bateson’s diaries record that he was on rest days on both 10 and 11 July 
2004;25i

(c) Com. Bateson’s notes for 10 and 11 July 2004 were in his daybook, not his diary;

(d) It is likely that, on first preparing his notes for disclosure. Com. Bateson did not 
arrange for his notes for 10 and 11 July 2004 to be copied as he was recorded as 
being on rest days;252

(e) The bundle of notes then collated was paginated on the top right corner;

2«T9591.16-18.
250 Counsel Assisting Submissions at p167 [764], Vol 2.(see footnote 979).
201 T10121.34-47; Untendered - Diary of Stuart Bateson, 10-11 July 2004 (VPL.0005.0058.0706 at .0801).
=52 T10122.2-6.
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(f) Prior to the coHation of the primary poHee note bundie, Com. Bateson’s daybooks 
were reviewed and added to the bundle to be produced;

(g) That larger bundle was then paginated using the Victoria Police pagination on the 
bottom right comer.

17.40 This is the only explanation that accounts for all of the facts, including ail three forms of 
pagination appearing on Exhibit 32, It is also consistent with Com, Bateson’s evidence,

17.41 in the course of Com. Bateson’s cross-examination, the following exchange took place:

Counsel Assisting: What do you say the numbers at the top are? Because if 
you have a took at the number on the top right corner 
you'll see 7, that’s on 12 July. If you then go back to the 
previous page in your diary you see the number 8 there. 
So that appears to be consecutive. Do you know what 
those ones are?—

Mr Bateson: What about the ones underneath? I would have thought
the ones underneath -1 don't know how the 7 and S got in. 
It doesn't -1 don't know why there's two numbers there. I 
just can't recall how that woutd have happened. See 
there's more signifieant numbering under the 2289.

Counsel Assisting: Is that right? Have you looked at these, have you?

Mr Bateson: I can just see underneath that there’s another number
undemeath there that is not a single digit number.

Counsel Asslstihg: Right?

Mr Bateson: So, you know, I remember thinking well this will be helpful
for everyone if we page number these things, these 
additional documents that we served not forming part of 
the hand-up brief.

17.42 It appears that in preparing their closing submissions, Counsel Assisting did not 
consider Mr Bateson’s observations and examine the underiying pagination. Had they 
done so, the grave and damaging aiiegation that Com. Bateson concealed (deliberately) 
daybook entries would never have been made.

17.43 Examination of the exhibit 32 pagination and the underlying Victoria Police pagination 
unequivocally reveals that there are pages in which exhibit 32 is consecutively 
numbered, but which the underlying Victoria Police pages are not consecutive- 
identifying that exhibit 32 left out certain pages of the notes produced by Victoria Police, 
including, as will be seen, Com Bateson’s daybook entries for 10 July 2004 and 11 July 
2004. They are the entries that Counsel Assisting accuse Mr Bateson of concealing.

17.44 Exhibit 32 contains Com, Bateson’s daybook entries for part of 9 July 2004 (Com. 
Bateson’s daybook entries for 9 July 2004 extended over three pages) and 12 July 
2004, It does not include Com. Bateson’s daybook entries for the latter part of 9 July 
2004, 10 July 2004 or 11 July 2004,

17.45 The deposition pages are consecutively numbered - 2289 to 2290 - over the notes from 
9 July 2004 to 12 July 2004, indicating that the daybook entries for 11 July 2004 and 12 
July 2004 did not ever form part of exhibit 32.

T9591.30-8592.1 (emphasis added).
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17,46 However, the Victoria Police pagination undemeath the deposition number is not 
consecutive. It proceeds from (as it is numbered in reverse order), 15X5^®^ to 15X2:

17.47 It is evident from the above that paginated pages 15X4 and 15X3 of the police daybook 
entries produced to the court were not included in exhibit 32.

17.48 They are the two pages of the daybook that Counsel Assisting accuse Com. Bateson of 
concealing. They comprise the third page for Friday 9 July 2004 and the single page 
covering 10 and 11 July 2004.

17.49 This clearly demonstrates the truth of Com. Bateson’s evidence that his daybook notes 
for 10 and 11 July 2004 were part of the material compiled and produced to the court.

17.50 An examination of the underiying pagination shows that another page that Counsel 
Assisting asserts was not produced ~ 22 March 2004 ~ was produced,

17.51 Whilst it does not matter, the most likely explanation for these daybook entries not being 
included in exhibit 32 is that the pages were wholly redacted and the redactions were 
upheld by the Chief Magistrate and, therefore, the wholly redacted pages were 
extracted from the paginated bundle and not Included in exhibit 32, Certainly, Mr Siibert 
QC referred to some pages being “extracted” from the bundle of police notes before 
exhibit 32 was created.

17.52 it is evident from the content of the pages for 22 March 2004, 9 July 2004 (third page) 
and 10 and 11 July 2004 that those pages would have been wholly redacted in the 
folder provided to the Chief Magistrate and that, consistent with his Honour’s ruling in 
relation to the notes for 12 July 2004, the redactions would have been upheld.

17.53 The other possible explanation is that the daybook entries were not included in exhibit 
32 by error of the court officer who created the exhibit. As was demonstrated during the 
re-examination of Mr Bateson, the depositions were a mess.^^^ They were not an 
accurate record of the committal proceeding.

17.54 In any event, the most relevant aspect of this analysis is that Victoria Police’s pagination 
on the daybook entries shows that the daybook entries that Counsel Assisting accuse 
Com. Bateson of concealing were, in fact, part of the paginated bundle of police notes 
compiled and produced to the Court.

17.55 Lastly, after Mr Bateson finished giving his evidence to the Commission, for reasons 
that are not apparent, those assisting the Commission asked only Mr Siibert QG, but not 
Mr Lovitt QC or Mr Vaios, whether they could recall seeing, 14 years ago, the da^^Jook

25-5 The number represented by X cannot be clearly seen under the deposition pagination. 
2S5 79827. 24-28.
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entries (in unredacted or redacted form) that Counsel Assisting say Mr Bateson 
concealed.

17.56 Unsurprisingly, Mr Siibert QC had no memory whatsoever of acting for the CCP in the 
committal hearing 14 years ago and had no relevant notes. Mr Siibert states at [10] that 
having read part of the transcript, he is satisfied that he never saw Mr Bateson’s 
daybook entries in unredacted form. He has not explained what it is in the transcript that 
satisfies him of that matter. It is not apparent to us either. It is not explained by Counsel 
Assisting.

17.57 Mr Siibert also states at [11] that he was not aware that Victoria Police were seeking to 
exclude Ms Gobbo’s name from disclosure to the defence. It is apparent from the 
committal transcriptase that that is either wrong or he did not know because he did not 
ultimately appear to argue the redactions. On the first day of the committal, Mr Siibert 
informed the Court that the process of photocopying the diary and daybook entries in 
contention was continuing, and accordingly the edited and unedited copies would be 
provided to the Court the following morning. Mr Siibert QC did not then appear the 
following morning - he was not available.^s^ Mr Sanelii appeared. His Honour then 
closed the Court to deal with the notes in contention.^®®

17.58 Curiously, at [12], Mr Siibert states that at the time he was briefed by the CCP he was 
not provided with the daybook entries for 10 and 11 July 2004. It is not apparent how 
Mr Siibert is able to say that in circumstances where he has no memory whatsoever of 
acting for the CCP in the matter.

17.59 In any event, the analysis of the pagination set out above shows that those daybook 
entries were part of the paginated bundle of notes produced and were likely the subject 
of argument before the Chief Magistrate with the redactions being upheld and, 
therefore, the notes not provided to the defence or included in exhibit 32.

17.60 In our submission, even if the analysis had not shown Mr Silbert’s evidence to lack 
probative value, his evidence should not be relied upon in light of the severely critical 
public comments that he made about police^s^ at around the time he provided his 
witness statement to the Commission and where he was not called for cross
examination.

Proposed findings at [690]

17.61 Counsel Assisting submit at paragraph [690.2] that Com. Bateson “knew” that Mr 
Thomas would not be told of Ms Gobbo’s role in advising Mr McGrath about his 
statements because of a claim of “public interest’ and therefore may have contributed to 
a potential injustice.

17.62 In light of the evidence detailed above, the entire basis for this proposed finding has 
fallen away. The Chief Magistrate upheld the Pll claims over the 10 and 11 July 2004 
notes.

17.63 As a preliminary matter, paragraph [690.2] asserts that the conduct of Com. Bateson 
“may have contributed to a potential injustice". The potential injustice is not identified. 
Com. Bateson should not be left to guess as to the existence of a ‘potential injustice’ to

256 Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.0001.0002 at T844.29-T845.25.
252 Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.0001.0002 at T84.4-6.
258 Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.0001.0002 at T87.27-88.10.
259 ABC News ‘Lawyer X scandal has rocked the justice system. What did the top cops knows?’, 21 October 2019

<https://www.abc.net.aU/news/2019-10-21/lawver-x-scandal-prosecutor-questions-top-police-officers/1 1608176 
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which he is said to have possibly contributed. Procedural fairness requires it to be 
identified by Counsel Assisting,

17.64 If the ‘’potential injustice” is that Mr Thomas and his other legal representatives were not 
aware that Mr McGrath initially informed police that he did not know that Mr Marshall 
was to be murdered and he thought it was only a debt collection, but said in his signed 
statement that he did believe that Mr Marshall was to be murdered, then Mr Bateson 
responds as follows.

17.65 There was no potential injustice because, as is set out in detail above:

(a) Victoria Police had disclosed to Mr Thomas and his two co-accused the 
transcripts of the conversations between Mr McGrath, Com. Bateson and three 
other members when Mr McGrath was in custody after the s 464B appllcation;2®°

(b) the transcripts of the conversations record that Mr McGrath initially told police that 
he did not know that Mr Marshaii was to be murdered and he thought it was only 
a debt collection:

(c) these transcripts were used to attack Mr McGrath’s credit during the committal 
hearing by senior counsel for both Mr Thomas and Mr Williams - Including on the 
change of belief that Is apparent from comparing the transcripts of Mr McGrath’s 
conversations with Com. Bateson with Mr McGrath’s statement and the facts 
underpinning his guiity plea;^^'' and

(d) while Mr Thomas did not have the draft statement, he had the information that 
was in it and he used It to attack Mr McGrath’s credit.

17.66 Further, documents disclosed to the defence, including Com. Bateson’s daybooks and 
diaries, disclosed that:

(a) on 9 July 2004, Mr McGrath said that he would not sign his statements until his 
legal representative was shown them: and

(b) on 12 July 2004, Mr McGrath asked for changes to be made to his statements 
and said again that he would not sign them until his legal representative had 
reviewed them.

17.67 In the course of the committal hearing, Com. Bateson was cross-examined about the 
events between 9 July 2004 and 12 July 2004. The following exchange took place:

Mr Lovitt: So, once he agreed to make a statement, you start on 22 June
and it was completed in two days?

Mr Bateson: Yes. Well, when I say that, there some - / think there was some 
minor alterations that you'll see later, but, yes, it was completed.

Mr Lovitt: When did he sign that?

Mr Bateson: 13 July

Mr Lovitt: Wit at happened to It in between those two dates?

Mr Bateson: During that time, we continued with the Moran statement. We also 
had a start on the - the Mark Moran statement and it was

Untendered Depositions of Committai, R v Carl Wiiiiams, Thomas and Andrews, OPP.OOAI .0001.0002 at 3089-3106. 
Untendered Depositions of Committai, R v Carl Wiiiiams, Thomas and Andrews, OPP.0041,0001.0002 at T548-5S0, 
T583-586, T150.21-151.9, T17C.13-22, T174.21-31, T244-2S0. Time has not permitted a full review of the entire 
transcript of the committal hearing and, therefore, other parts of the transcript may also be relevant.
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reviewed by his legal representative on his wishes and then it 
was signed.

Mr Lovitt: So basicaiiy the delay between June and when it was signed is
because his legal representatives wanted an input?

Mr Bateson: Well, he wanted them to review it.

Mr Lovitt: There was no alterations made by you or by Purana, it was
basically alterations at his request oral the request of his 
lawyers?

Mr Bateson: Correct.

17.88 It was clear from this cross-examination that Mr McGrath had;

(a) asked his legal representatives to review his statements before they were signed; 
and

(b) made changes to his statements.

17.69 Com. Bateson was not asked what changes were made to the statements, or which 
lawyer advised him.

17.70 All of this occurred in an environment in which there is documentary evidence that 
senior counsel for Mr Thomas and his instructing solicitor knew that Ms Gobbo had 
acted for Mr McGrath.

17.71 There was no “potential injustice'': the defence was weli aware of the information that 
Counsel Assisting allege that Com. Bateson was not going to tell Mr Thomas.

17.72 In any event, the proposed finding in paragraph [690] cannot be made for other 
reasons. The proposed finding rests on three premises:

(a) that ‘Ms Gobbo was aware of the circumstances in which Mr McGrath’s 
statements had been made, and therefore the potential weakness in his 
evidence’;

(b) that Ms Gobbo had a personal interest in Mr Thomas not finding out about her 
role: and

(c) that Mr Bateson was aware that Ms Gobbo had advised Mr McGrath about his 
statements and he was aware that Mr Thomas would not be told because of a 
claim of public interest immunity.

17.73 As to the first, it is true that Ms Gobbo was aware that Mr McGrath initially told police 
that he did not know that Mr Marshall was to be murdered and he thought it was only a 
debt collection. Ait other legal representatives of Mr Thomas and his co-accused knew 
this as well. This is apparent from the transcripts that were disclosed to Mr Thomas and 
his two eo-accused and the cross-examination of Mr McGrath.

17.74 As to the second, the falsity of this premise has been comprehensively demonstrated. 
Mr Thomas knew that Ms Gobbo had acted for Mr McGrath when he became a Crown 
witness. Accordingly, Ms Gobbo had no “personal interest’ in Mr Thomas not finding 
out: he already knew. Indeed, she kept him informed about Mr McGrath's decision to 
cooperate, the progress of his statements and the likely time at which Mr Thomas would 
be arrested.

17.75 The proposition that Ms Gobbo had a personal Interest in Mr Thomas not finding out 
something which he already knew cannot be maintained.
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17.76 The third premise is also false. There is no evidence at all that Com, Bateson knew that 
Mr Thomas would not be told about Ms Gobbo’s “role' on the basis of public interest 
immunity.

17.77 Among other things;

(a) Com. Bateson produced his notes - including his daybook entries for 10 and 11 
July 2004;

(b) Com. Bateson redacted Ms Gobbo’s name in those notes because of a concern 
that her safety would be imperilled if Car! Williams and other members of the crew 
found out that she had acted for Mr McGrath;

(e) Com. Bateson made other redactions to his daybooks and diaries on the basis of 
relevance and other PI! claims;

(d) Magistrate Gray was given copies of the redacted and unredacted notes 
containing Ms Gobbo’s name; and

(e) Magistrate Gray ruled on each of the redactions, including the redactions of Ms 
Gobbo’s name.

17.78 The submission at paragraph [690] appears to proceed on the basis of the unstated 
premise that Ms Gobbo’s “ro/e" in reviewing Mr McGrath’s statements and advising him 
was improper. For the reasons set out earlier, it was not.

17.79 Mr McGrath was entitled to instruct his legal representative to review his statements 
before he signed them, and Ms Gobbo was entitled to take instructions from Mr 
McGrath about their content and she was obliged to advise him,

17.80 Finally, it should not be overlooked that;

(a) these events occurred well before Ms Gobbo was registered by the SDU as a 
human source;

(b) Ms Gobbo had no involvement in the investigative process;2S2

(c) Victoria Police had expected that Mr McGrath would sign his statements on 9 July 
2004;

(d) Mr McGrath’s unsigned statements were shown to Ms Gobbo on 10 July 2004 
because Mr McGrath asked for them to be shown to her;

(e) it is not unusual for a criminal Crown witness to ask his legal representative to 
review his statements before they are signed and to provide advice;

(f) Ms Gobbo did not mark up the unsigned statements or ask Victoria Police to 
make any changes to them;

(g) Ms Gobbo made notes about matters she wished to speak to Mr McGrath about - 
conduct that is entirely consistent with his request that she review the statements;

(h) Ms Gobbo visited Mr McGrath on 11 July 2004 and took instructions from him;

(I) there is no evidence that Victoria Police asked Ms Gobbo to say anything to Mr
McGrath about his statements or their contents;

(j) Ms Gobbo’s evidence was that she would have told Mr McGrath to be “open and 
frank" to ensure that he obtained the maximum sentencing benefit;

2® T3414.30.
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(k) as far as we know, the Commission does not know what Mr McGrath’s evidence 
would be about the advice Ms Gobbo and/or his other lawyers gave him, because 
he was not asked and his solicitor was not asked either by those assisting the 
Commission;

0) Ms Gobbo did not, after speaking to Mr McGrath, communicate to Victoria Police 
any particular changes that Mr McGrath wanted to make to his statements - 
saying only that he would be “hon&sr; and

(m) the changes were made by Mr McGrath at a meeting with Com. Bateson and 
DSC Hatt, without Ms Gobbo being present.

Proposed findings at [731]

17.81 At paragraph [731], Counsel Assisting assert that Mr Bateson knew that, in the course 
of the 23 September 2004 mention hearing;

(a) that Ms Gobbo could not properly fulfil her duties to Mr Thomas without disclosing 
confidential information concerning Mr McGrath; and

(b) that if Ms Gobbo disclosed that confidential information concerning Mr McGrath, it 
would have exposed her role in the negotiations with the OPP and in advising him 
about his statements.

17.82 Counsel Assisting then eontend that, having this knowledge, Mr Bateson:

(a) would have been ''comforfable” in the knowledge that Ms Gobbo would not cross
examine him; and

(b) knew that Mr Faris QC would have wanted to know the two matters set out in 
paragraphs (a) and (b) above.

17.83 Findings of this kind cannot possibly assist this inquiry. Whether Com. Bateson was or 
was not “comfortable” that he would not be cross-examined is entirely irrelevant to the 
terms of reference and cannot assist the Commission in the discharge of its task. They 
also operate to obscure the real issue, which is whether there was a failure by Victoria 
Police to provide adequate disclosure in the committal proceedings against Mr Thomas.

17.84 Com. Bateson was not cross-examined before the Commission about whether he was 
“comfoftable” in the knowledge that he would not be cross-examined at a mention 
hearing on 23 September 2004.

17.85 The premise of a finding that Com. Bateson Vi/ould have been ‘‘comfortable” In the 
knowledge that Ms Gobbo would not cross-examine him implies that Com, Bateson was 
being dishonest when he told Mr Faris QG that there was no “statement made by 
McGrath signed or unsigned” or that Com. Bateson otherwise wanted to withhold 
information from the defence about Ms Gobbo’s involvement for reasons not connected 
to her safety. There is no basis for any such findings.

17.88 It was not put to Com. Bateson that he deliberately withheld information from Mr Faris 
QG. The context of Com. Bateson’s answer w'as “statements relevant to the charge”. He 
was not asked why he did not tell Mr Faris about the unsigned statement that Ms Gobbo 
reviewed on 9 July 2004. Had he been asked he woutd have said that he did not know 
that any unsigned statements stilt existed.

17.87 Further, Com. Bateson was not asked any questions about the statement-taking 
process. That was not the purpose of the hearing. Mr Faris QC was examining Com. 
Bateson about categories of documents called for in a subpoena. He was not exploring 
with Com. Bateson the statement taking process- that was a matter that fell to be 
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pursued at the committal hearing, and the transcript of the Gommittai reveals that it was 
explored in detail.

17.88 In circumstances were Com, Bateson was not cross-examined about his answer to Mr 
Faris QC, there is no basis for this Commission to do anything other than act on Com. 
Bateson’s evidence. As such, there was nothing for Com. Bateson to be “comfortabSe" 
about.

17.89 Further, there is no basis for the Commission to approach Com, Bateson’s evidence on 
23 September 2004 from the position that he wanted to withhold any information about 
Ms Gobbo’s involvement in advising Mr McGrath about his statements other than her 
name.

17.90 As the above shows, Com. Bateson produced all diary and daybook entries, including 
entries that referred to Ms Gobbo. The Chief Magistrate ruled that the redactions were 
appropriate, Mr Lovitt QC expressly queried why the name of a member of the ‘legal 
fraternity’ had been redacted. The Chief Magistrate noted the query but reiterated that 
he had considered, and ruled upon, the redaction.^®®

17.91 Lastly, contrary to the impression created by Counsel Assisting, this was not a mention 
hearing at which Ms Gobbo and Mr Bateson shared a secret about her having acted for 
Mr McGrath when he became a Crown witness. Importantly, the Crown knew. Mr 
Horgan SC, who appeared at the mention hearing, had resolved with Ms Gobbo the 
terms on which Mr McGrath would plead guiity and assist police.

17.92 There is evidence before the Commission that Mr Horgan SC spoke to Ms Gobbo about 
her conflicts. That was the appropriate thing to do. While there is no direct evidence 
about the outeome of those discussions, it can be inferred that Mr Horgan SC received 
satisfactory responses from Ms Gobbo. That is so because there is no evidence that 
any further steps were taken to enjoin Ms Gobbo from acting for Mr Thomas, If Mr 
Horgan SC continued to belief that Ms Gobbo was in a position of conflict, it is 
improbable that nothing further would have been done.

17.93 It may be that Ms Gobbo had obtained the eonsent of Mr McGrath to appear at the 
mention hearing for Mr Thomas or that she told Mr Horgan SC that.

17.94 In any event, the proposed finding at [731] falls well outside of the Commission's terms 
of reference and, for that reason, cannot be made. At the time of the mention hearing, 
Ms Gobbo was not a human source. The hearing occurred about 12 months before her 
registration as a source.

Proposed finding at [765]

17.95 There is not, and never has been, an evidentiary basis for the finding in paragraph 
[765].

17.96 Mr Thomas gave evidence that both he and Mr Wiiiiams knew that Ms Gobbo was 
acting for Mr McGrath when he decided to cooperate and implicate them.^®'-*

17.97 Mr Thomas’ evidence was that he paid Ms Gobbo a retainer,2®® In exchange, he said 
that Ms Gobbo “would report back’ to him and Carl Williams about the police 
investigations into the murders and provided updates “in relation to the likelihood of

Untendered Oepositions of Committal, R v Carl Williams, i .nomas and Andrews, OPP,0041.0001,0002 T844.28-845.25. 
Exhibit RC1175 - Statement of Mr Thomas dated 20 September 2019 at (281, [31} {RCMPi.0131.0001.0001 at .0007-.00ce).

2® Exhibit RC1175 - Statement of Mr Thomas dated 20 September 2019 at [IS}, [19} (RCMPI.OISI ,0001.0001 at .0005). 
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whether Mr McGrath was going to assist potice".Ms Gobbo denied these 
allegations.^®^

17.98 It is true that both Mr Thomas and Ms Gobbo have significant credibility issues. 
However, on this point, Mr Thomas’ evidence should be accepted. That Ms Gobbo was 
reporting back to Mr Thomas and Carl Williams is likely, when Ms Gobbo’s status as a 
member of the crew is considered. Mr Thomas said that she told them that she was 
trying to stop Mr McGrath co-operating.

17.99 On Mr Thomas’ evidence, he and Carl Williams continued to engage Ms Gobbo 
knowing that she had acted for Mr McGrath.

17.100 In any event, whether Mr Thomas' evidence is accepted or not. Counsel Assisting 
cannot, as they have done, completely ignore it as if the evidence was never given. It is 
evidence before the Commission and there is no compelling evidence which reveals it 
to be untrue. Counsel Assisting also did not put to Mr Thomas in cross-examination that 
his evidence was untrue. Nor do they say that in their closing submissions.

17.101 Lastly, there is evidence that Mr Thomas’ other lawyers knew that Ms Gobbo had acted 
for Mr McGrath.

Proposed finding at [769]

17.102 Paragraph [769] is another example of a proposed finding that does not assist this 
inquiry. Counsel Assisting submit that it is open to the Commissioner to find that:

...the fact that Mr Bateson considered that Ms Gobbo’s rote woutd need to be 
kept secret for fear of her being harmed, was sufficient reason alone, for Mr 
Bateson, and any superior officer who was aware, to take steps to ensure she did 
not continue to represent Mr McGrath, or remain in any way involved with the 
investigation of these murders.

17.103 The first thing to note about this proposed finding is that Ms Gobbo was not ever 
involved in the investigation of the murders. Counsel Assisting do not point to any 
evidence that Ms Gobbo was “involved’ in the investigation, and there is no evidence 
before the Commission to that effect. To the extent that the proposed finding refers to 
involvement in the investigation of these murders, it must be rejected.

17.104 Among other things, the finding in paragraph [769] is not an evidentiary finding. It is the 
expression of an opinion by Counsel Assisting about what Com. Bateson and Victoria 
Police should have done when he, and it, became aware that Ms Gobbo was concerned 
that her personal safety was at risk from Carl Williams and others as a consequence of 
her having acted for Mr McGrath.

17.105 There is a striking feature of this issue that is not addressed by Counsel Assisting; 
which is that Mr Williams knew that Ms Gobbo was acting for Mr McGrath and, 
therefore, there was in fact no basis for the concern that Ms Gobbo expressed to Mr 
Bateson. On Mr Thomas’ evidence, she lied to Mr Bateson.

17.106 It was ^June 2004, following Mr McGrath’s plea in an unrelated matter, that Ms 

Gobbo first told Com. Bateson that she was concerned about possible retribution by 
Carl Williams as a consequence of acting for Mr McGrath.^®® Com. Bateson saw this as 
a risk arising not from a legal conflict, but because Carl Williams and others saw Ms

268 Exhibit RC1175 - Statement of Mr Thomas dated 20 September 2019 at [31] (RCMPI.OI 31.0001.0001 at .0008).
262 T13436.29-37 (Gobbo).
268 T3371.20-27.
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Gobbo as part of their network and that Ms Gobbo acting for Mr McGrath when he 
turned on the crew would be regarded as disloyal.^®®

17.107 However, on Mr Thomas’ evidenee, he and Cari Williams already knew that fact. In the 
coming weeks and months, Ms Gobbo continued to report back to them about Mr 
McGrath's piea.^^o

17.108 What motivated Ms Gobbo to lie to Com. Bateson is not known. Com. Bateson did not 
know that she had lied to him until he was toid about Mr Thomas’ evidence to the 
Commission,

17.109 On one view, the lie provided a foundation for Ms Gobbo to attempt to build a 
relationship with Com, Bateson. While the Commission does not know what motivated 
her to lie to Com. Bateson, it is highly probable that Ms Gobbo saw an advantage to her 
or her criminal associates in trying to build such a relationship.

17.110 That is underscored by Ms Gobbo’s conduct over the coming weeks and month, which 
saw her providing information to Com, Bateson about Soiicitor 2 - conduct which Com, 
Bateson believed at the time was motivated fay Ms Gobbo’s personal dislike of Solicitor 
2.

17.111 As to the substantive issue, insofar as Com. Bateson was concerned;

(a) the risk had already arisen by the time Ms Gobbo expre.ssed it to him, because 
Ms Gobbo had acted for Mr McGrath at a piea hearing in an unreiated matter:^’"’

(b) he had no solid information about any threat to Ms Gobbo;

(c) Mr McGrath was entitled to the legal counsel of his choice;

(d) there v/as no basis for Com. Bateson to deny Mr McGrath the legal counsel of his 
choice;

(e) Ms Gobbo had chosen to join Carl Williams’ crew, was capable of identifying the 
risks and was readily capable of identifying the options available to her to reduce 
or remove the risk; and

(f) she chose to act for Mr McGrath despite her apparent safety conGerns.

17.112 The real question is whether it was appropriate for Com. Bateson to claim public 
interest immunity over Ms Gobbo’s name in his notes on the basis of a generalised 
concern about her safety. The answer to that is simple: the Chief Magistrate was 
provided with copies of the material in redacted and unredacted form, heard oral 
evidence from Com. Bateson and upheld the Pl l claim.®’®

17.113 Lastly, the proposed finding at [769] falls well outside of the Commission's terms of 
reference and, for that reason, cannot be made.

T3371.41-3372.3.
Exhibii RC1176 - statement of Mr Thomas rfafed 20 September 2019 at (28j, (31] {RCMPrO131.0001.0001 at .0007-,0008).
T3317.14-18.
T10118.30-10119.4; 710120,5-12.
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18 The third false premise: Mr Thomas did not know that Ms 
Gobbo was in a position of conflict

18.1 The third false premise has been comprehensively addressed above. On Mr Thomas’ 
evidenee, he knew that Ms Gobbo had acted for Mr McGrath when he implicated Mr 
Thomas. There is also evidence that Mr Thomas’ other lawyers knew that fact.

18.2 Mr Thomas was entitled to choose to retain Ms Gobbo.

18.3 Whether or not Mr McGrath was agreeable to Ms Gobbo acting for Mr Thomas is not 
known to us. because he was not examined by the Commission.

19 The fourth false premise: Mr Thomas did not know that 
Mr McGrath gave police two different accounts of his 
‘belief about whether Mr Marshall was to be murdered

19.1 The false premise is that by reason of Com. Bateson’s conduct in concealing the 
daybook entries from the Court (demonstrated above to be false) Mr Thomas did not 
know that Mr McGrath gave police two different accounts of his ‘belief about whether 
Mr Marshaii was to be murdered.

19.2 This issue has also been addressed in detail above.

19.3 In summary, there are two critical points.

19.4 The first is that the substance of this information was known to Mr Thomas and his 
counsel, because, as set out earlier;

(a) Victoria Police had disclosed to Mr Thomas and his two co-accused the 
transcripts of the conversations between Mr McGrath, Com. Bateson and three 
other members when Mr McGrath was in custody after the s 464B application'^'^®

(b) the transcripts of the conversations record that Mr McGrath initially told police that 
he did not know that Mr Marshall was to be murdered and he thought it was only 
a debt collection:

(c) these transcripts were used to attack Mr McGrath’s credit during the committal 
hearing by senior counsel for both Mr Thomas and Mr Williams;^'^"’ and

(d) while Mr Thomas did not have the information in the form of an unsigned 
statement, he had the information that was in it in the form of transcripts and he 
used those to attack Mr McGrath’s credit.

19.5 The second is that, in addition to the above matters, Mr Thomas and his senior counsel 
knew that:

(a) on 9 July 2004, Mr McGrath read his unsigned statements;

(b) after reading the statements and asking for minor changes, Mr McGrath asked for 
his legal counsel to review them;

(c) Ms Gobbo was Mr McGrath’s legal counsel;

S'- Untendered Depositions of Committal, R v Carl Williams, Thomas and Andrews, OPP.0041.000t .0002 at 3088-3106.
Untendered - Depositions of Committal, R v Cart Williams. Thomas and Andrews, OPP C'041,0001.0002 at T548-560. T583- 

586. T150.21-151.9, T170,13-22, T174.21-31, 7244-280. Time has not permitted a full review of the entire transcript 
of the oomrriittal hearing and, therefore, other parts of the transcript may also be relevant.
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(d) on 12 Juiy 2004. Mr McGrath read his statements again and made changes to 
them;

(e) Mr McGrath again asked for his legal counsel to review the statements:

(f) this occurred;

(g) on 13 July 2004, Mr McGrath signed his statements following a read back; and

(h) Com. Bateson said that the changes that were made were made at the “request 
of Mr Thomas or his legal representatives’’.

19.6 Mr Thomas' senior counsel, knowing all of this, did not cross-examine Mr McGrath 
about what changes he made to his statement arid when.

20 The fifth false premise: Com, Bateson was responsible 
for responding to Ms Gobbo’s possible conflicts of 
interest

20.1 A substantial part of Counsel Assisting’s submissions, insofar as they concern Com. 
Bateson, are connected to the identification and management of Ms Gobbo’s possible 
prafessiona! conflicts of interest.

20.2 Counsel Assisting’s submissions on the question of conflict are difficult to engage with. 
That is principally because Counsel Assisting do not identify with clarity and precision 
the conflicts that they say arose, nor do they assemble a complete and accurate 
statement of the evidence relevant to each potential conflict, including the evidence of 
Com. Bateson’s state of mind about those conflicts.

20.3 As Com. Bateson understands the submissions. Counsel Assisting submit that he ought 
to have intervened to address:

(a) Ms Gobbo’s potential conflict of interest in acting for Mr Thomas after she had 
acted for Mr McGrath; and

(b) Ms Gobbo’s potential conflict of interest as a potential witness in the murders of 
Jason Moran and Pasquale Barbaro; and

(c) an alleged conflict of interest in Ms Gobbo providing information about Mr 
Thomas to Victoria Police while representing him.

20.4 If they are the submissions, they should not be accepted because:

(a) the first and second potential conflicts fall well outside the terms of reference and, 
therefore, the Commissioner has no power to make findings in relation to them;

(b) second, and in any event, as to the first conflict:

(i) it cannot be said that merely by reason that Ms Gobbo had acted for Mr 
McGrath she was unable to act for Mr Thomas in any part of the proceeding 
against him - those involved in the proceeding appear to have assessed 
the conflict issue by reference to the scope of Ms Gobbo’s retainer on each 
oecasion. This is what occurred in relation to the bail application discussed 
later in these submissions and, seemingly, in relation to the committal 
hearing;

(ii) both Ms Gobbo and the profession took steps to address the potential 
conflicts and, it seems, were satisfied that they had been resolved:

3437-8960-2065y17S
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(Hi) there are serious deficiencies in the evidence before the Commission about 
these matters, which leaves the Commission with an incompiete picture of 
how the potential conflicts were managed; and

(G) as to the second Gonflict, there was no conflict because there was no reasonable 
prospect that Ms Gobbo would be called as a witness;

(d) as to the third conflict:

(i) Ms Gobbo was not “informing’’ on Mr Thomas: and

(ii) to the extent that she spoke about him to the SDL) (in a way that was not 
informing on him), she ought not to have done so, but Com. Bateson had 
no knowledge of those matters.

Conflicts outside the terms of reference

20.5 Ms Gobbo was not a human sourcewhen she represented Mr McGrath. She was not 
providing information to Victoria Police about him.

20.6 The potential conflict of interest that arose in connection with Mr Thomas by reason of 
Ms Gobbo’s previous representation of Mr McGrath is not a matter that informs the 
Commission’s inquiry into Terms of Reference 1 or 2, That conflict did not arise by 
reason of any conduct of Ms Gobbo or Victoria Police falling within Terms of Reference 
1 or 2. The Commissioner is not authorised to make those findings because they fail 
outside of the terms of reference.

20.7 To the extent that there were potential conflicts of interest, it is apparent that both Ms 
Gobbo and the profession took steps to address those conflicts.

The first conflict

20.8 Counsel Assisting proceed on the basis that, merely because Ms Gobbo had acted for 
Mr McGrath, she could rrot act for Mr Thomas in any circumstances. The position is 
more complex than that.

20.9 it is clear on the evidence that legal practitioners involved in Mr Thomas’ proceeding, 
considered that Ms Gobbo was only conflicted if Mr Thomas’ interests and Mr 
McGrath's interests diverged. She was also obligated not to use confidential information 
belonging to Mr McGrath without his consent.

20.10 Thus, while Ms Gobbo considered that she could not appear at the committal hearing or 
at trial because Mr McGrath would be a Crown witness against her client, she, and 
other legal practitioners in the proceeding, took the view that she was not conflicted out 
of appearing in procedural appllcattons, bail applications or on Mr Thomas’ plea,

20.11 It is clear from a review of the evidence that there is insufficient evidence before the 
Commission about these issues for any findings to be made. That is because critical 
matters of fact are unknown, including whether Mr McGrath was agreeable to Ms 
Gobbo acting for Mr Thomas and using information that she had obtained from acting 
for him.

20.12 What the evidence does show is Ms Gobbo considering whether she was in a position 
of conflict and taking steps to address the conflict, and members of the legal profession 
and the judiciary doing likewise.

20.13 Before considering the findings said by Counsel Assisting to be open in connection with 
Com. Bateson and this issue, it is useful to review:

(a) Com, Bateson’s evidence about conflict; and
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(b) the legal practitioners who knew that Ms Gobbo had acted for Mr McGrath and 
went on to act for Mr Thomas.

20.14 A review of this evidence on this question reveals critieai matters.

20.15 First, there are significant issues of procedural fairness for Com. Bateson and Victoria 
Police by reason of the manner in which Counsel Assisting have chosen to adduce, or 
elected to accept, evidence from key individuals and organisations about the question 
of conflict.

20.16 Second, it lays bare the irrational notion that a detective sergeant should be held to 
account for failing to address Ms Gobbo’s possible conflicts of interest givers the 
knowledge held by Mr Thomas’ own legal team, other legal practitioners and the Court.

20.11 The approach taken to this issue in particular suggests an over eagerness to criticise 
Com. Bateson, which is an impression that runs throughout many parts of the 
submissions made by Counsel Assisting about him.

Commander Bateson’s evidence about conflicts

20.18 Com. Bateson’s evidence was that, once charges had been laid and the OPP took 
carriage of the prosecution, his role, and that of his crew, was as informants and 
investigators.^'''®

20.19 Com. Bateson was etear in his statements and oral evidence to the Commission that 
issues of lawyers’ conflicts ‘are not matters that police officers generally get involved in’ 
and are matters to be raised and addressed between lawyers - as occurred in the ease 
of Mr Williams (see below).^^®

20.20 It has never been a duty of a police officer to police defence counsel's conflicts of 
interest,^ nor did Com. Bateson:

(a) receive any training or instruction that he was required to identify such conflicts; 
or

(b) receive any training on what to do if he spotted a potential conflict.

20.21 Com. Bateson also made the frank concession that he found the conflict of interest 
issue for lawyers to he a “confusing one" and said that his knowledge about it was quite 
limited during the relevant period and that he looked to others, including the OPP and 
its legal officers, to deal w'ith any such issus.®^® Counsel Assisting does not refer to this 
evidence.

20.22 Com. Bateson identified a key part of the issue when he said:

Legal professional privilege is, in my understanding, oonfined to the dominant 
purpose test. You can obtain information outside of that, of course. The 
complexity of that is what we’re seeing play out here. ''^^^

20.23 Com. Bateson said also that:

(a) he didn’t care who was representing who;'^®’

710110.42-10111.4.
Exhibit RC0269 - Suppiementary Statement of Commahder Stuart Bateson dated 17 November 2019 at [43] 

tVPL.OG14.0027.0020 at .0031-.0032!.
2^710115.2-7.

710115.9-13.
27? 79578.22-29.
2® 73452.17-21,
28^ 73364.30-31.
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(b) there was a small eadre of barristers who represented individuals involved in 
organised erime-"®^

(e) one barrister was the same as the next in organised crime cases;®®®

(d) potential conflicts of interest were pretty common and well known at the time;®®'’

(e) he did not think, as a Detective Sergeant, that a lawyer’s conflicts of interest were 
something for him to resolve;®®®

(f) Ms Gobbo’s potential conflicts were known to “very senior people In the Segal 
worlcf;^ and

(g) Ms Gobbo’s potential conflicts of interest were for the courts, the OPP and the 
legal fraternity.®®®

20.24 Com. Bateson’s evidence that potential conflicts were "pretty common” is corroborated 
by the fact that, on 21 April 2006, Justice King called a special mention hearing and 
required Ms Gobbo and Solicitor 2 to personally appear before her to explain their 
apparent conflicts. Justice King told Ms Gobbo that she could not act for Mr Thomas 
because she had acted for Mr McGrath. Ms Gobbo agreed but confined her agreement 
to not appearing at any contested trial. Her Honour told Solicitor 2 that she could not act 
for Mr Williams because she had acted for Mr Andrews.®®®

20.25 Com. Bateson had no recollection of any concerns regarding conflicts being raised 
directly with him by counsel for the Crown, because he was not, and would not have 
expected to have been, involved in such discussions.®®®

20.28 Com. Bateson believed that lawyers’ conflicts would be managed by the profession,®®® 
and he would expect it to occur in conversations between counsel.®®^ Had concerns 
regarding potential conflicts been raised directly with Ms Gobbo by the prosecution. Mr 
Bateson thought there was nothing for him to then do.®®® Nor was Com. Bateson ever 
asked by the prosecution to take any steps In relation to Ms Gobbo’s potential 
conflicts.®®®

20.27 Com. Bateson considered it to be the responsibility of those lawyers with carriage of the 
proceeding, rather than police officers, to deal with issues directly related to the eonduet 
of the proceeding,®®®

20.28 That also seems to have been the view of Mr Horgan SC, who had carriage of the 
prosecution of Mr Thomas. He did not raise the issue of conflict with Com. Bateson but 
he raised conflicts with Ms Gobbo directly.

Legal practitioners involved In the proceeding

T3365.9-11.
T3365.12-13.
T3399.17,
T3399.35-36; T3400.27-32.
T3416.32-34.
T3399.44-46.
Exhibit RC0269 - Supplementary Statement of Gommnader Stuart Bateson dated 17 November 2019 at P4]-[28] 

(VPL.0014.0027.0020 at .0026-.0028).
Exhibit RC0269 - Supplementary Statement of Commander Stuart Bateson dated 17 November 2019 at [43] 

(VPL.OG14,0027.0020 at .Q031-.0032!.
T3416.23-24.
T10114.6-10.
T10114.19-24.
T10114.42-47.
T10112.23-27,
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20.29 The legal practitioners involved in Mr Thomas’ proceeding knew, when Ms Gobbo was 
acting for Mr Thomas, that she had previously acted for Mr McGrath when he became a 
Crown witness against Mr Thomas,

20.30 This can be seen from the chronology below:

25 Mar 04 Meeting at the OPP between Mr Bateson and other police and Mr 
Horgan SC and Ms Vallie Anscombe of the OPP.

The meeting was informed that Mr McGrath's lawyer, Ms Gobbo, 
had indicated that Mr McGrath was contemplating a plea and co
operation in return for a reduced sentetTce.^^s

Telephone call between Mr Bateson and Ms Anscombe in which Ms 
Anscombe asked Mr Bateson to tell Ms Gobbo to begin preparing a 
can-say statement for Mr McGrath.®® This is not unusual. Defence 
lawyefs often prepare ean-say statements.

17 May 04 Meeting at the OPP at which it was noted that Ms Gobbo was yet to 
contact Mr Horgan SC regarding Mr McGrath.^®'’

18 May 04 Meeting between Mr Horgan SC and Ms Gobbo regarding Mr 
McGrath.®®

18 June 04 Plea hearing for Mr McGrath at which Ms Gobbo represented Mr 
McGrath and Mr Coghian DPP QC and Mr Horgan SC appeared for 
the prosecution.®®

8 July 04 Mr Bateson spoke to Mr Horgan SC about Mr McGrath’s plea. Mr 
Horgan SC said that he would speak to Ms Gobbo.®®

14 July 04 OPP was provided with Mr McGrath’s signed statements, one of 
wfiich implicated Mr Thomas in the Moran and Barbaro murders.®'’

6 Sep 04 Coercive examination of Mr Thomas, represented by Ms Gobbo.3®^ 
Mr Horgan SC appeared as Counsel Assisting.

Exhibit RC0269 - Supplementary Statement of Commander Stuart Bateson dated i? November 2019 at [4] 
(VPL.QC14.0027.0020 at .0020); T2950.41-2S61.42 (Alien); T3041.33-3042.1 (Swindells); T3366.1-13 (Bateson).

T9580 13-29' T10087 27-32
Exhibit RC02S2 - Chronology of Stuart Bateson (VPL,0015.0001.0409 at ,0414); T2966.3-2968.8 (Alien); T3049.7-30 

(Swindells).
Exhibit RC02S2 - Chronology of Stuart Bateson (VPL.0013,0001.0409 at .•3414).
Untendered - OPP Prism records (OPP.0001.0004.0025 at .0070); Exhibit RC1096 - DPP response to the Commission's 

inquiries 8 November 2019 {RCMPi.0104.0001.0001 at .0001_0025). The DPP states that Ms Coghian QG did not 
appear on 18 June 2004. However, the source relied on for this statement. R v [MeSrath] [2005] VSC 6 rsiates to a 
separate plea hearing in the Supreme Court.

300 Exhibit RC0269 - Statement of Commander Stuart Bateson dated 17 November 2019 at [531 •;VPL.0014.0027.0Q01 at 
.0010).

J’’ Exhibit RC0252 ~ Chronology of Stuart Bateson (VPL.0013.0001.0409 at .0417); T4447.23-4448.2 (Ryan).
:ite Exhibit RC0269 - Supplementary Statement Of Commander Stuart Bateson dated 17 November 2019 at [10(a)j 

(VPL.0014.Q027.0020 at .0021).
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1 Dec 04 Coercive examination of Mr Thomas, represented by Ms Gobbo,®®'’’ 
Mr Horgan SC appeared as Counsel Assisting.

7 Dec 04 Appiication in reiation to Mr Thomas, represented by Ms Gobbo.®®® 
Mr Coghian QC appeared for the prosecution.

14 Dec 04 Appiication in relation to Mr Thomas, represented by Ms Gobbo.®®® 
Mr Coghian QC appeared for the prosecution.

1 Mar 05 Committal Hearing for Mr Thomas, Williams and Andrews.®®® Mr 
Horgan SC and Mr Tinney appeared for the prosecution. Mr Lovitt 
QC appeared for Mr Thomas. It is unclear if Ms Gobbo appeared 
with Mr Lovitt QC on the first day but it seems more probable on the 
whole of the evidence that she did not.

Chief Magistrate Gray upheld redactions over notes that referred to 
Ms Gobbo having acted for McGrath when he made a statement 
implioating Mr Thomas.

30 Jun OS Bail appiication by Mr Thomas, represented by Ms Gobbo.®®® Mr 
Horgan SC and Mr Tinney appeared for the prosecution.®®®

8 Sep 05 Bail appiication by Mr Thomas, represented by Ms Gobbo.®®® Mr 
Tinney appeared for ttie proseoution.®'®

20 Feb 06 Meeting between Mr Coghian QC and Mr Horgan SC®"'’ and police 
regarding the prosecution of Mr Thomas, at which they discussed 
the indication from Ms Gobbo that Mr Thomas would plead guiity.®'*®

Exhibit RC0269 - Supplementary Statement of Commander Stuart Bateson dated 17 November 2019 at [10(a)j 
(VPL0014.0027.0020at.Q021).

Exhibit Rd 096- DPP response to the Commission's inquiries 8 November 2019 (RCMPi.0104.0001.0001 at .0001__0030). 
Exhibit RC1098 - DPP response to the Commission’s inquiries 8 November 2019 (RGMP!,0104.0001.0001 at .0001„0030). 
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [68] (VPL.G014.0027.0001 at .0011).
Exhibit RC0269 ~ Supplementary Statement of Commander Stuart Bateson dated 17 November 2019 at [18] 

(VPL,0014.0027.0020 at .0025); Exhibit RC1086 - DPP response to the Co.mmission's inquiries 8 November 2019 
(RCMPI.0104.0001.0001 at ._020Q).

Untendered - OPP Prism records (OPP.OOOl.0004.0025 at .0079).
» Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [72] (VPL.0014.0027.Q001 at .0012); 

Exhibit RC0269 ~ Supplementary Statement of Commander Stuart Bateson dated 17 November 2019 at [19] 
(VPL.0014.0027.0020 at .0026); Exhibit Rd096-DPP response to the Commission’s inquiries 8 November 2019 
(RCMPI,0104.0001.0001 at .0001 0037'1.

Exhibit RC0252 - Chronoiogy of Stuart Bateson (VPL.0015.0001.0409 at .0435); Untendered - Diary of Stuart Bateson. 8 
September 2005 (VPL.0005.0058.0233 at .0286).

®’ Exhibit RC0252 -- Chronoiogy of Stuart Bateson (VPL.o'OI .5,0001.0409 at .0435).
;!« Exhibit RC0269 - Supplementary Statement of Commander Stuart Bateson dated 17 November 2019 at [21] 

(VPL.0Q14,0027.0020 at .0026).
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21 Apr 06 • Special Mention Hearing iisted by Justice King at which she 
required Ms Gobbo and Solicitor 2 to appear personaily to explain 
their potential professional conflicts,®’^ Ms Gobbo’s potential conflict 
was in acting for Mr Thomas when she had acted for Mr McGrath. 
Ms Gobbo indicated that there was no conflict if there was no trial. 
Mr Horgan SC and Mr Tinney appeared for the prosecution.

• Ms Gobbo spoke with Ms Anscombe regarding Mr Thomas.^’’*

23 Jun 06 Meeting between Mr Horgan QC, Mr Tinney and Mr Bateson 
regarding Mr Thomas’ cooperation, ®The meeting was left on the 
basis that Mr Bateson would call Ms Gobbo and invite her to call Mr 
Horgan SC if she wished to discuss the plea.

29 Jun Oe Mr Thomas pleaded guilty to the murder of Jason Moran, 
represented by Ms Gobbo.®’® Mr Horgan SC and Mr Tinney 
appeared for the prosecution.

7 Jul 06 Mention Hearing,®’® at which Justice King was informed that Ms 
Gobbo was acting for Mr Thomas. Mr Horgan SC and Mr Tinney 
appeared.®’®

7 Aug 06 Mention Hearing at which Mr Faris QC raises Ms Gobbo’s potential 
conflict in acting for Mr Thomas because she had previously acted 
for Mr Williams and Mr Mokbel.®’® Mr Horgan SC and Mr Tinney 
appeared.

Justice King stated that she had been assured that there was no 
conflict and she could not ‘run that for counser,®®®

8 Aug 06 Mention Hearing at which Mr Faris QC informed Justice King that 
Ms Gobbo had received a ruling from the Ethics Committee 
permitting her to act for Mr Thomas at his ptea.®^’ Mr Horgan SC 
and Mr Tinney appeared.

9’5 Exhibit RC0269 - Supplementary Statement of Commander Stuart Bateson dated 17 November 2019 at [24] 
(VPL.0014.0027.0020 at .0026).

3M T4784.45-47S5-34 (White XXN); T5671.28-5672.5 (O’Brien XXN): T9743.1-3744.20.
9’5 Exhibit F?C0269 -- Supptementafy Statement of Commander Stuart Bateson dates 17 November 2019 at [32] 

(VPL,0014,0027.0020 at .0029).
5® Exhibit RC0269 - Supplementary Statement of Commander Stuart Bateson dated 17 November 2019 at [33] 

(VPt,Q014.0027.0020 at .0029'); Exhibit RC1096 - DPP response to ths Commission’s inquiries 8 November 2019 
(RCMPI .0104.0001.0001 at _0201).

5'”' Exhibit RC0269 - Supplementary Commander Statement of Stuart Bateson dated 17 November 2019 at [36] 
(VPL.0014.0027.0020).

”5 ibid.
5’5 Exhibit RC0269 - Supplementary Commander Statement of Stuart Bateson dated 17 November 2019 at [37] 

(VPL.0014.Oe27.0020 at ,0035).
995 Ibid.
95" Exhibit RC0269 - Supplementary Commander Statement of Stuart Bateson dated 17 November 2019 at [40] 

(VPL.0014,Q027.0020 at .0030-0031).
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Response to the conflict

7 Sept 06 Mr Thomas’ plea.

After Mr Faris QC had sent a memorandum to Ms Gobbo stating 
that his client would seek to restrain her from appearing despite the 
Ethics Committee ruling, she did not appear. Mr Duncan Allen QC 
appeared.“22 Mr Vaios told Justice King that he disagreed that Ms 
Gobbo was not able to appear but he had asked Ms Gobbo to return 
her brief to avoid the injunction application.^^s

20.31 On 16 August 2004, Mr Thomas was arrested and charged with the murders of Jason 
Moran and Pasquale Barbaro. Ms Gobbo acted for Mr Thomas on the day of his arrest.

20.32 Prior to the committal hearing, Ms Gobbo acted for Mr Thomas in various disclosure 
hearings in the Supreme Court. Mr Horgan SG appeared for the Crown in those 
applicattons. There is no evidence that he took steps to enjoin Ms Gobbo from 
appearing for Mr Thomas, even though he had dealt with her in connection with Mr 
McGrath’s piea only months earlier, including at the plea hearing,

20.33 Ms Gobbo also appeared for Mr Thomas in an application to stay the direct 
presentment, pending the hearing and resolution of committal proceedings in the 
Magistrates Court, Mr Coghian QC appeared for the Crown. Again, there is no evidence 
that Mr Coghian objected to Ms Gobbo appearing for Mr Thomas, despite Mr Coghian 
QG appearing for the Crown at Mr McGrath’s plea hearing only months earlier.

20.34 Both Mr Horgan SC and Mr Coghian QC were at the time very experienced legal 
practitioners. Presumably, they formed the view that Ms Gobbo was able to act for Mr 
Thomas on these applications because his interests did not, in that phase of Mr 
Thomas’ proceeding, conflict with those of Mr McGrath. Further or alternatively, they 
may have understood that both Mr McGrath and Mr Thomas were agreeable to Ms 
Gobbo appearing on those applications, tn the absence of any direct evidence of these 
matters, the Commission cannot make any finding of fact as to whether Ms Gobbo was 
conflicted out of appearing on those applications. However, it is unlikely that two 
members of senior counsel would have failed to recognise that Ms Gobbo was 
appearing for Mr Thomas in circumstances where they had dealt with her only months 
before in connection with Mr McGrath or that they would have observed the potential 
conflict and done nothing.

20.35 The position changed for the committal hearing, Ms Gobbo was obviously aware of the 
conflict between Mr Thomas and Mr McGrath in that hearing. The memorandum of 
February 2005, authored by her and addressed to Mr Lovitt QG, indicated that she 
would not appear at the committal hearing because of the conflict. It is obvious that Ms 
Gobbo turned her mind to the question of conflict and, on that occasion, properly 
concluded that she could not be involved in the committal hearing.

20.36 Ms Gobbo prepared the memorandum, dated 18 February 2005, on behalf of Mr 
Valos,'^24 j it addressed to Mr Lovitt QC. The memorandum states:

322 Exhibit RC0269 - Supplementary Commander Statement of Stuart Bateson dated 17 Nove.mber 2019 at [42]
fyPL.0014.0027.0020 at .0Q31).

323 Ibid,
323 T13280.26-35 (Gobbo).
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Given her [Ms Gobbo] previous involvement in acting for McGrath up until the 
time that he became a Crown witness we do not view it as appropriate if she 
appears at the Committal although she maintains a brief in this matter.^^

20.37 By reason of that memorandum, by at least February 2005, Mr Thomas’ legal team, 
including his solicitor and his senior counsei, were aware that Ms Gobbo had acted tor 
Mr McGrath when he implicated Mr Thomas.

20.38 Ms Gobbo aiso told the Commission that she spoke to Mr Vaios specifically about the 
fact that she was involved in Mr McGrath’s piea discussions with the OPP and had 
advised Mr McGrath in relation to his statements.®^®

20.39 We do not know what, if any, steps Mr Vaios and Mr Lovitt QC took in relation to this 
issue. They may have raised the issue with Mr Thomas who told them that he knew that 
Ms Gobbo had acted for Mr McGrath and wanted to retain her generally. They may 
have raised it with Ms Gobbo who told them that both of her clients ~ Mr McGrath and 
Mr Thomas - were agreeable to her acting for Mr Thomas generally, but that she could 
not appear at the committal hearing. We do not know because Counsel Assisting did 
not ask Mr Lovitt QC or Mr Vaios about the matter and, therefore, it is not addressed in 
their witness statements.

20.40 Further, Mr Thomas was not asked during his cross-examination whether his legal team 
had informed him that Ms Gobbo had acted for Mr McGrath.

20.41 It is not apparent why direct evidence was not adduced from the people involved - Mr 
Thomas, his soiieitor and his senior counsel - in circumstances where Counsel 
Assisting assert that Com. Bateson should have stopped Ms Gobbo from acting for Mr 
Thomas.

20.42 There is some uncertainty about whether Ms Gobbo in fact appeared at the committal 
hearing.327 jhe better view, on the whole of the evidence, is that she did not appear. Mr 
Thomas’ evidence was that she acted for him in the committal proceeding.^^s He may 
have confused the committal proceeding with other applications in which she appeared 
for him or she may have undertaken some work outside of court in relation to committal 
proceeding. This issue was not expiored in any detail by Counsel Assisting and, 
therefore, we do not know.

20.43 After Mr Thomas was committed to stand trial, Ms Gobbo was briefed by Mr Vaios to 
appear for him at his bail application in September 2005. The circumstances of that bail 
appiication are addressed in detail belov/. For present purposes, Ms Gobbo believed, at 
the time, that she was able to appear on the bail appiieation (having not appeared at the 
committal hearing due to conflict), Mr Vaios took no issue with it and Mr Tinney, 
appearing for the Crown, did not raise any objection at the Court. A few days after the 
bail appiieation. Justice King became aware that Ms Gobbo had acted for Mr McGrath. 
There is no evidence that her Honour considered that Ms Gobbo had been in a position 
of conflict when she appeared at the bail application.

20.44 More than a year after the memorandum, Mr Vaios and Ms Gobbo continued to attend 
meetings together regarding Mr Thomas’ case.®®®

Counsei Assisting Submission at p iS5 [738], Voi 3: Exhibit RC1163— Memorandum from Vaios Biack {Nicaia Gobbo} to 
Colin Lovitt QC gated Ffiday 18 February 2005 (M1N.5000.GQ02.4504 at .4513).

326 713283.13-31 (Gobbo).
T13281.40-46 (Gobbo).

62S Exhibit RC0330 - Statement of Mr Thomas at [8] {OPP.0002.00ij7.0200 at _0003): T13586.21 (Thomas).
6® Counsel Assisting Submission at p 179-180 [826], [829], Vol 2.
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20.45 There is evidence before the Commission that Mr Horgan SC raised the question of 
potential conflicts of interest directly with Ms Gobbo,®® That is the appropriate thing for 
counsei to do. There is no evidence that he took any further steps. While there is no 
direct evidence, the best inference to be drawn is that Mr Horgan SG was satisfied with 
the response he received from Ms Gobbo, It is improbable that, having been moved to 
raise the issue of conflict with Ms Gobbo he would have not taken further steps if he 
believed that the conflict persisted .

20.46 It is evident from the above that Mr Coghian QC, Mr Tinney and Ms Anscombe knew, 
vizhen Ms Gobbo vras acting for Mr Thomas, that she had previously acted for Mr 
McGrath when he became a Crown witness against him. As they did not give evidence 
to the Commission, their view of any conflict and what steps, if any, they took to prevent 
it are, therefore, not known.

20.47 There is no evidence that any of the prosecutors told Ms Gobbo that they would not 
deal with her on behalf of Mr Thomas in circumstances where she had acted for Mr 
McGrath,

20.48 It may be that they spoke to Ms Gobbo about the potential conflict and that she told 
them that both of her clients - Mr McGrath and Mr Thomas ™ were agreeable to her 
acting and that they, therefore, took no further steps. We do not know',

20.49 However, given the number of people identified above that knew when Ms Gobbo was 
acting for Mr Thomas, that she had previously acted for Mr McGrath when he implicated 
Mr Thomas in the Moran and Barbaro murders, it seems that there are relevant facts 
unknown to the Commission about this apparent conflict,

20.50 It is highly unlikely that each of the very experienced legal practitioners mentioned 
above - Mr Coghian QG, Mr Tinney and Ms Anscombe ~ failed to identify the possible 
conflict or, that they did identify it, but did nothing,

20.51 Mr Horgan SC may have raised this specific conflict with Ms Gobbo but, seemingly, 
took no further steps,

20.52 This all Indicates that there are facts that the Commission does not have about this 
potential confliet which explain why Ms Gobbo was able to act for Mr Thomas for certain 
aspects of his proceeding. It underscores the key proposition that this conflict was not a 
matter for which Com. Bateson had any responsibility. It was an issue for Ms Gobbo 
and other legal practitioners in the proceeding and, seemingly, Ms Gobbo and those 
practitioners managed it.

20.53 In summaiy, it can be seen that;

(a) Com. Bateson is a police officer who had not, unsurprisingly, been trained to 
police legal practitioner's conflicts of interest;

(b) Com. Bateson did not have the knowledge or experience that legal practitioners 
have to Identify and respond to such conflicts;

(c) Mr Thomas knew that Ms Gobbo had acted for Mr McGrath and there is no 
evidence that he objected - indeed, it was one of his stated reasons for retaining 
her;

Exhibit RC1096 - DPP response So the Commission’s iriqoirtesS November 201S (RCMPI.0104.00G1.3001 at_00024: 
_0042;_0049i
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(d) Mr Thomas’ legai team, including his senior counsel, knew that she had acted for 
Mr McGrath at the time he implicated Mr Thomas, and, at least, the solicitor had 
detailed knowledge of the work she did for Mr McGrath;

(e) the DPP knew that she had acted for Mr McGrath at the time he implicated Mr 
Thomas;

(f) two senior prosecutors and an OPP lawyer knew the above;

(g) Ms Gobbo considered the conflict, and, it seems, did not appear at the committal 
hearing; and

(h) Ms Gobbo believed she could appear at the 5 September 2005 bail application 
and no objection was taken by Mr Vaios (who briefed her), Mr Tinney for the 
Crown, Mr Heliotis QC or (later) Justice King;

(i) Ms Gobbo believed that she could appear on the plea, while Mr Faris QC 
believed she could not - the issue was raised and resolved; and

(j) Mr Horgan SC raised conflicts with Ms Gobbo and was apparently satisfied with 
the response.

20.54 Another example of an apparent conflict involved Mr Sean Grant. On 27 Oetober 2003 
at a filing hearing, Mr Grant appeared for Mr Andrews in relation to the Moran and 
Barbaro murders.^®’ At a subsequent mention, Mr Grant appeared not for Mr Andrews, 
but for Carl and George Williams.®®^ Despite the known fact that Mr Andrews had 
implicated Carl Williams, there is no evidence that anyone raised the possible conflict. It 
is not suggested by Counsel Assisting, nor could it be, that Com. Bateson should have 
intervened regarding Mr Granfs possible conflict.

20.55 When consideration is given to all of the evidence, which has been glossed over by 
Counsel Assisting, the irrational submission that it is Com. Bateson’s fault for not 
preventing Ms Gobbo from acting for Mr Thomas is even clearer.

The second potential conflict

20.58 The second potential conflict is that Ms Gobbo might have been a witness in the 
proceeding against Carl Williams and Mr Thomas. That was not a conflict because 
there was no real prospect that Ms Gobbo would be a witness. This matter is addressed 
in detail below in response to paragraph [469] of Counsel Assisting’s submissions.

Third potential conflict

20.57 Counsel Assisting appear to submit that Ms Gobbo had a conflict because she was 
providing information to Victoria Police about Mr Thomas while representing him,

20.58 Again, Counsel Assisting’s lack of precision obscures the issues. Ms Gobbo was not 
“informing’ on Mr Thomas, in the sense that Victoria Police was not obtaining 
information from her about Mr Thoma.? to be utilised in its investigations. Ms Gobbo 
gave her handlers very little information about Mr Thomas, and almost none of it was 
disseminated to investigators.

20.59 Ms Gobbo should not have been speaking to the SDU about Mr Thomas while 
simultaneously acting for him. Ms Gobbo should have ceased acting for Mr Thomas.

3’' Exhibit RC0269 - Supplementary Statement of Commander Statement of Stuart Bateson dated 17 November 2019 at [10] 
fyPL.0014.0027.0020 at .0021).

332 Exhibit RC0269 - Suppiementary Statement Of Commander Statement of Stuart Bateson dated 17 November 2019 at [18] 
(VPL.0014,Q027.0020 at .0025).
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That is exactly what the SDU, including at Mr O’Brien’s direction, told her to do. Ms 
Gobbo did not listen.

20.60 However, none of that was known to Com. Bateson, Com, Bateson did not know that 
Ms Gobbo was speaking to the SDU about Mr Thomas. Consequently, that fact cannot 
have informed his thinking.

Proposed finding at [469]

20.61 As noted earlier, at [469], Counsel Assisting submit that Com. Bateson knew that it was 
inappropriate, if not unethical, for Ms Gobbo to continue representing Mr Thomas in 
circumstances where it was reasonable to suppose that she might at some stage be 
required to testify about her part in Mr Thomas’ alibi, namely her phone calls with Mr 
Thomas on the morning that Jason Moran and Pasquale Barbaro were murdered.

20.62 This proposed finding is further indicative of the over eagerness to criticise Com, 
Bateson.

20.63 First, Counsel Assisting have ignored the key piece of evidence. The evidence is that 
Ms Gobbo told both Mr Vaios, and Mr Lovitt QG, in writing, that she was part of Mr 
Thomas’ alibi for the murders,®^® They knew. Again, Counsel Assisting did not ask 
either of them about this matter and why they considered that she could still act for Mr 
Thomas. If they had been asked then they would have likely said in evidence that she 
was never going to be a witness because the telephone calls were not a material fact 
and were never going to involve oral evidence.

20.64 We expect that others involved in the proceeding, and possibly the Court, also knew 
because it appears from Ms Gobbo’s memorandum that the telephone records were 
part of the brief of evidence or they were produced subsequently.®®'  Time has not 
permitted us to look into this issue in more detail,

*

20.65 Second, the underlying premise to the submission at [469] is contrary to the evidence. 
Com. Bateson explained that the telephone call was not seen as a ‘material fact’ at that 
stage, as it was ‘pretty straightforward’.®®® Victoria Police did not believe that Garl 
Williams or Mr Thomas had been present at the time of the murders. They were not 
concerned with proving their whereabouts. Consistently, the telephone call was also not 
relied on by Mr Thomas’ counsel at the committal hearing. There was never any real 
prospect that Ms Gobbo would be called as a witness.

20.66 Accordingly, there Is no basis in the evidence to submit that Ms Gobbo might have been 
called as a witness to give evidence about the telephone call,

20.67 Third, the memorandum of February 2005 informed Mr Vaios and Mr Lovitt QC about 
the telephone call.®®®

20.68 This is significant. It is also significant that it is not mentioned in Counsel Assisting’s 
submissions. It plainly should have been given the allegation that they make at [469] 
that Ms Gobbo and Com. Bateson knew that it was inappropriate or unethical for Ms 
Gobbo to act for Mr Thomas in circumstances where she may be called to give 
evidence about the telephone call.

Sxhibir RC1163 - Memorandum from Vates Black (Nicola Gohto) to Colin Lovitt QC dated Friday 18 February 2005, 8 
(MIN.5000.0002,4504 at .4511)..

334 Exhibit fiC1163 - Memorandum from Vaios Black (Nicola Gobbol to Colin Lovitt QC dated Friday 18 February 2005. 7 
(MiN.5000.0002.4S04 at .4508, .4510).

3® 79537.9.-10, 15-16, 40-43.
336 Exhibit RC1163 - Memorandum from Vaios Black (Nicola Gobbo) to Colin Lovitt QC dated Friday 18 February 2005 

{MIN.5000.0002.4504at.4511),
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20.69 Again, Counsei Assisting did not ask Mr Vaios or Mr Lovitt QC about their knowledge of 
the telephone cal! or why they considered that she was still able to act for Mr Thomas.

20.70 Finaliy, it was not put to Com. Bateson, during his cross-examination over many days, 
that:

(a) it was inappropriate or unethical for Ms Gobbo to continue to act for Mr Thomas 
when she might be called as a witness: or

(b) that he knew it was inappropriate or unethical.

20.71 On the contrary, Counsel Assisting said to Mr Bateson ‘I’m not being critical’.^®' Com. 
Bateson was then confronted with Counsel Assisting’s closing submissions which, 
without explanation, now criticise him.

20.72 It is not open to the Commissioner to make the finding at [469].

Proposed finding at {772]

20.73 At [772], Counsel Assisting submit that it is open to find that if Ms Gobbo’s involvement 
in the representation of certain people had not been to Victoria Police’s advantage, 
Victoria Police would have taken steps to prevent it from occurring.

20.74 Counsel Assisting have not explained why it was for Victoria Police to intervene in this 
issue. Nor have they explained why Victoria Police would consider this to be its role 
when the OPP had carnage of the proceedings in which Ms Gobbo had potential 
conflicts.

20.75 The evidence before the Commission is that the Senior Crown Prosecutor, Mr Horgan 
SC, who was prosecuting the proceedings in which Ms Gobbo had her potential 
conflicts was dealing with the issue. Mr Horgan SC addressed conflicts with her.

20.76 In circumstances where;

(a) the OPP had carriage of the prosecutions;

(b) a member of senior counsel, Mr Horgan SC, was appearing in those 
prosecutions;

(c) Mr Horgan SC had resolved the terms on which Mr McGrath would plead guilty 
and assist police with Ms Gobbo and then he appeared many times opposed to 
Ms Gobbo when she started acting for Mr Thomas and he went on to resolve the 
terms on which Mr Thomas would plead guilty and assist police with Ms Gobbo;

(d) Mr Horgan SC directly raised conflicts with Ms Gobbo;

(e) others at the OPP knew the matters in sub-paragraph (c) above;

(f) Mr Thomas knew that Ms Gobbo had acted for Mr McGrath when he impiicated 
Mr Thomas;

(g) Ms Gobbo’s leader (a member of senior counsel) knew that Ms Gobbo had acted 
for Mr McGrath when he pleaded guilty and became a Crown witness against Mr 
Thomas;

(h) Ms Gobbo’s instructing solicitor knew the matters in sub-paragraph (g) and, 
according to Ms Gobbo, she specifically told him that she had negotiated with the 
OPP and advised Mr McGrath about his statements: and

337 T9537.9.
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(!) there is no evidence that Mr McGrath raised any concern about Ms Gobbo acting 
for Mr Thomas (which is not surprising given that they were ail part of the same 
crew),

there is no basis whatsoever for Counsei Assisting placing responsibility on members of 
Victoria Police for not trying to prevent Ms Gobbo from acting for Mr Thomas.

20.77 Nor is there any evidence from which it can be properly inferred that members of 
Victoria Police did not try to prevent Ms Gobbo from acting because it was to Victoria 
Police’s advantage to have her act. Mr Bateson’s evidence was that he could not have 
cared less if it was not Ms Gobbo who acted for Mr Thomas.^®® Com. Bateson not 
raising the possible conflict is consistent with him also not raising the fact that Mr Grant 
appeared for both Mr Andrews and Cari Williams on different occasions in the same 
matter when they had conflicting interests. Counsel Assisting do not say that there was 
any advantage to Victoria Police in Mr Grant so acting.

20.78 The submission that members of Victoria Police did not prevent Ms Gobbo from acting 
because it was to Victoria Police’s advantage for her to act is nothing more than cynical 
speculation that is of no assistance to the Commission.

20.79 In circumstance where there is no evidence that Mr McGrath compiained about Ms 
Gobbo acting for Mr Thomas and where Mr McGrath, Mr Thomas and Ms Gobbo had all 
been part of the same crew, Mr McGrath may not have cared less that Ms Gobbo was 
acting for Mr Thomas after she had negotiated him a very good outcome -10 years for 
4 execution murders. Ail that he had to do was give his evidence in order to get his 
discount. It is not clear why it would have mattered to Mr McGrath whether his credit 
was attacked and Mr Thomas was not convicted. He would still get his discount.

Proposed finding at [898]

20.80 It is clear on the evidence set out above - much of which has been ignored or glossed 
over by Counsel Assisting - that the finding in paragraph [898] is not open.

20.81 First, it assumes that Ms Gobbo was conflicted out of acting for Mr Thomas altogether. 
That is not accepted for the reasons set out above.

20.82 Second, the lawyers prosecuting already knew each of the matters in 898.1 to 898.3 
(that Ms Gobbo was acting for Mr Thomas when she had previously acted for Mr 
McGrath and the Court’s concern about Solicitor 2) and there is evidence that Mr 
Horgan SC raised conflicts with Ms Gobbo.

20.83 Third, there is no evidence that Com. Bateson was ‘well aware of the impropriety of Ms 
Gobbo acting for Mr Thomas due to her previous representation of Mr McGrath’.

20.84 His evidence was that:

(a) he didn’t care who was representing who;®®

(b) there was a small cadre of barrister who represented individuals involved in 
organised crime;®®

(c) one barrister was the same as the next in organised crime cases:®'*̂

(d) potential conflicts of interest were pretty cornmon and well known at the time;®®®

T340Q.39-2301.05; T3401.30-3402-08.
3»T3364.30-31.

13365.9-11.
T3365.12-13,
T3399.17.
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(e) he did not think, as a Detective Sergeant, that conflicts of interest were something 
for him to resolve;3‘3*

(f) Ms Gobbo’s potential conflicts were known to “very senior people in the legal 
world" ;34'' and

(g) Ms Gobbo’s potential conflicts of interest were for the courts, the DPP and the 
legal fraternity.^'®*

20.85 Com. Bateson also made the frank concession that he found the conflict of interest 
issue a “confusing one" and said that his knowledge about it was quite limited during the 
relevant period and that he relied on others, including the OPP and its officers, to 
identify and address such issues.®'®*

Proposed finding at [1008] and [1020]

20.86 These paragraphs of Counsel Assisting’s submissions seem to be directed to a different 
conflict, namely the alleged conflict between Ms Gobbo acting for Mr Thomas and being 
a registered human source at Victoria Police at the same time.

20.87 At paragraph [1020], Counsel Assisting submit that if Com. Bateson had acted 
appropriately, Ms Gobbo would not have been in a position of conflict in relation to Mr 
Thomas.

20.88 It is self-evident that Com. Bateson would never have told the Victorian Bar Ethics 
Committee - or indeed anyone else - that Ms Gobbo was a registered human source.

20.89 Com. Bateson was not authorised to do that and it would have been a breach of policy 
to do so. The situation that arose following Carl Williams’ letter calling Ms Gobbo a ‘dog’ 
is a neat example of the complexities of Ms Gobbo’s use as a human source and the 
inadequacy of Victoria Police’s systems to respond to those complexities. It is not the 
case that there were individuals failing within an otherwise appropriate and effective 
system. The reality is that the systems were deficient, and individuals were not 
equipped to manage the issues that arose.

20.90 Paragraph [1020] of Counsel Assisting’s submissions contains comment that Mr
Williams’ concerns about Ms Gobbo’s conflict was ‘another point at which they [Mr
O’Brien and Mr Bateson] should have reflected on their obligations to the criminal 
justice system’.®'*''  Counsel Assisting do not specify what it is that they ought to have 
done at this point, asserting only that they should have ‘acted appropriately’. In
circumstances where Counsel Assisting conclude that the evidence supports the
making of Relevance serious findings against both men. the vague comment ‘acted
appropriately’ is entirely unsatisfactory. Where a matter is put against a person then 
procedural fairness requires that it be put with sufficient specificity to enable the person 
to meet the allegation. The matter put against Mr Bateson at [1020] should be 
disregarded.

T3399.35-36; T3400.27-32.
3«T3416.32-34.

T3399.44-46.
3^6 T9576.23-29.

Counsel Assisting Submissions at p 221 [1020], Vol 2.
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21 The sixth false premise: Com. Bateson misled Mr 
Thomas as to Ms Gobbo’s honesty

21.1 Counse! Assisting submit that Com. Bateson, in the course of discussions with Mr 
Thomas in March 2006. misled Mr Thomas by failing to tell him that Ms Gobbo was a 
human source, failing to discourage him from retaining Ms Gobbo and telling him that 
Ms Gobbo was honest when Com. Bateson knew that Ms Gobbo’s conduct was 
incompatible with honesty.

21.2 In February 2006, Ms Gobbo told Com. Bateson that Mr Thomas was considering 
cooperating with Victoria Police.

21.3 On three occasions in the following weeks, Com. Bateson, in the company of DAI 
O’Brien met with Mr Thomas in prison. The substance of those discussions is set out in 
the submissions of Mr O’Brien. Com. Bateson adopts those submissions.

21.4 For present purposes, there are three critical facts;

(a) the discussions with Mr Thomas occurred at Mr Thomas’ request;

(b) Ms Gobbo was not being tasked at alt in connection with Mr Thomas; and

(c) Corn. Bateson did not know that Ms Gobbo was talking to the SOU about Mr 
Thomas.

The proposed findings at [SS4] and [887]

21.5 The proposed findings in paragraphs [864] and (887] can be dealt with together. They 
proceed on the basis of a common false premise. When the falsity of the premise is 
exposed, the basis for the finding falls away.

21.6 First, the basis for the submissions in paragraphs [864] and [887] is that Com. Bateson 
knew, or ought to have known, that Ms Gobbo was not honest at relevant times. That 
premise fails away because there was nothing in Com. Bateson’s interactions with Ms 
Gobbo as at either 15 March 2006 {paragraph [864]) or 23 March 2006 (paragraph 
(887]) that could reasonably be said to have made it “eteaf’ to Com. Bateson that Ms 
Gobbo’s actions “necessarily excluded her from being honesri.

21.7 That is so because:

(a) to Mr Bateson’s knowledge at the time, there was nothing improper about Ms 
Gobbo’s conduct in connection with Mr McGrath, and no reason for Mr Bateson to 
have formed the view that her conduct was dishonest;

(b) Mr Bateson as a matter of fact held the view, at the time, that Ms Gobbo had 
acted in Mr McGrath's best interests, and in an honest fashion;^®

(c) Mr Bateson as a matter of fact held the view, at the time, that Ms Gobbo acted 
honestiy when representing Mr McGrath and Mr Thomas;^"^®

(d) Mr Bateson did not know that Ms Gobbo was providing information to the SDU 
about people that she was acting for:

(e) at its highest, Mr Bateson knew that Ms Gobbo told him about Solicitor 2’s 
criminal conduct in relation to Tony Mokbe! and that she had, at various times, 
represented them in unrelated proceedings; and

T8563.43-44.
mst9775,12-16.
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(f) Mr Bateson did not know that Ms Gobbo was talking to the SDU about Mr 
Thomas.

21.8 Second, Mr Bateson said, quite sensibly, that he did not believe that the fact of being a 
registered human source was incompatible with a person being honest.3“

21.9 Third. Com. Bateson did not know, and could not have known, as at 15 March 2006 or 
23 March 2006 that Ms Gobbo would put herself in a position of conflict by accepting 
instructions to act on behalf of individuals about whom she was providing information to 
the SDU.

21.10 As such, there is no basis at all to conclude that, at either 15 March 2006 or 23 March 
2006, Com. Bateson:

(a) had any reason to form the view that, by reason of Ms Gobbo’s role as a human 
source, she was dishonest; and

(b) had knowledge of matters that would have “necessarily excluded her from being 
honest'.

21.11 That is sufficient reason not to make the proposed findings in paragraphs [864] and 
[887].

21.12 In relation to paragraph [864] specifically, the extract of the discussion of 15 March 
2006 is incomplete and does not fairly represent what happened.

21.13 Mr O’Brien and Com. Bateson attended on Mr Thomas at his request. This was the first 
discussion of substance between them about his potential cooperation. Com. Bateson 
and Mr O’Brien explained to Mr Thomas the process of cooperation. Then the following 
exchange occurred:

Mr Thomas: Do I keep the solicitors?

Mr Bateson: Hey?

Mr Thomas: Do I keep the solicitors?

Mr Bateson: Well look Tm not sure, it’s up to you.

Mr Thomas: Jim’s [Vaios], I’ve got heaps of confidence in Jim. Nicola’s good 
but she has to give something, I can’t, you know what I mean?

Mr Bateson: I personally think that you’re better off with independent urn legal 
representation.

Mr Thomas: That’s what I mean.

Mr Bateson: That’s what I personally think. Now I can’t tell you to change 
solicitors, urn, or anything because as far as I know they’re both 
very good. But what I’m saying is that they’re involved with a lot 
of other people,

21.14 Later in the discussion, the following exchange took place about Mr Vaios:

Mr Bateson: You make the assessment yourself [Thomas].

Mr Thomas: Jim’s good.

=>50 T9776.43-45.
Exhibit RC0772 - Taped conversation between Bateson, O'Brien and Mr Thomas at

Pll
Prison, 15 March 2006, 11

(VPL.0005.0062.0176 at .0186).
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Mr Bateson: Jim is good. Jim’s a good soSieifor.

Mr Thomas: Jim 's fait: Jim's been telling me.

Mr Bateson: i’ll tell you one thing -1 truly believe Jim's a good solicitor, I believe 
he 's an honest solicitor.

Mr Thomas: Yeah, he is.

Mr Bateson: But you are putting him between a rock and a hard place. You are 
putting him where he’s in a potential confiiet of interest. That’s 
something for you and him to work out.

21.15 There was no other discussion about Mr Thomas' legai representation in the course of 
the meeting.

21.16 As a matter of common sense, if Com. Bateson wanted Mr Thomas to continue to be 
represented by Ms Gobbo because it would benefit Victoria Police then it would be 
counterproductive to tell Mr Thomas that he would be better off replacing Ms Gobbo 
because she was involved with a lot of other people. There was no need for Com. 
Bateson to say that and he would not have said it if he did not want Mr Thoma.s to 
replace Ms Gobbo.

21.17 At this time:

(a) Com. Bateson had no reason to believe that Ms Gobbo would not represent Mr 
Thomas to the best of her ability (and Com. Bateson positively said that he 
believed she would after the outcome she achieved for Mr McGrath which was 
plainly in his best interests): and

(b) Com, Bateson did not know, or have any reason to believe, that Ms Gobbo was 
speaking about Mr Thomas to the SDU.

21.18 It is not the case that Com. Bateson knew that Ms Gobbo was informing on Mr Thomas 
and was thereby conflicted,

21.19 Com. Bateson knew only that Ms Gobbo had acted for Mr McGrath (a matter that Mr 
Thomas also knew) and that, as a human source, her identity was not to be diselosed in 
order to protect her from harm, in the same way that Victoria Police has always 
protected the identity of its human sources.

21.20 in relation to paragraph [887], there are aiso further evidentiary reasons why the 
findings in that paragraph should not be made.

21.21 The proposed finding in paragraph [887.2] rests on the evidence in paragraph [886] 
(point 2) of Counsei Assisting's submission. That evidence was given by Com. Bateson 
about an answer he gave to a part.ieuiar question asked by Mr Thomas on a different 
day entirely - 22 June 2006.

21.22 The manner in which Counsei Assisting have extracted the evidence at paragraph [886] 
is misleading. It gives the impression that this was the explanation offered by Com. 
Bateson for the exchange with Mr Thomas extracted at paragraph [885], It was not.

21.23 Finally, contrary to what is put at paragraph [887.3], Com. Bateson's unshakeable 
evidence was that he believed that Ms Gobbo would give Mr Thomas good adviee.^’®^ 
For the reasons given above, there was no reason for Com, Bateson to have formed a 
contrary view.

352 T9777.21-23.
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21,24 Mr Thomas admitted before this Commission that he was involved in the murder of
Jason Moran.®®3 Despite knowing he was involved, had be pleaded not guilty and got 
convicted on the evidence of, inter alia, at least two of his crew, he would have spent far 
longer in prison than the disGounted sentence that Ms Gobbo achieved tor him with a 
guilty piea and assistance.

22 The seventh faise premise: Com. Bateson did not task 
Ms Gobbo in connection with Mr Thomas

22.1 The seventh false premise is that Com, Bateson was involved in tasking Ms Gobbo in 
connection with Mr Thomas. This allegation arises from events on 21 March 2006 and 
19-20 April 2006.

21 March 2006

22.2 On 19 February 2006, Com. Bateson received a telephone call from Ms Gobbo 
indicating that Mr Thomas may wish to cooperate with police in reiation to his 
charges.^ This was not the fimt time that Mr Thomas had expressed such interest. As 
set out earlier, Mr Thomas expressed the same interest back in July 2004, well before 
Ms Gobbo acted for him.

22.3 That afternoon, (then) DS Bateson and DSC Hatt met with Ms Gobbo and her 
instructing solioitor, Mr Vaios, to discuss Mr Thomas’ renewed interest in co-operating. 
Afterwards, DS Bateson briefed DI Ryan about the meeting.^^®

22.4 The following day, 20 February 2006, Di Ryan met with DAI O’Brien and DS Bateson to 
discuss resourcing in reiation to Mr Thomas.^® Later that day, Di Ryan, DS Bateson 
and DSC Kerley met with Mr Horgan Mr Ryan’s diary records that they discussed 
“options re [Mr Thomas]” and that they would “proceed on Wednesday at this stage”.3®

22.5 On 22 February 2006, DS Bateson and DAI O’Brien met with Mr Thomas.

22.6 On 15 March 2006, DS Bateson and DAI O'Brien met with Mr Thomas again. In the 
course of the discussion, Mr Thomas said that he wanted to cooperate, but that he was 
having difficulty explaining his decision and the consequences to his wife. The following 
exchange then took place:

Mr Thomas: Got to sort out *

Mr O'Brien: All right. Well do you want us to speak to her or not?

Mr Thomas: Can you talk to her for me?

Mr Bateson: ! can talk to her.

Mr Thomas: All you do is ring her up and say I’ve told you to come and see 
her.

Mr Bateson: Yeah.

Mr Thomas: Say look I want to say the truth, just lay It out.

113635,38-41 (Thomas),
Exhibit aC0310B - Statement of Gavan Ryan dated 13 June 2009 af [51] (VPL0014,0039.00Q1 at ,0009), 
Exhibit RC0312 - Diary of Gavan Ryan dated 19 February 2006 {VPL.0005.0120.0020 at .0022).

“^Exhibit RG0312 - Diary of Gavan Ryan dated 19 Fobruaty 2006 eVPL.OQ05.0120.0020 at ,0022).
^'Exhibit ReQ312 - Diary of Gavan Ryan dated 20 February 2006, 3, (yPL.0005.0120.0107 af .0109).

Exhibit RC0312 - Diary of Gavan Ryan dated 20 February 2006, 3, {VPL,0Q05.0120,Q107 at .0109).
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Mr Bateson: The truth is that you’re going to be involving yourself in a whole lot 
more than what you’ve been charged with, right?

Mr Thomas: I’m gunna tell youse mate.

Mr Bateson: Yeah.

Mr Thomas: Whatever 1 know, I’ll just tell it straight, whatever you know, 1 Just, 
fuck I’m over it.

Mr Bateson: All right well TH go see her, no worries.^^^

22,7 The reason Mr Thomas wanted Com. Bateson to speak "^was that she was not
comfortable talking to him in a box visit.^®'’

22.8
Mr Thomas' Personal P

Com. Bateson did as Mr Thomas had asked and he spoke to the next
day.®®''

22.9 On 21 March 2006, Com. Bateson then met
and discussed|m^|H^^|H|||^H Immediately following that meeting, Com.
Bateson again spoke to She said that Mr Thomas would maintain his
innocence - the discussion was, therefore, a short one and did not touch on^^^^^|

Mrs Thomas.

22.10 Later that day, Com. Bateson received a telephone call from Ms Gobbo, who said that 
she had been contacted by personal partner following day. It is
reasonable to infer that”'”*™'  '^'’““"’‘contacted Ms Gobbo -“'Tn®™® 's legal
representative - following the meeting with Com. Bateson that morning.

22.11 Com. Bateson told Ms Gobbo what had happened at that morning’s meeting with^H 
Mrinomas perB.^(^g|.g nothiug Improper about that. Mr Thomas had instructed Ms Goboo
that he wanted to plead guilty and assist police. Mr Thomas had told Com. Bateson that 
he wanted to plead guilty and assist police. Mr Thomas expressed concern about “'Tnomas'personal partner 

^^|and his inability to tell her his decision and asked Com. Bateson to do it for him.
Com. Bateson was doing just that.

22.12 After “'Tionas ''®'®°"®"’seemingly called Ms Gobbo, they met up. Ms Gobbo’s account of the 
meeting was that personalp^^^ many questions for Ms Gobbo about “'Tnon»s

likely decision to plead guilty and make statements. personal

me^itlWS Bateson but was not happy about the lack of detail in relation to^^^^^H

22.13 The following day, Com. Bateson received a telephone call from"'^^'"’™^ '’''^"’"^saying 
that Mr Thomas wished to plead guilty and would “tell alT.

22.14 Com. Bateson then met with Mr Thomas again on 23 March 2006. In the course of that 
discussion, Mr Thomas confirmed that he wanted to assist police.®®®

22.15 The oniv evidence that Counsel Assisting point to as indicating that Ms Gobbo’s contact 
Mr Thomas' Personal Pi

with was a “tasking" is that Com. Bateson referred to her in his diary as
“3838”. If that was the only evidence it would be insufficient. When the evidence as a

Exhibit RC0772 - Taped conversation between Bateson, O'Brien and Mr Thomas on 15 March 2006 at 
March 2006, 23 (VPL.0005.0062.0176 at .0198).

Exhibit RC0772 - Taped conversation between Bateson, O’Brien and Mr Thomas on 15 March 2006 atl 
March 2006, 23 (VPL.0005.0062.0176 at .0198).

Prison, 15

Prison, 15

3” Exhibit RC0272 Commander Stuart Bateson diary, 16 March 2006, 99-100 (VPL.0005.0058.0233 at .0331-.0332).
362 Exhibit RC0281 - ICR3838 (023), 23 March 2005 (VPL.2000.0003.1776 at .1790).
363 Exhibit RC0476 - Transcript of meeting between Thomas, James (Jim) O’Brien and Stuart Bateson, 23 March 2006, 76-79,

VPL.0005.0062.0609 at .0684-.0687.
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whole is considered, it is clear that Ms Gobbo speaking '’®^°"’"’®was not a 
tasking:

(a) Com. Bateson did not have a consistent approach to the use of “Ms Gobbo" and 
“3838";

(b) Com. Bateson had, not long before, met with Ms Gobbo to discuss her 
unhappiness about Mr Andrews’ statement at the request of the SDU during 
which he referred to her as “3838”;

(c) Com. Bateson understood his clear instructions not to deal with Ms Gobbo as a 
human source, unless expressly instructed to and he knew that he was not 
authorised to task her;

(d) the ICRs record taskings, and there is no record of any tasking in connection with 
Mr Thomas' Personal Pa

(e) it was Ms Gobbo who contacted Com. Bateson about her call from PBreonaiP_ 
Com. Bateson did not make contact with Ms Gobbo;

(f) Mr Thomas had instructed Ms Gobbo that he wanted to assist;

(g) Mr Thomas had told Com. Bateson that he wanted to assist;

(h) Com. Bateson only spoke to“'^°™’ '’^'^‘’'“"’'because Mr Thomas asked him to do 
so; and

(i) there is no evidence at all that Com. Bateson asked Ms Gobbo to do or say 
anything

_ . -  ,, . . , , . . . I . t . ■ . OK ■ ■ ... Mr Thomas’Personal Partner22.16 Further, there is no evidence before the Commission about what Ms Gobbo said to
^As far as we know, those assisting the Commission did not request a 

statement from her. They did not call her to give evidence.

22.17 Ms Gobbo had no real recollection of this event and confused this discussion with later
events connected to charges R’was facing.3®'*  Further, in the course of her
cross-examination by Counsel Assisting, it was put to Ms Gobbo that she had “heard 
from Mr Bateson that there could be a spanner in the works and might
not be prepared to go along and you communicated with her and smoothed things over 
and got things back on track’. Ms Gobbo answered “yeah, probably”. She had no actual 
recollection of the event. Further, this is not evidence of a tasking. Ms Gobbo’s client, 
Mr Thomas, wanted to plead guilty and assist police and id not like that 
decision. There is nothing wrong with Ms Gobbo speaking about
what her client wanted to do.

22.18 Importantly, the premise of Counsel Assisting’s question was wrong. Mr Thomas had 
asked Com. Bateson to speak ’’’’about his decision. Com. Bateson then 
relayed to Ms Gobbo - as Mr Thomas’ lawyer and only after Ms Gobbo had contacted 
him - the content of his discussion with pereonaiPf jg evidence at all that 
Com. Bateson asked Ms Gobbo to do anything. It was for Ms Gobbo to decide how best 
to represent her client’s interests.

22.19 The overwhelming weight of evidence is that this event was not Ms Gobbo being 
“tasked” to assist the Purana Taskforce.

19 and 20 April 2006

3“ T13366.8-46 (Gobbo).
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22.20 The events of 19 and 20 Aprii 2006 (the provision of transcripts to Ms Gobbo) are 
considered in detai! in the submissions of Gavan Ryan. Com. Bateson adopts those 
submissions.

22.21 These events are a faise issue, inadvertentiy created by counsel for Ms Gobbo, whieh is 
explained in Mr Ryan's submissions.

22.22 For present purposes, it suffices to recaii that:

(a) in March and April 2006, DAi O’Brien and DS Bateson met with Mr Thomas on 
three occasions;

(b) these meetings were at the request of Mr Thomas, who had communicated 
through his lawyer, Ms Gobbo, his interest in assisting police in relation to his 
charges;

(c) Victoria Police had not tasked Ms Gobbo in connection with Mr Thomas;

(d) DAI O’Brien, DI Ryan and DS Bateson decided that Victoria Police would not 
further approach Mr Thomas about assisting police;^®®

(e) this decision had been communicated to the and Com. Bateson had told 
the OPP “we don’t need him, Set’s push sheadf -^^''

(f) that decision was made in part because Mr Thomas’ assistance was not needed 
and in part because Mr O'Brien and Mr Bateson believed that Mr Thomas was not 
being honest with them in their discussions with him:

(g) on 19 April 2006, Com. Bateson, Mr Ryan and Mr O'Brien had a meeting to 
discuss Mr Thomas’ matter genersliy and it Vt/as decided that the transcripts of the 
information that Mr Thomas had already provided to police would be given to his 
lawyer, Ms Gobbo;

(h) Com. Bateson recalled the meeting, and gave clear evidence that the transcripts 
were being given to Ms Gobbo as Mr Thomas’ lawyer for the purpose explained 
in Mr Ryan’s submissions;

(i) Com. Bateson initially objected, because he v/as no longer interested in a plea 
and assistance and preferred to see Mr Thomas go to trial;

(j) Mr Ryan’s evidence was that Ms Gobbo was not being given the transcripts in her 
capacity as a human source;®®®

(k) Mr O’Brien had no recollection of the meeting, or of any tasking of Ms Gobbo;®®®

(!) on the evening of 19 April 2006, Ms Gobbo mentioned reviewing the transcripts to 
her handlers - an event that cannot be coincidence and suggests that one of the 
investigators had told her that she was to be given the transcripts should Mr 
Thomas decide to plead guilty and assist;

(m) Sandy White, who was present when the transcripts were given to Ms Gobbo, 
had no memory of Ms Gobbo being tasked in connection with the transcripts;®''®

Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [87] {VPL.0014.0027.0001 at .0014 ).
TS780,28-31.
T9780.28-31: Exhibit 300269 - Statement of Commander Stuart Bateson dated 7 May 2019 at t91] (VPL.0014.0Q27.0001 at 

.0015).
T4532.36-39 (Ryan).
T5659.13 (O'Brien).
T4773.1-2 (White).

3437-8960-2065y196

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0593

(n) Peter Smith and Mr Green were present when the transcripts were given to Ms 
Gobbo, but were not cross-examined about the matter;

(o) the transcript of the meeting in which the transcripts were given to Ms Gobbo 
does not record or indicate that Ms Gobbo was being tasked;

(p) there is evidence suggesting that Ms Gobbo was given the transcripts (as 
opposed to only being shown them), which would be consistent with Com. 
Bateson’s evidence that they were being provided to Ms Gobbo as Mr Thomas’ 
lawyer;

(q) Ms Gobbo’s evidence, under cross-examination by Counsel Assisting, was that 
she had some recollection of reading the transcripts but no memory of;

(r) reading them in her informer capacity;"'’ and

(s) reading them, in her informer capacity, as part of a tasking to use the content to 
then encourage Mr Thomas to make admissions, plead guilty and implicate his 
associates?^®

Proposed finding at [923]

22.23 in light of the above, and the submissions of Mr Ryan, the proposed finding at 
paragraph [923] is to be rejected. The transcripts were provided to Ms Gobbo as Mr 
Thomas’ lawyer, and not as part of a human source tasking, as was initially suggested 
by counsel for Ms Gobbo but which v/as not made good by Ms Gobbo in evidence.

22.24 In relation to the matters in paragraph [923] specifically:

(a) the reference to ‘3838’ is explained in Mr Ryan’s submissions, it is not indicative 
of Ms Gobbo’s use as a source:®^’^

(b) providing the transcripts to Ms Gobbo through her handlers is explained in Mr 
Ryan’s submissions. It was because Mr O’Brien was off to see the SDU about 
another matter;

(c) Com. Bateson said that he was not sure if Mr Vaios was still representing Mr 
Thomas"''^'^ and Ms Gobbo was approached because it was Ms Gobbo that was 
making contact with Victoria Police on Mr Thomas' behalf. She was their contact 
which is precisely the reason why the transcripts were being given to her;®'"®

(d) Mr Thomas had, in fact, toid Com. Bateson that Mr Vaios said that he could not 
act because he had a conflict;®®®

(e) there is evidence that Ms Gobbo was given (rather than only shown) the 
transcripts;®®® and

(f) Mr Vaios was not asked whether he got the transcripts from Ms Gobbo or 
whether he was told about them. He may have had them or known about them 
but we do not know because he was not asked by Counsei Assisting.

T13.368.10-46 (Gobbo).
Ibid.
19730,36-37.
T9738.9-10.

5'-T9736.9-11.
Exhibit RC0478 - Transcript of meeting between Thomas, James (Jim) O'Brien and Stuart Bateson, 23 March 2006, 83, 

VPL.0005.0062.0608 at .0691.
This is set out in Mr Ryan's submissions.
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22.25 The proposed finding in paragraph [923] is not open on the evidence. Nor is the finding 
at [1039],

Proposed finding at [935]

22.26 Relatedly, at paragraph [935], Counsei Assisting submit that, it is open to the 
Commissioner to reject Mr Bateson’s evidence that he referred to Ms Gobbo by her 
human source number on a number of occasions by mistake.

22.27 Whiie not inducted in the proposed finding in paragraph [935], Counsei Assisting 
repeatedly assert that Com. Bateson used the term ‘3838’ for the purpose of avoiding 
his disciosure obligations (see [871], [876]).

22.28 The aiiegations are not supported by the evidence. They are also nonsensical for the 
reasons below,

22.29 The springboard for Counsei Assisting’s submission is the assertion, in paragraph [871], 
that Com. Bateson “was involved in concealing from the defence diary entries which 
indicated Ms Gobbo’s involvement in Mr McGrath’s representation and statement 
process”.

22.30 For the reasons developed in detail eartier, the documentary evidence before the 
Commission unequivoeaity shows that Com. Bateson did no such thing.

22.31 Counsel Assisting identified the following occasions on whieh Com. Bateson referred to 
Ms Gobbo as “3838" when he ought property to have referred to her by name;

(a) 21 March 2006;

(b) 19 April 2006; and

(c) 20 April 2006.

22.32 On 21 March 2006, Com, Bateson spoke to Ms Gobbo by telephone. Ms Gobbo told
him that she had received a telephone call from and would be meeting
her the following morning. Com. Bateson recorded that the call was from ‘3838’.

22.33 Com. Bateson said this was an error. He said:

.. .it was probably Just the conversation !’d had with Jim a few days before, that 
that was in my mind when I was writing my notes quite quickly. But t certainly 
don't oscillate between talking to her as a barrister and a human source. I was 
talking to her as a barrister.^'^^

22.34 There is no reason to doubt that it was a mistake because;

(a) Com. Bateson understood that he was not permitted to have contact with Ms 
Gobbo in her role as a human source, other than as instructed;^^®

(b) it is not suggested that the telephone call Ms Gobbo made to him was made in 
her capacity as a human source (and there is nothing in the ICRs which suggest 
that any such tasking occurred);

(c) Com. Bateson had recently met with Ms Gobbo, at the request of DAI O’Brien, in 
connection with the statement of Mr Andrews and had, properly, referred to her 
as ‘3838’ in his note of that meeting;®®® and

373 79721,18-20.
STS 79722,10-11; 79722.16-19.
380 7972727-31.
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(d) Mr O’Brien had referred to Ms Gobbo as ‘"3838” when he asked Mr Bateson to 
meet with her about Mr Andrews,^®^

22.35 Counsel Assisting assert, at [876], that catling Ms Gobbo ‘3838’ in this entry “meant that 
in any prosecution in which Mr Bateson was oatled upon to produce his 
contemporaneous notes, he could claim that he was not obliged to do so on the basis of 
Pll, or alternatively claim that he was not obliged to identify the person as he/she was 
an informer’’.

22.38 There is no basis for that submission and Counsel Assisting have not sought to support 
it by reference to evidence. It has been made by an overly suspicious mind.

22.37 It is unrealistic that when Ms Gobbo called DS Bateson, without warning, that he quickly 
decided to refer to her as “3838” so that he could later claim Pll over that note.

22.38 If he did not want to disclose his note of the telephone call then it wouid have been far 
easier not to make a note at ail.

22.39 Further, referring to her as “3838” was obviously no guarantee that he would not have 
to disclose the note. If he claimed Pll over the note then in all likelihood he would have 
to explain it to a Court and the Court would decide,

22.40 In addition, the use of a human source number did not determine whether a Pll daim 
could be made.

22.41 Lastly, Com. Bateson had no reason to want to conceal that Ms Gobbo had called him
k. i fc K -fk. MrThorr«s’Pereonai Partnerabout Mr Thomas or

22.42 Critically, Com, Bateson referred to Ms Gobbo by name in connection with Mr Thomas 
many times in his diary ,®® The consequence of him failing to do so on 21 March 2008 
was that, if the diary entries were ever disclosed, he had created a risk of compromise. 
He clearly would not do that deliberately. The reference to ‘3838’ was, self-evidently, 
made without any thought.®®®

22.43 Counsel Assisting did not put the allegation now made to Com. Bateson in cross
examination, He was cross-examined about his diary entry of 21 March 2006, hut it was 
not put to him that he had used the designation ‘3838’ for the reason alleged.

22.44 The absence of procedural fairness is reason enough for the submission in [876] not to 
be made.

22.45 As to the diary entry of 19 April 2006, that has been addressed earlier.

22.46 As to the diary entry of 20 April 2006, Com. Bateson spoke to Ms Gobbo about the 
possibility of Mr Thomas pleading guilty. He recorded in his diary “s/t 3838 re [Mr 
Thomas] possibly pleading guilty and giving evidence”.®®^ In the entry immediately 
preceding this one, Com. Bateson referred to Ms Gobbo by name in connection with the 
proceedings before Justice King.

38’ ibid.
Untende.’'ed - Diary of Stuart Bateson, 21 April 2006 {VPL.0005,0058.0233 at .0346); Untendered -• Diary of Stuart Bateson, 

dated 23 June 2006 {VPL.0005.G058.0233 at .0361); Untendered - Diary of Stuart Bateson, dated 29 June 2006 
(VPL.0005.0058.0233 at .0363); Untendered - Diary of Stuart Bateson, dated 4 July 2008 (yPL.0005.0058.0233 at 
.0365); Untendered - Diary of Stuart Bateson, dated 7 July 2006 (VPL.0005.0058.0233 at ,0366); Untendered - Diary 
of Stuart Bateson, dated 13 July 3006 (VPL.0005.0058.02.33 at .0369); Untendsred - Diary of Stuart Bateson, dated 
15 January 2007 (VPL,0005.0Q68,0404 at .0407); Untendered - Diary of Stuart Bateson, dated 2 October 2007 
(VPL.0005.0058.0404 at .0473); Untendered - Diary of Stuart Bateson, dated 17 October 2007 
fyPL.0005.0058.0404 at .0478),

T9722.4-5.
Untendered - Diary of Stuart Bateson, 21 Aprii 2006, 114 <VPL.0005.0058,0233 at .0346).
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22,47 Com, Bateson explained that he did not refer to Ms Gobbo as ‘3838’ deliberately. He 
said;

/ don'f think I'm willing to accept there's any deep and meaning in that.! don't 
recall any complicated system of recording her name that ever existed in my mind 
or indeed in an instruction from anyone else.^^

22.4Q It was put to Com, Bateson that he had referred to Ms Gobbo in that entry as ‘3838’ 
because “what she does behind the scenes when it comes to assisting Victoria Police 
as a human source, as an informer, she does it as ‘3838’".3®®

22.49 That allegation - that Ms Gobbo called Com. Bateson in her capacity as a human 
source to tell him that Mr Thomas wanted to cooperate - did not make it into Counsel 
Assisting's submissions. Presumably, that is because there was no factual basis for the 
question - there is no evidence at all that she made the call in her capacity as a human 
source,

22.50 However, inexplicably, the allegation that Com, Bateson deliberately referred to her as 
‘3838’ has survived. Without the underlying allegation, the allegation that Com, Bateson 
was making a forensic choice about when to use “Ms Gobbo” and “3838" makes no 
sense, because there is no evidence that Ms Gobbo was, as a matter of fact, acting in 
her capacity as a human source or that Com, Bateson, subjectively, believed that she 
was.

22.51 Com. Bateson’s evidence was that he did not always consciously think about bow he 
would refer to Ms Gobbo in his diary. Often it would depend on how she was being 
referred to in the conversation he was recording - for example, if his superior, DAI 
O’Brien, happened to refer to her as ‘3838’, he would jot that down during the course of 
their conversation,®®'^

22.52 There is no reason for Com. Bateson’s evidence about the diary entries to be 
disbelieved. It is consistent with;

(a) his evidence that he had been elearly told that he was not to have contact with Ms 
Gobbo’s as a human source,®®® and that Victoria Police had experts doing that;®®®

(b) his evidence that he did not oscillate between contact with Ms Gobbo as a human 
source and contact with Ms Gobbo as a barrister - all of his contact with her was 
as a barrister, save where expressly directed by Mr O’Brien;

(c) his diaries, which reveal that he used the terms without any precision, and 
inconsistently: and

(d) his use of the term ‘3838’ in some entries that, if ultimately produced in a court, 
had the potential to compromise Ms Gobbo.

22.53 Lastly, if Com, Bateson was the type of police officer that Counsel Assisting have tried 
to portray him as, then it wouid have been far more sensible to not make any note at all 
of conversations that he did not want to disclose.

T9783.25-29. 
T9749.30-35. 
T9735.35-40. 
T9722,7. 
T9722,4-8.
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23 Section C: Other matters
PH issues in the Williams Trial

23.1 In August 2008, PlI Issues arose in the course of Mr Williams’ trial. The issues related to 
whether Victoria Police was required to disclose statements made by Mr Andrews and 
Mr Thomas that did not directly implicate Mr Williams.

23.2 Counsel Assisting submit that Mr Bateson failed to disclose material held by the SDU 
that was relevant to the Williams’ prosecution, or at the very least failed to get advice 
about such disclosure. This criticism is misplaced.

23.3 The PlI issues that arose in the trial were specific to additional statements of Mr 
Andrews and Mr Thomas that had not been disclosed. There were PH issues connected 
to the disclosure of those statements because the statements were relevant to ongoing 
investigations?®®

23.4 First, as is apparent from Mr Bateson’s evidence,3®^ and the in-eamera hearing before 
Justice King on 7 August 2006?®® the primary focus in those hearings were the 
statements of Mr Andrews and Mr Thomas and protecting the integrity of ongoing 
investigations. The integrity of ongoing investigations is an issue entirely separate to 
protecting Ms Gobbo's status as human source from disclosure. Justice King accepted 
the PH claims relating to ongoing investigations.®®

23.5 Second, Mr Bateson was not aware that there was material in the nature of ICRs that 
may have been responsive to the subpoena.®'  He had ‘no idea what she’s doing with 
her handlers’.®®

*

23.6 Third, Mr Bateson did not consider ICRs to be an intel product, which he understood to 
be an intelligence assessment or brief containing analysis.®®®

23.7 The issues raised in August 2006 were managed by the OPP, which liaised with 
Victoria Police - principally through DAI O’Brien,

23.8 At paragraph [1004], Counsel Assisting use this specific, discrete, issue to level an 
allegation that “knowing what [he] knev/’ Com. Bateson was, at the very least, required 
to ensure that legal advice was obtained as to the need for disclosure of police holdings 
in relation to Ms Gobbo in the trial of Mr Williams,

23.9 As a preliminary matter, a proposed finding of this kind In relation to, as he then was, a 
.sergeant, cannot assist the Commission. The disclosure issue is a significant one for 
this Commission, and one in relation to which Victoria Police accepts that there were 
significant structural deficiencies that led to relevant materials not being disclosed to 
people whose criminal proceedings may have been affected. The organisational 
submissions of Victoria Police address these issues, and the steps that Victoria Police 
has taken to address those deficiencies.

23.10 It is those submissions that should form the basis of any findings that might be made in 
relation to the question of disclosure of Ms Gobbo’s role as a human source.

™ Exhibit RC0812 - In camera transcript before Justice King on 7 August 200S. T1.18-21 (VPL.0005.0141.0039 at .9040).
T10077.18-21.
See Exhibit aC0812 - In camera transcript before Justice King on 7 August 2006 (VPL.0005.0141.0039}.,

3S5 Exhibit RC0812 - In camera transcript before Justice King on 7 August 2006. T1.18-21 (VPL.0005.0141.0039 at .0040).
394 710078.20-23.
» T10078.37-38.

T10079.8-16.
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23.11 It cannot possibly aid the Commissioner’s task to make a finding that a sergeant was 
obliged to seek advice about whether or not to disclose certain matters In a particular 
trial,

23.12 Further, the phrase "knowing wftaf [hej knenif’ is of no assistance to anyone. What Com. 
Bateson allegedly knew that should have compelled him to seek disclosure of Victoria 
Police holdings about Ms Gobbo Is not identified.

23.13 in any case, the finding should not be made in circumstances where:

(a) Com. Bateson produced all of his diaries and daybook entries, including those 
relevant to Ms Gobbo, with redactions reflecting eiaims of Pit;

(b) Chief Magistrate Gray ruled on the PlI claims that Com. Bateson made;

(e) contrasy to the proposition at [1002], Com. Bateson had not tasked Ms Gobbo in 
relation to Mr Thomas;

(d) the issue that arose In August 2006 was a specific and discrete issue connected 
to the disclosure of additional statements of Mr jMdrews and Mr Thomas.

23.14 To the extent that the submission is directed to the SOU holdings about Ms Gobbo, the 
finding should not be made because:

(a) Com. Bateson did not know that Ms Gobbo was speaking to the SDU about Mr 
Thomas;

(b) Com, Bateson was not involved in any tasking of Ms Gobbo in connection with Mr 
Thomas; and

(c) Com. Bateson had produced hts notes about Ms Gobbo (subject to claims of PlI).

23.15 Com. Bateson was not asked;

(a) whether he knevv’ that the SDU holdings would contain information 
relevant to Mr Williams’ prosecution: and

(b) why, if he did have some knowledge of the SDU holdings and formed 
the view that they were relevant, he did not seek, or recommend that a 
more senior officer seek, legal advice about v/hether those holdings 
needed to be disclosed.

23.16 This denial of procedural fairness is reason enough for this finding not to be made.

23.17 Com. Bateson's evidence was that;

(a) he did not know about any ICRs; Ms Gobbo’s eommunications with her handiers; 
or the regularity of such contact;^^''' and

(b) his knowledge was limited to Ms Gobbo status as registered human source and 
that she had provided information in relation to Operation Posse.®®®

23.18 it should not be forgotten that Com, Bateson was a Detective Sergeant running a crew 
in Purana that was trying to solve many murders. Ho is a Detective. That was his focus. 
He Vi/orked entirely independently of the SDU, and from a different location, and it was 
the SDU that dealt with Ms Gobbo as a source.

3=’’ T10078.32, 37-33. 41.
358 710078.43-47.
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Mr Thomas’ bait application, [788]-[796]

23.19 On 8 September 2005, Ms Gobbo appeared for Mr Thomas at his bail application 
before Justice King.

23.20 Counsel Assisting’s submissions about this bail application are a distraction from the 
Commission’s inquiry into Terms of Reference 1 and 2. The submissions concern 
events, and a type of potential conflict, failing well outside those terms of reference. Ms 
Gobbo was not a human source - whether registered or unregistered - at the date of 
the bail application. She was not providing Victoria Police with information about Mr 
Thomas, Her conduct at the bail application has no bearing on the subject matter of 
Terms of Reference 1 or 2.

23.21 That is true also of the proposed findings. The Commissioner is not authorised to make 
those findings because they fall outside of the terms of reference. Straying outside of 
the terms of reference also denies procedural fairness to Mr Bateson.

23.22 If the Commissioner decides that Terms of Reference 1 and/or 2 authorise the findings 
proposed by Counsel Assisting, then they should not be made because they are 
misconceived and not supported by the evidence.

23.23 Counsel Assisting’s submissions about the bail application;

(a) fail to identify with precision the specific conflict issues that they say have arisen;

(b) proceed on the false premise that Ms Gobbo’s earlier role in advising Mr McGrath 
about his statements was improper, and

(c) falsely attribute to Com. Bateson responsibility for managing any professional 
conflict that Ms Gobbo had in appearing at the bail application for Mr Thomas,

23.24 As to the alleged conflict in Ms Gobbo appearing for Mr Thomas at the bail application 
after having acted for Mr McGrath, it is submitted that it is evident from the evidence 
below that those involved in the bail application did not consider Ms Gobbo to be 
professionally conflicted out of appearing.

23.25 The key matters are as follows:

(a) On 16 August 2004, Mr Thomas was arrested and charged with the murders of 
Jason Moran and Pasquale Barbaro:

(b) Ms Gobbo v/as retained to act for Mr Thomas in relation to those charges;

(c) Mr Thomas retained Ms Gobbo knowing that she had previously acted for Mr 
McGrath, inciuding when Mr McGrath made a statement implicating him in the 
Moran and Barbaro murders;

(d) prior to Mr Thomas’ committal hearing, Ms Gobbo informed her instructing 
solicitor, Mr Vaios, and her leader, Mr Lovitt QC, that she would not appear at the 
committal hearing given that she had previously acted for Mr McGrath and that he 
was to be a Crown witness called at fte committal hearing, but that she would 
otherwise retain her brief for Mr Thomas generally;'^®®

(e) Mr Thomas’ committal hearing commenced on 1 March 2005 and Mr McGrath 
was called;

Exhibit RC’i 163 ~ Memorandum from Vaios Black (Nicola Gobbo) to Colin Lovilt QC dated Friday 18 Februaiy 200S 
(MlN,50G0.0C02.4S04 at .4507), '
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(f) Mr Lovitt QC appeared for Mr Thomas at the committal hearing. It is not entirely 
clear whether or not Ms Gobbo appeared as Mr Lovitt’s junior on one of the days 
of the committal hearing. It seems more probable on the evidence that she did 
not;

(g) Mr Thomas was committed to trial; and

(h) On 8 September 2005, Mr Thomas then made an application for bail before 
Justice King.

23.26 At the bail application, Ms Gobbo appeared for Mr Thomas. Mr Tinney appeared for the 
Crown.

The aOeged conflicts of interest

23.27 First, as the bail application pre-dated Ms Gobbo’s role as a human source with Victoria 
Police, there was no confliet in her appearing at the bail application for that reason.

23.28 Second, it appears from the evidence set out below, which has not been referred to by 
Gounsel Assisting, that Ms Gobbo, her instructing solicitor Mr Vaios, Mr Tinney and the 
presiding judge did not eonsider Ms Gobbo to be conflicted out of appearing at the bail 
application on behalf of Mr Thomas by reason of her having previously acted for Mr 
McGrath. That is because the issues on the bail application were confined.

23.29 The evidence is that, at the time of the bail application, Mr Vaios and Mr Tinney knew 
that Ms Gobbo had previously acted for Mr McGrath when he became a Crown witness 
against Mr Thomas.

23.30 A review of the transcript of the later trial of Carl Williams for the murder of Michael 
Marshall, records a discussion about Ms Gobbo’s appearance for Mr Thomas on his 
bail application. Mr Heliotis QC, senior counsel for Mr Williams, told Justice King that 
Ms Gobbo had appeared at the bail application before her Honour on the basis that it 
“didn’t involve any attacks on [Mr McGrath] or any of that knowledge”

23.31 A review of the transcript of the bail application confirms that Mr McGrath’s credibility 
was not an issue in dispute on the bail application,

23.32 As to the issues on the bail application, her Honour said the follov/ing;

The problem that you face in respect of this is that these are exceptionalfy serious 
chaiges in that this is, on any interpretation, an execution - execution murders 
related to gangiand wars which have a basis that it would appear, from what I 
have been able to read, a drug basis: they are conducted in public, they are 
conducted around children and many, many children, many adults, Incredibly 
dangerous situation. It brings it to a very high level of a oharge of murder. It's not 
a situation where someone has been provoked, has lost their temper, or someone 
has reacted to something within a short space of time. If the Crown version is 
accepted then your client has, with 4 others, basicaily conspired to execute a man 
and two died as a result, in a very pubiic place as part of an ongoing war. Now, I 
think there have to be truly exceptional circumstances for bail to exist in that 
particular situation.

Untendered - Transcript of Carl Williams Trial, 29 September 2005, T48.25-32 (VPL.6024,0200.4233).

3437-8960-2085v1104

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0601

People just kept failing each other. It was a war of some sort. Now, equally, if [Mr 
Thomas] is in custody he has to be protected and others have to be protected 
potentially from him who are on the other side of whatever war.

On the Crown version of there being two -1 don't think anyone can dispute that 
there were two sides. There was a war going on with two sides. Whether [Mr 
Thomas] is part of one side is the issue that really is what a Jury is going to ha ve 
to determine. Was he part of that or was he a person who may well have known 
Mr Williams but had no involvement? That may well be the real issue that they 
have to come up with, but on the basis of the charges that are laid against him, 
that puts him on one side of the war, so his time in custody is tike al! of those who 
have been held in relation to these matters. It is an unusual way that they are 
held,‘^°^

23.33 Ms Gobbo accepted that the issue on the bast apptication was whether there were truly 
exceptional cirtxrmstances to justify bai! . Her brief was to persuade Justice King of that 
matter.

23.34 It is evident from the transcript that Justice King did not consider Mr McGrath’s credit to 
be a relevant factor In determining whether there were truly exceptional circumstances 
to grant bail. Her Honour accepted that Mr McGrath was an uncorroborated accomplice 
who would be subject to the usual warnings to the jury. Her Honour said that Ms Gobbo 
was welcome to address her on the evidence against Mr Thomas, but that she 
aecepted that it was an uncorroborated accomplice who comprised the bulk of the 
evidence. Her Honour made it clear that the likelihood of Mr McGrath’s evidence being 
accepted by the jury was not the issue on the bail application. Her Honour said that if 
the jury acquits Mr Williams of the Marshall murder after hearing Mr McGrath's 
evidence, then Mr Thomas would have a stronger basis to seek bai! at that time.-’®^*

23.35 Mr Tinney did not dispute any of the above. Nor did he submit that a relevant matter on 
the application was the likelihood of Mr McGrath being believed at Mr Thomas’ trial.

23.36 Ms Gobbo submitted to her Honour that the exceptional circumstances justifying bail 
were:

(a) that Mr Thomas’ involvement was said only to be his presence at two informal 
gatherings where there was a conversation that allegedly included Mr Thomas 
volunteering information about the movements of Jason Moran and the detail 
about that conversation was very limited;

(b) that the case rested solely upon the evidence of an uncorroborated accomplice, 
and where the alleged involvement of Mr Thomas was at a lower level toan the 
other accused;

(c) that Mr Thomas did not have a trial date, had not been in custody before and was 
housed in an area of the prison that did not permit certain privileges;

(d) delays in Mr Thomas’ trial which were not caused by him; and

(e) health matters.

W' ijntendered - Transcriptof Bail Application by Mr Thomas, S September 2005, T32.23-33.8, T35.16-2C and T35.22-36.2. 
fVPL.0005.03Q2.000-! at .0064, .0065. ,0070).

-i® Untendered - Transcript of Bail Application by Mr Thomas, 8 .September 2005. 736,20-38,20. (VPL.0005.03Q2.0001 at 
.0072).
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23.37 It appears from what Mr Heliotis QC said to Justice King, that, at the time of the bail 
application, Ms Gobbo did not consider that she was conflicted out of appearing for Mr 
Thomas given the confined issues on the bail application. She would not be attacking 
Mr McGrath’s credit because Justice King already accepted that there were significant 
credit issues and that a live issue was whether a jury would accept his evidence. Mr 
McGrath had admitted being involved in murdering four people, he was an 
uncorroborated accomplice and his evidence had not yet been accepted by any jury,

23.38 In response to Mr Heliotis QC explaining why Ms Gobbo was able to appear on the bail 
application. Justice King did not disagree. Her Honour had, only days earlier, heard that 
bail application and she did not express any concern about Ms Gobbo having appeared 
in the circumstances described by Mr Heliotis QC. Nor is there any evidence that her 
Honour took steps afterwards because she considered that it had been inappropriate for 
Ms Gobbo to have appeared.

23.39 At the bail application, Ms Gobbo relied upon an affidavit sworn by Mr Vaios.
Accordingly, it appears that he briefed her to appear. As noted earlier and elsewhere in 
these submissions, Mr Vaios knew, welt before the bail application, that Ms Gobbo had 
acted for Mr McGrath when he became a Crown witness against Mr Thomas and, 
according to Ms Gobbo, he knew that Ms Gobbo had advised Mr McGrath about his 
statements. It should, therefore, be inferred that Mr Vaios did not consider Ms Gobbo to 
be conflicted out of appearing for Mr Thomas on the bail application.

23.40 As the evidence is that Mr Tinney had this same knowledge as Mr Vaios, it can also be 
inferred that he did not consider Ms Gobbo to be conflicted out of appearing for Mr 
Thomas on the bail application. The transcript does not record any objection by him to 
Ms Gobbo appearing and there is no evidence that he raised an objection outside of 
court.

23.41 It is clear from the above analysis, that those involved in the bail application, who were 
aware of the confined issues on that application, did not consider that Ms Gobbo was 
conflicted out of appearing because of her previous involvement with Mr McGrath.

23.42 Further, irrespective of all of the above, it must not be overlooked that;

(a) Mr Thomas retained Ms Gobbo to appear at the bail application knowing that Ms 
Gobbo had acted for Mr McGrath when he became a Crown witness against him;

(b) Mr McGrath may have been agreeable to Ms Gobbo appearing for Mr Thomas. 
The Commission does not know because Counsel Assisting did not seek to 
adduce any evidence from him; and

(c) the Commission does not know all of the information that Ms Gobbo shared with 
Mr Thomas, obtained through representing Mr McGrath, with or without Mr 
McGrath's consent, because Counsel Assisting did not ask Mr Thomas or adduce 
any evidence from Mr McGrath. There is every likelihood that Mr McGrath agreed 
to Ms Gobbo acting for Mr Thomas and sharing with him whatever information 
she liked because it did not matter to Mr McGrath whether he was accepted as a 
witness of truth or whether his crew member, Mr Thomas, got convicted. Ail that 
Mr McGrath needed to do was give his evidence for the Crown and he would 
receive his sentence reduction.

23.43 We now respond to the matters put by Counsel Assisting,

23.44 First, at [789], Counsel Assisting submitthat Com. Bateson might have expected to be 
cross-examined on his affidavit by Ms Gobbo at the bail application. That is wrong for 
two reasons;

3437-8960-2085v1106
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(a) The first is that Com. Bateson did not file an affidavit on the application. Mr 
L’Estrange filed an affidavit,"® ’ Peter Atkinson also filed an affidavit with many 
exhibits and one of the exhibits was a statement of Mr Bateson,'® ’ We do not 
have Mr Atkinson's affidavit, or the exhibited statement of Mr Bateson, and we do 
not know what was in them. Therefore, there is no basis to submit that Com.

*
*

Bateson might have expected to be eross-examined on his affidavit (which did not 
exist) or his statement.

(b) The second is that, given the confined issues on the bai! application, there was no 
reason for Ms Gobbo to cross-examine Com. Bateson.

23.45 The confined issues on the bail application are also reflected in the fact that Ms Gobbo 
did not seek to cross-examine any witnesses other than Elizabeth Renter, the Acting 
Director of Statewide Services at Corrections Victoria.'”’

23.46 Second, at [794], Counsel Assisting submit that ‘it is clear that Ms Gobbo was 
hopelessly conflicted’ on the bail apptication because she had information that would 
strengthen Mr Thomas’ bail to be granted but could not use the information.

23.47 The information is said to be that Mr McGrath had changed his statement on the 
question of his belief in relation to an entirely different murder. That is, Mr McGrath first 
told police that he did not believe that Mr Marshal! was to be murdered, which was 
captured in the evolving draft statement, and that he later said that he did know it was to 
be a murder, Vi/hich v/as reflected in his evolving statement before it v/as signed. Mr 
Thomas was not charged with that murder. He was charged with different murders ~ 
the murders of Jason Moran and Mr Barbaro,

23.48 The effect of Counsel Assisting’s submission is that it would have strengthened Mr 
Thomas’ application for bail in relation to his charges for murdering Moran and Barbaro, 
that Mr McGrath, a Crown witness against him, had told police different information 
about a different murder not involving Mr Thomas.

23.49 As to that submission;

(a) it is clear from the matters set out above (including that Justice King accepted 
that Mr McGrath's credit, generally, would be a central issue at trial) that that 
information was not a relevant matter on the bail application and certainly would 
not have strengthened Mr Thomas’ prospects of getting bail one iota:

(b) in any event, the submission also assumes that Ms Gobbo had not told Mr 
Thomas about that information. There is no credible evidence of that. Ms Gobbo 
accepted the general proposition put to her that she had not told him, but she had 
no actual recollection.'’® Mr Thomas was not asked whether he had the 
information. He may very well have;

(e) the submission also assumes that Mr McGrath did not agree to Ms Gobbo 
appearing on the bail application or to her sharing that information with Mr 
Thomas. There is no evidence of that. Ms Gobbo was not asked. Mr McGrath 
was not called to give evidence; and

(d) lastly, the fact that Mr McGrath had first told police that he did not believe that Mr 
Marshall was to be murdered but later told them that he did know that it was to be

Untendered - OPP Prism records (GPP.OQQI.0004.0025 at .0079)
Untendered - OPP Prism records (OPP.0Q01.0004.0025 at .0079)
Untendered - Transcript of Bail Application by Mr Thomas. 8 Sepfsmber 2005, 8 E30]-[31]. 18 [17] 

fVPL.OOO5.Q3O2.O0O1 at .0008, .0018),
'I® T13360.14-16, 33-36 (Gobbo).
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a murder, was information before Justice King on the bail application. It was in 
the depositions which were before her Honour. Ms Gobbo could have taken her 
Honour to the parts of the depositions containing that information if it had been 
relevant on the application. It was not. Therefore, Ms Gobbo did not go to it,

23.50 Third, at [795], Counsel Assisting submit that Com. Bateson did not seek legal advice 
regarding whether Ms Gobbo was in a position of conflict in appearing at the bail 
application. That is true - he did not. However, it is not clear, in the circumstances set 
out above, why he would do so. There was certainly no obvious conflict calling out for 
legal advice. He had never previously obtained legal advice on whether a lawyer had a 
professional conflict. He did not think it was for him to identify and address such 
matters. He was a police officer. His job was to investigate murders.

23.51 Further, prior to the bail application, Ms Gobbo had also appeared for Mr Thomas in 
various preliminary hearings about the Moran and Barbaro murders. Mr Coghlan QC 
and Mr Horgan SC appeared for the Crown on some of those occasions. They both 
knew, on those occasions, that Ms Gobbo had acted for Mr McGrath when he became
a Crown witness against Mr Thomas. They did not raise with Com. Bateson any conflict 
in Ms Gobbo appearing. Given that they were very experienced legal practitioners who 
were able to assess conflict, they presumably did not consider Ms Gobbo to be 
conflicted out of appearing at those hearings given the issues before the court, 
whatever they might have been.

23.52 What ail of this demonstrates is that:

(a) principal responsibility for deciding whether a eonflict exists rests with the 
practitioner;

(h) the Victorian Bar has established processes for the management of conflicts 
including;

(i) counsel to counsel conferrals;

(ii) the Victorian Bar Ethics Committee;

(ill) invocation of the inherent jurisdiction of the Courts:

(c) questions of conflict can be complex and reasonable minds can differ about them;

(d) questions of conflict require a careful consideration of what the brief requires and 
cannot be properly assessed without aii the relevant facts; and

(e) in the case of the bail application, Mr Tinney and Mr Vaios did not object to Ms 
Gobbo appearing.

23.53 Lastly, at [796], Counsel Assisting state that the bail application was refused.

23.54 That is of no significance.

23.55 Mr Thomas was on remand awaiting trial for a brutal, broad daylight double-exeGution 
that put the lives of children in grave danger and no doubt caused them severe trauma.

23.56 As Justice King said, “there have to be truly exceptional circumstarices for bail to exist 
tn that particular situation"

23.57 It is clear from a review of the transcript of the application that, had Ms Gobbo put 
forward the most persuasive submission about Mr McGrath’s credit, it would not have 
made any difference whatsoever to the outcome of the application. His credit was not

Untendered - Transcript of Bail Application by Mr Thomas. 8 September 2005, 33 [6]-{8] (VPL.OQ05.0302.0001 at .0066). 
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disputed on the application and so there was no need for submissions to be made 
about it.

Summary of evidence tn [1070]

23.58 Paragraph [1070] of Counsel Assisting’s submissions, which purports to set out 
evidence relevant to an analysis of Com. Bateson’s knowledge and conduct in reiation 
to the use. management and disclosure of Ms Gobbo’s role as a human source 
concerning Mr Thomas, variously:

(a) fails to set out al! relevant evidence;

(b) fails to distinguish between established facts and inferences:

(c) submits that certain inferences should be drawn without a proper evidentiary 
foundation: and

(d) submits that certain inferences should be drawn in circumstances where the 
relevant material or proposition was not put to Mr Bateson in cross-examination.

23.59 A disciplined and careful approach to the evidence reveals that many of the factual 
matters asserted by Counsel Assisting In [1070] fall away.

23.60 The evidence that Com. Bateson was, during the relevant period, a pubiic official 
([1070.1]), held the positions described {[1070.2]) and, while at the Purana Taskforce, 
led a crew of detectives investigating the murders described {1070,3) is not 
controversial. Com, Bateson also agrees that he knew that Ms Gobbo was a registered 
human source ([1070.13]) from a time between late September and early October 2005, 
and that he had interactions with Ms Gobbo in connection with her representation of Mr 
McGrath and Mr Thomas.

23.61 In relation to paragraphs [1070.2] and [1070.3], It is important to note that Mr Bateson 
left the Purana Taskforce in 2007 on being promoted to the position of Senior Sergeant 
and to work in the Crime Strategy Group.'®  In 2008, Mr Bateson returned to the 
Homicide Squad as a Detective Senior Sergeant. Between October 2010 and May 
2014, Mr Bateson was a Detective Inspector at the Security and Organised Crime 
Intelligence Unit. In 2014, Mr Bateson was promoted to Superintendent in the North 
West Metropolitan Region. In 2017, Mr Bateson was promoted to the rank of 
Commander. Consequently, Mr Bateson was principally involved in Purana Phase One, 
and had minimal involvement in Purana Phase Two (Operation Posse).'®

*

*

23.62 Com. Bateson disputes the balance of the stated facts.

23.63 As to paragraph [1070,4], the transcript reference to which Counsel Assisting refers 
does not support the fact stated. Com. Bateson’s evidence in the referenced passages 
bears little resemblance to the proposition in paragraph [1070.4]. He was not asked 
about his understanding of disclosure obligations generally but was asked about his 
understanding of disclosure obligations In fact specific contexts.

23.64 As to paragraph [1070.5], this paragraph does not capture the whole of Mr Bateson’s 
evidence on this topic and, therefore, does not fairly reflect Mr Bateson’s understanding 
of these issues.

23.65 As to the matters In paragraphs [1070,5], points 1 and 3, the evidence pointed to by 
Counsel Assisting does not support the propositions. However, Mr Bateson takes no

Exhibit RC02S98 -- Statement of Commander Stuart Bateson dated 7 May 2019 at (3| (VPL.0014,0027.0001 at .0001
.0002).

Exhibit RG0269B - Statement of Commander Stuart Bateson dated 7 May 2019 at [28H29] (VPL.OOM .0027.0001 at .0006). 
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issue with his knowledge of point 3. Mr Bateson also accepts the matters in paragraph 
[1070.5], point 2.

23.68 As to paragraph [1070.5], point 4, Gounsel Assisting has described only part of Mr 
Bateson’s evidence. The aspects that have not been included are critical to a fair 
assessment of his understanding of PH claims. The exclusion of Important aspects of 
his evidence creates a misleading impression of the process that Mr Bateson adopted 
in reiation to PH. Critically, that process did not stop with the redactions described by 
Gounsel Assisting.

23.67 As to the process for claiming PH, Com. Bateson said that, after redacting his notes as 
described at [1070.5 point 4];

(a) where he was not the informant, he:

(i) gave both his redacted and unfedacted notes to the informant (if he was not 
the informant himself);

(ii) generally, did not hear anything further unless he was required to give 
evidence about the redactions;

(b) where he was the informant and his redactions were challenged (which was 
common) he:

(I) often engaged the VGSO to handle the matter;

(Ii) the VGSO received the redacted and unredacted notes;

(Iii) the VGSO would sometimes prepare affidavit material setting out the 
reasons for the redactions but more often he gave oral evidence in a closed 
bearing about the redactions; and

(iv) the VGSO briefed counsel for these applications and counsel was given his 
unredacted notes.’*' ’°

23.68 In addition, and critical to the Commission's task of assessing how the disclosure issue 
(as described earlier in these submissions) arose, was Mr Bateson’s evidence about the 
training he received in connection with PH.

23.69 Com. Bateson said that he thought he had received some formal training in Detective 
Training School about PlI but that he could not remember it clearly.His evidence was 
that he understood that PH claims could be made in relation to covert methodology, 
ongoing investigations and situations were a person's identity needed to be protected 
for safety reasons, including human sourees.'^'^^ jg dggr gp evidence that the 
training that police received about PH and disciosure was inadequate. That issue is 
being addressed by Victoria Police in its submissions to the Commission.

23.70 Despite the inadequate training, there is no evidence that Com . Bateson ever failed to 
disclose relevant material from his own diaries or daybooks.

ExhibiS RCO2S9 - Supplementary Statement of Commander Stuart Bateson dated 17 November 2019 at [54j-[55] 
(VPL,0014.0027.0020 at .0035).

Exhibit RCB269 - Supplementary Statement of Commander Stuart Bateson dated 17 Nove.mber 2019 at [53] 
fyPL.0014.0027.0020 at .0034).

‘’V Exhibit RC0269 - Supptemehtary Statement Of Commahder Stuart Bateson dated 17 November 2019 at [53] 
(VPL.0014,Q027.0020 at .0034).
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23.71 Sf the proposition at paragraph [1070.6] is that he knew that a person could not be a 
barrister and a human source at the same time then the proposition is wrong. He said 
the opposite in the transcript referred to by Counsel Assisting."’'’^

23.72 As to paragraph [1070.7], not one of the footnotes referred to supports the propositions 
put. That is because Com. Bateson was not cross-examined about his general 
understanding of matters of eonflict. The evidence he did give, not referred to by 
Counsel Assisting in paragraph [1070.7], can be summarised as follows;

(a) it has never been a duty of a police officer to police defence counsel’s confiicts of 
interest,

(b) Com. Bateson did not receive any training or instruction that he was required to 
identify such conflicts or receive training on what to do if he identified a potential 
conflict;^"®

(c) he found the conflict of interest issue a “confusing one" and said that his 
knowledge about it was quite limited during the relevant period and that he looked 
to others, including the OPP and its officers, to identify and address the issue;"'®*

(d) the use of information obtained outside of legal professional privilege was 
complex;' ’'*

(e) at the time these events were unfolding, potential conflicts of interest were pretty 
common and well known at the time;"'®*

(f) he did not think, as a Detective Sergeant, that conflicts of interest were something 
for him to resolve:®®*

(g) Ms Gobbo's potential conflicts were known to “very senior people in the legal 
world" ;‘®®  and*

(h) Ms Gobbo’s potential eonfliets of interest were for the courts, the DPP and the 
legal fraternity.®’^’

23.73 Further, Mr Bateson’s evidence was that he did not think that Victoria Police had a role 
to play in policing Independence by ensuring that someone received independent 
counsel.®®'® Mr Bateson said that he understood that there might not be a conflict where 
one person had pleaded and the other was also pleading.®®® Finally, Mr Bateson said 
that where the confliot is known to the OPP and “renowned legal minds” he understood 
that the conftict had abated or otherwise been managed.®®®

23.74 The import of Mr Bateson's evidence was that:

(a) an accused is entitled to the legal counsel of their choice;

(b) the principal responsibility for managing confiicts rests with legal counsel;

T9774.12-15.
'•« T10115.2-7.
^15 710115.9.13.

T9576.23-2S.
T3452.17-21.

'•’5 T3399.17.
T3399.3S-36; T3400.27-32.
T3416.32-34.
T3399.44-46.

422T9774.1-4.
52379775.28- 35.
52579775.28- 35. 37-42,
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(c) Victoria Police officers are not equipped to make a judgment about whether a 
confliet exists or has been waived or otherwise resoived by iegal counsel;

(d) where other lawyers, including the OPP or the presiding judge, are aware of the 
conflict, there is even less reason for Vietoria Police to intervene; and

(e) that In the case of Ms Gobbo specifically, he would not direet Mr Thomas to seek 
alternative representation because:

(i) it was not his role or responsibility to tell Mr Thomas who to engage; and

(ii) telling Mr Thomas that Ms Gobbo was not independent, or to consider not 
using her, may have created suspicion and placed her at risk.

23.75 As to paragraph [1070.8], Com. Bateson agrees that he did not seek legal advice about 
Ms Gobbo appearing at Mr Thomas’ bail application. However, this fact alone does not 
accurately or fairly represent the situation. In his mind, there was nothing to get legal 
advice about. Reference is otherwise made to the submissions above about this issue.

23,78 As to paragraph [1070.10], Com. Bateson does not accept that Ms Gobbo was 
informing to him as an unregistered human source between March and September 
2005, or at ail. Characterising Ms Gobbo’s conduct as ‘informing’ Is not accurate.

23.77 Counsel Assisting did not even put this proposition to Coro. Bateson. It was put to him 
for the first time in his examination by counsel for Ms Gobbo, who suggested that he 
had become “akin to a handlef - a proposition he denied.'^®*

23.78 The term ‘informing’ goes beyond the mere provision of information by a member of the 
publie to the police about knowledge of criminal conduct. That is ail that Ms Gobbo did.

23.79 Ms Gobbo’s conversations with Com. Bateson were irregular, and were, In Com, 
Bateson’s view, substantially motivated by her personal dislike of Solicitor 2.

23.80 Com. Bateson did not see himself as Ms Gobbo’s handler ~ his subjective experience 
was that he was simply meeting with someone who had information for police.’^®  On 
one occasion Com. Bateson asked Ms Gobbo to find out more about the ear that 
Solicitor 2 was driving, and a loan taken out by George Williams.’’^''

*

23.81 Once Ms Gobbo expressed interest in assisting police beyond providing information in 
the ordinary way that citizens assist police, she was referred to the SDU where she was 
assessed, registered and managed there.-’^s Ms Gobbo’s registration was unrelated to 
Com. Bateson’s contact with her. After she was registered. Com. Bateson did not have 
contact with Ms Gobbo other than at the request of his commanding officer and as a 
lawyer for accused persons.

23.82 As to paragraph [1070.11], the matters stated in that paragraph are true, but do not 
present the full picture. Mr Bateson said that he knew that Ms Gobbo had acted for Mr 
Mokbei in the past but was not conscious of her acting for him at the time that Ms 
Gobbo spoke to Mr Bateson about him."^®® He also said that the matters that Ms Gobbo 
had raised with him came from Solicitor 2, not Tony Mokbei.^'®® Further, Mr Bateson 
suspected that he knew that Ms Gobbo was socialising with Tony Mokbei at ttie time.’’®’

0098.1-3, 
ibid, 

^2'710098,10-13. 
T9722.5-8.
T3435.19-21: T9641.40-41. 
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23.83 Mr Bateson also said that he did not believe that Ms Gobbo knew the matters by reason 
of her occupatfon.‘®2*

23.84 Mr Bateson’s evidence was that he did not know that, in 2006, Ms Gobbo was providing 
information to the SDU about Tony Mokbei while representing

23.85 As to paragraph [1070.12], the fact is, once again, overstated and selective and 
therefore does not present a fair picture of Com, Bateson’s evidence. Com. Bateson 
said that he was not sure whether or not he knew that Ms Gobbo had acted for Solicitor 
2 after she was charged in May 2005 with firearm offences."^^ He did not accept that it 
was “likely” that he knew because he did not think that anyone would have had any 
reason to tel! hint/^^

23.86 Mr Bateson believed that Ms Gobbo was talking to him about Solicitor 2 as a result of 
personal animosity towards her.^^e and that there was a professional and persona! 
rivalry bet’ween them.'^^  Com. Bateson did not believe that Ms Gobbo knew the 
information as a result of her occupaSon?®^ He explained that:

*

But you can receive Information in the aspect of a personal relationship that 
doesn’t prohibit that and doesn't prohibit it Just because you're a lawyer, doesn't 
prohibit you giving that information, it’s not protected by legal professional 
privilege, in my view and understanding, if you obtain that information in the midst 
of your persona! relationship or your association or you overhear it In a bar or 
you're talking about it over coffee, if the dominant purpose of that information 
that’s provided to you is seeking legal advice, then yes, that is an issue, but 
there's two different things there, I think that can coexist.

23.87 Com. Bateson said that he “always formed the view that the information she was 
providing me about Solicitor 2 came from casual Gonversations ! expect either around 
the courts, their chambers or indeed over a glass of wine”,"''"'®

23.88 Mr Bateson frankly conceded that, 16 years after the relevant events, Victoria Police 
processes had evolved and were more sophisticated and that events wouid not occur 
again in the same way.'**

23.89 The submission of Counsel Assisting at paragraph [1070.14] that Mr Bateson knew that 
Ms Gobbo was ‘acting for Mr Thomas at the relevant time’ lacks precision in that it fails 
to identify what the ‘relevant time’ is. However, Com. Bateson accepts that he knev/ that 
Ms Gobtjo was acting for Mr Thomas as set out in these submissions.

23.90 As to the matter in paragraph [1070.15], there is no evidence at all that Mr Bateson 
knew that Ms Gobbo, in her Gapacity as a registered human source, was speaking to 
the SDU about Mr Thomas. The single diary entry referred to by Counsel Assisting 
provides no support at all for the proposition. It records a meeting between Mr Bateson 
and Ms Gobbo about matters entirely unconnected to Mr Thomas. There is nothing in 
the note that, on any view, could support the proposition that Mr Bateson knew' that Ms

^S2T9642.19-21.
T9776.17-19; T9795.1-3.
T34.34.28-30; T9630.14.

“ST9630.37-41.
13433,37-39.
T3433.38-39: T9831.7-9.
73642.19- 21.
73451.20- 31.
79631.3-7.
73452.10-13.
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Gobbo was providing information to Victoria Polios about Mr Thomas, The footnote 
must be an error.

23.91 As such, there is not a skerrtck of evidence that Mr Bateson knew that Ms Gobbo, in her 
capacity as a human source, was speaking to the SDU about Mr Thomas,

23.92 Consistently, as set out in detail in the submissions of Jim O’Brien, there was only one 
occasion between September 2005 and February 2006 that the SDU disseminated 
information about Mr Thomas to Investigators that had come from Ms Gobbo. That 
single piece of insignificant information is unlikely to have been noted, much less 
remembered. Critically, there is no evidence that Mr Bateson knew that this had 
occurred or that the information was passed on to him. Counsel Assisting do not allege 
otherwise.

23.93 In the period after February 2006, there were a small number of occasions on which the 
SDU disseminated information to Mr O'Brien about Mr Thomas that came from Ms 
Gobbo. There is no evidence at all that Mr Bateson knew that this had occurred. 
Counsel Assisting do not allege otherwise.

23.94 Accordingly, there is no evidence of the matter alleged in paragraph [1070.15]. Counsel 
Assisting are invited to withdraw the submission. An allegation of that Rind should not 
be maintained in the absence of any evidence to support it. In any event, the finding 
cannot be made.

23.95 As to paragraph [1070.16], not one of the references provided by Counsel Assisting in 
support of the contention has anything to do with the allegation that Mr Bateson 
sanitised his notes in a manner designed to avoid disclosure of some communications 
with Ms Gobbo. Presumably the footnote is another error. Mr Bateson does not know 
what, if any, evidence Counsel Assisting intended to rely on. in any event, Counsel 
Assisting’s sanitising theory is nonsensical for the reasons explained earlier.

23.96 In any case, there is no evidence to support the oontention. The contention has two 
elements, being (a) that Mr Bateson sanitised his daybook and diary entries and (b) that 
he did so for the relevant purpose. There is no evidence in support of either proposition.

23.97 As to the first, Mr Bateson did not consistently refer to “Ms Gobbo” and “3838” 
depending on the capacity in which he was dealing with her. It was put to Com. 
Bateson, and he denied, that wherever he used the term ‘3838’ it recorded an 
interaction with Ms Gobbo in which she was acting as a human source,

23.98 The lack of consistency with which the terms were used corroborates Com. Bateson’s 
evidence. He was generally imprecise about the means he used to describe her. At 
times, Mr Bateson used the wrong description. That is what occurred in connection with 
the meeting of 19 April 2006'’‘^2 which is explored in detail above.

23.99 As to the second, there is no evidence at all that Com, Bateson deliberately used the 
term “3838” to avoid disclosure of his communications with Ms Gobbo, or to somehow 
identify for himself diary or daybooks entries that were to be withheld from production. 
The proposition was not put to Com. Bateson.

23.100 The lack of precision in Com, Bateson’s note carried the risk that, if notes describing 
interactions with Ms Gobbo in her capacity as a lawyer but referring to her as ‘3838’ 
were required to be produced, her status as human source would be compromised. It

T9735.35-40, 
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cannot have been to Com. Bateson’s advantage for that to have occurred, in fact, it 
wouid have been a serious breach of policy.

23.101 That contention is not answered by the implication in Counsel Assisting’s submissions 
that Com. Bateson used the notation ‘3838’ to identify diary entries that he wanted or 
intended to conceal or avoid disclosing.

23.102 Mr Bateson’s diary entries were diseiosable whether he wrote “3838” or “Ms Gobbo”. 
Irrespective of how he referred to Ms Gobbo, Com, Bateson could not have protected 
his notes from disclosure (and there is no evidence that he ever did so).

23.103 in fact, the use of the term ’3838’ was more likely to identify the need for a Pi 1 claim.

23.104 in any case, as Mr Bateson explained, whenever a claim of Pli over his notes was 
made, he made the unredacted version of his diaries available to the court. There is no 
evidence at all that Com, Bateson ever withheld his diaries or day books from 
production. The evidence demonstrates that, whenever a claim of PH was challenged 
(an almost certainty in serious criminal trials) Com. Bateson produced his diaries and 
day books in both redacted and unredacted form to permit the court to rule on whatever 
claims of privilege were made. As has been established above in detail, this is true of 
his daybooks for 11 July 2004 and 12 July 2004,

23.105 Finally, no support for this submission can be drawn from Sandy White’s diary entry of 
20 February 2006, which referred to Jim O’Brien monitoring Com. Bateson’s diaries to 
ensure they were appropriately ‘sanitised’.

23.106 For the reasons set out in detail in the submissions of Jim O’Brien, that entry does 
nothing more than record Sandy White asking Mr O’Brien to ensure that Com. Bateson 
was not recording his interactions with Ms Gobbo in a manner that would identify her as 
a human source. That concern was reasonable and appropriate. Mr White knew that Mr 
Bateson and Ms Gobbo had interacted across the course of 2005. In circumstances 
where the SDU assessed Ms Gobbo as “high risk”, Mr White’s concern was 
responsible, reasonable and appropriate, and reflects nothing more than his diligence in 
ensuring that Victoria Police policy was being adhered to.

23.107 At paragraph [1070.17], Counsel Assisting correctly state that Mr Bateson was at the 
meeting of 19 April 2006. Hov/ever, that fact atone does not assist the Commission. The 
meeting of 19 April 2006 is discussed in detail in the submissions of Mr Ryan and 
summarised earlier in these submissions. It is necessary to consider the whole of the 
evidence about that meeting. It was not a tasking of Ms Gobbo,

23.108 Paragraphs [1070.18] and [1070.19] rest on the premise that the events of 19 April 
2006 constituted Victoria Police tasking Ms Gobbo as a human source in connection 
with Mr Thomas. The previous paragraph is repeated.

Counsel Assisting’s proposed findings at [1071]

23.109 Com. Bateson agrees that the findings at paragraphs [1071.1], [1071.4] (with the 
addition that she was doing so by providing information to the SDU as a source) and 
[1071.5] are open to the Commissioner.

23.110 The balance of the proposed findings in that paragraph are not open.

23.111 As to paragraph [1071,2], Ms Gobbo was one of Mr McGrath’s lawyers and advised him 
in reiation to the statements that he provided as a Grown witness.

See Exhibit RC0474 - Oiary of Sandy White dated 20 February 2006 (VPL.Q-)00,0096.0001 at .012.5).
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23.112 As to paragraph [1071,3], there is no evidence at aS! that Com, Bateson knew that Ms 
Gobbo was informing on Mr Thomas while purporting to act for him.

23.113 This is not a case in which the evidence is not sufficient to permit the Commissioner to 
reach thss conclusion. There is no evidence at a//to support this proposed finding, ft 
should not be pressed.

23.114 Further, Ms Gobbo was not ‘'informing” on Mr Thomas while acting for him.

23.115 As to paragraph [1071,6], Mr Bateson’s evidence about this matter is set out in detail 
above,

23.116 As to paragraph [1071,7], there being no evidence that Mr Bateson knew that Ms 
Gobbo was informing to Victoria Police about Mr Thomas while acting for him. there is 
no basis to assert, or find, that Mr Bateson knew that Ms Gobbo had a conflict of 
interest by reason of her doing so. Counsel Assisting are invited not to press this 
finding. Further, Mr Bateson’s evidence was that at a general levei a person could be 
both a barrister and a human source. This should not be understood as Mr Bateson 
saying that a human source could inform on a client white acting for the client.

23.117 As to paragraphs [1071.8] and [1071.9], there Is no basis for these findings because the 
underpinning premises have not been established and, indeed, have comprehensively 
been disproved,

23.118 As to the premise that Victoria Police was "nsin^’ Ms Gobbo to encourage Mr Thomas 
to make admissions, enter a plea of guilty and implicate his assodates:

(a) As set out in further detail belo’w, Victoria Police had already been direcfiy in 
contact with Mr Thomas about him co-operating in July 2004, instigated by police 
in October 2004, instigated by Mr Thomas; there v/as no need for Victoria Police 
to "use” Ms Gobbo in the discussions with Mr Thomas;

MrHiomas' PefWisI
(b) After Mr Thomas' arrest in August 2004, informed DSC

L’Estrange that Mr Thomas wanted to meet with him ’on the quiet'.'^-’’’’ DSC 
L’Estrange met with Mr Thomas a couple of days later and Mr Thomas alluded to 
the possibility of assisting police:'’-’®

(c) Counsel Assisting have identified no evidence of further contact in relation to Mr 
Thomas’ assistance until February 2008. Counsel Assisting’s submission at 
[1070,9] that DS Bateson had “cieait with Ms Gobbo in 200S' in relation to Mr 
Thomas assisting police is simply not supported by the evidence cited at that 
paragraph, which relates only to interactions in 2006;

(d) Rather, once Mr Thomas decided again that he wished to cooperate he had Ms 
Gobbo approach Victoria Police about cooperating. Mr Thomas was in prison at 
the time, and Victoria Police engaged with him pursuant to that approach;

(e) Victoria Police did not want Ms Gobbo involved with Mr Thomas - she continued 
to act for him despite repeated requests from Victoria Police that she refrain from 
doing so;

(f) Ms Gobbo was not provided with the transcripts of the information that Mr 
Thomas had provided to police for the purpose of her being tasked to speak with

Exhibit RC0252 -Chronology of Stuart Bateson (VPt.0015.0001.0409 at .042-1},
Exhibit RC0252 - Chronology of Stuart Bateson (VPL.0015,000 ! .0409 at .0421)- Bixhibit RC02S4 ■■■ Statement of Nigel 

L’Estrange. 3, P41 (VPL.0014.0036.0001 at ,0003); Exhibit RC0269A - Statement of Commanaer Stuart Bateson 
dated 7 May 2019 at [63] (VPL.Od 4,0027,0001 at 0011}.
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Mr Thomas on behalf of Victoria Police, but rather she was given them in her 
capacity as his Sawyer;

(g) Victoria Police had no interest in securing Mr Thomas’ cooperation and Com. 
Bateson preferred that the matter proceed to trial.- Com. Bateson refers to the 
detailed submissions above on this issue and Mr Ryan's submissions;

(h) Victoria Police did not ever task Ms Gobbo in connection with Mr Thomas;

(i) Ms Gobbo was not ‘‘informing” on Mr Thomas while acting for him: and

0) Com. Bateson did not know that Ms Gobbo was talking to the SDU about Mr 
Thomas while simultaneously representing him.

23.119 Further, there is insufficient evidence that Com. Bateson knew that Ms Gobbo was 
encouraging Mr Thomas in the manner described - if indeed she was.

23.120 On 23 March 2006, Mr Thomas told (then) DS Bateson and DDi O’Brien that Ms Gobbo 
and her instructing solicitor, Jim Vaios, had “coiwincecf’ him to cooperate with Victoria 
Police. That appears to be the whole of the evidence identified by Counsel Assisting 
about Com. Bateson’s knowledge of what advice Ms Gobbo was giving Mr Thomas. 
There is nothing in that advice Itself that ought to have indicated to DS Bateson or DAI 
O’Brien that Ms Gobbo’s advice may have constituted anything other than proper legal 
advice.

23.121 Further, whether what Mr Thomas told DS Bateson and DAI O’Brien was true or not:

(a) the Commission has heard that by April 2006, Mr Thomas had again waivered in 
his resolve to assist police; and

(b) Mr Thomas did not ultimately commit to assisting police until some months later in 
June 2006.

23.122 There is, In fact, no credible evidence on which a finding can be made that Ms Gobbo 
advised Mr Thomas to plead guilty, make admissions and implicate his associates or 
that it was Ms Gobbo’s advice alone, or at all, that caused him to take such steps. We 
draw the Commission’s attention to the following:

(a) Purana Taskforce detectives first began communicating with Mr Thomas in 
relation to his possible cooperation in 2004, well prior to Ms Gobbo acting;

(b) By June 2004, police were already taking statements from Mr McGrath. DS 
Bateson’s crew then began talking to Mr Thomas, suspected of involvement in 
the Moran and Barbaro murders, to seek his cooperation;

(c) On 28 July 2004, DS Bateson met with Mr Thomas at a McDonald’s restaurant 
and Mr Thomas indicated an openness to assisting police;"''’®

(d) On 18 October 2004, Mr Thomas, who vt/as then in prison having been arrested 
for the Moran and Barbaro murders, enlisted™̂®^  '^'to contact DSC L’Estrange 
to arrange to meet “on the

**

-I® Exhibit RC0269A - statement of Commander Stuart Bateson dated 7 May 2019 at [61] (VPL.0014.0027.OOei at 0010).
Exhibit RC0252 ~ Purana member chronoiogy (VPL.0015.0001.0408 at 0421); Exhibit RC0264 - Statement of Nigel 

L’Estrange, 3, [14] {VPL.0014.0036.0001 at .0003); Exhibit RC0269A- Statement Of Gommahder Stuart Satesor! 
dated 7 May 2019 at [63] {VPL.Q014.0Q27.0001 at 0011),
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(e) By February 2008, Mr Thomas, who was still in prison awaiting trial, decided to 
cooperate with poiice and, this time, instructed Ms Gobbo to approach police on 
his behalf;''®**

(f) On 19 February 2006, both Ms Gobbo and Mr Thomas’ solicitor, Mr Vaios, met 
with Com. Bateson and told him that Mr Thomas had instructed them that he 
wished to co-operate. This was just after Mr Andrews had written to the relevant 
Senior Crown Prosecutor informing him that he wished to co-operate. It also 
followed Mr McGrath’s evidence at the trial of Carl Wilfiams for the murder of Mr 
Marshal! being accepted (a matter that Justice King observed would, if it came to 
pass, dramatically change the strength of the Crown case against Mr Thomas 
because it would mean that Mr McGrath was accepted as a witness of truth);®**

(g) A few days later, on 22 February 2G06, Mr Thomas told DS Bateson to speak to 
his solicitor about him making statements which Mr Bateson did;®®*

(h) Mr Bateson and Mr O’Brien met with Mr Thomas on three occasions in the weeks 
that followed:

(!) The transcripts were provided to Ms Gobbo on 20 April 2006;

(j) it was not until 29 June 2006 that Mr Thomas entered his guilty plea and he did 
that without, to Com. Bateson’s knowledge, having committed to assisting police. 
Com. Bateson’s evidence was that Ms Gobbo had likely spoken to Mr Horgan SC 
before the plea about Mr Thomas co-operating. After Mr Thomas had entered his 
plea, Mr Bateson met with Mr Thomas together with Ms Gobbo and Mr Vaios in 
the ceils at which time Mr Thomas said that he now wished to assist police by 
making statements;®**

(k) Mr Thomas’ solicitor was asked to provide a witness statement to the 
Commission addressing three questions.®  He was not asked whether Ms Gobbo 
gave advice to Mr Thomas about pleading guilty, making admissions and 
implicating his associates and, if she did, about the circumstances in which it was 
given and the content of the advice. He was not asked if Ms Gobbo had 
encouraged Mr Thomas to make admissions, enter a plea of guilty and to 
implicate his associates. He was not asked if he himseif had given such advice to 
Mr Thomas and, if he had, when he gave the advice and the reasons why he 
gave that advice. Mr Vaios co-operated with the Commission in providing a 
witness statement but, because he was not asked, his statement does not 
address these critical matters. He was not called for cross-examination;

*

(l) Mr Thomas’ evidence was that Ms Gobbo encouraged him to plead guilty and to 
become a prosecution witness.®'®  However, given Mr Thomas’ credibility issues 
and that it was plainly in his interests to give that evidence, his evidence alone is 
insufficient to find that Ms Gobbo encouraged him to make admissions, enter a 
plea of guilty and to implicate his associates, especially given that Counsel 
Assisting chose not to adduce evidence from a key witness, Mr Vaios, on the 
issue;

*

Exhibit RC0269A - Statement of Commander Stort Bateson dated 7 May 2019 at I77H78] (VPL.0014.0027.0001 at 0013).
Exhibit RC0259 - Statement of Commander Stuart Bateson dated 7 May 2019 at [78] (VPL.0014.0027,0Q01 at .0013). 
Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [80] (VPL.0014.0027.0001 at .0013). 
Exhibit RC0269 - Statement of Gommandsr Stuart Bateson dated 7 May 2019 at [92] (VPL.0014.0027,0001 at .0015). 
Untendered - Emaii from the solicitors 3.ss!sting the Royal Commission to Corrs Chambers Westgarth dated 8 dulv 2020

(VPL.0005.0306.0001). '
Exhibit RC1175 — -Statement of Mr Thomas at [37H38] (RCMPI.0131.0001.0001 at .0001_001Q).
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(m) Further, even if Mr Thomas’ evidence on this issue is accepted, his evidence is 
that Ms Gobbo encouraged him to plead guilty in the lead up to Mr Andrews 
pleading guilty. Mr Thomas said that Ms Gobbo told him that Mr Andrews ‘might 
be pleading and might roll’ and she urged Mr Thomas to get in first. If Ms Gobbo 
gave that advice then she likely gave it in February 2006,'5"'  which was well 
before Ms Gobbo had been shown the transcripts. If she gave that advice, then 
there is no causal link between police and the advice she gave. That is, there is 
no evidence that police asked Ms Gobbo to advise Mr Thomas to get in before Mr 
Andrews and plead guilty and co-operate with police. It is also not evident why 
police would want her to give such advice;

*

(n) Mr Thomas gave evidence that Mr Vaios was shocked when he got back from 
holidays to discover that he had pleaded guilty. Mr Thomas said that Ms Gobbo 
had kept Mr Vaios away from it all and away from him.^®® Mr Vaios’ statement to 
the Commission does not address these issues and he was not called to give 
evidence or asked for a supplementary statement. However, the evidence before 
the Commission shows that Mr Thomas’ evidence was false because:

(i) On 19 February 2006, Mr Vaios met with Com. Bateson and Ms Gobbo, 
after Mr Thomas said he wanted to plead guilty;

(ii) On 23 March 2006, Mr Thomas told Mr O’Brien and Mr Bateson that Mr 
Vaios had advised him to plead guilty and assist police;"'®® and

(iii) On 29 June 2006, when Mr Thomas entered his guilty plea, Mr Vaios was 
present. He met with Mr Bateson. Mr Thomas and Ms Gobbo afterwards to 
discuss Mr Thomas’ desire to become a prosecution witness in return for a 
reduced sentence;"®^*

(o) To the extent that Mr Thomas gave the self-serving evidence that Ms Gobbo had 
pressured or persuaded him to plead guilty and to give evidence, Ms Gobbo 
unequivocally denied that before the Commission:"'®®

I want to ask you about some matters that Mr Thomas has raised in his 
statement. One of the things that he wili suggest or he has suggested is 
that you pressured and persuaded him to plead guilty and to give 
evidence. What do you say to that? That's not consistent with my 
recollection.

Do you say that you didn't pressure or persuade him; is that right? 
Correct.

(p) Ms Gobbo was unable to say with certainty whether she had advised Mr Thomas 
that it could be in his interests to plead guilty and give evidence."*®®  She 
suggested she may have done so once Mr Thomas reached the point of wishing 
to cooperate with police;"'®®

■* “ Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [75]-[78] (VPL.0014.0027.0001 at .0013).
T13592.38-43 (Thomas).

““ Exhibit RC0476 - Transcript of conversation between Stuart Bateson and Mr Thomas ai PH Prison
(VPL.0005.0062.0609 at .0689).

-•57 Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [92] {VPL.0014.0027.0001 at .0015).
'•5’713402.34-43 (Gobbo).
<58 T13402.45-13403.30 (Gobbo).
<55 T13402.45-13403.1 (Gobbo).
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(q) Ms Gobbo recalled occasions when Mr Thomas had vacillated in his intention to 
assist police;^®^

(r) It was put to Ms Gobbo that she may have heard from DS Bateson that by around 
April 2006, Mr Thomas was considering not assisting police because '^may 
have objected. It was put that Ms Gobbo then communicated

and reassured her, so that Mr Thomas was convinced to cooperate."'®^

(s) Ms Gobbo's recollection of these matters was vague, at best.''®® As in the 
example below, the cross-examination on this point consisted of assertions or 
propositions being put by Counsel Assisting, without a proper foundation, and Ms 
Gobbo’s vague agreement:

/s the effect of the evidence this: you heard from Mr Bateson that there could , . , .Mr Thomas' Personal Partner ... . , , .
be a spanner in the works and might not be prepared to go
along and you communicated with her and smoothed things over and got 
things back on track. That's the essence of what Tm putting? Yeah, quite 
probably. As I said, my recollection is the issue was about her charges being 
withdrawn and her being able to keep the property and not face the loss of 
if 464

(t) Contrastingly, Com. Bateson’s evidence was clear and detailed around his
. , , Mr Thomas' Personal Partner
interactions with Mr Thomas and

Mr Thomas' Persortal Partner
(u) Com. Bateson told the Commission that had resisted any move

by Mr Thomas to assist police while she believed ’ was innocent of
murder;

(v) The shift identified by Com. Bateson was that, at that time, Mr Thomas had 
started telling police that he wanted to tell the truth. Com. Bateson articulated 
that the most logical scenario was that Mr Thomas had made a similar revelation

Mr Thomas pei^^ murders in relation to which he was
charged;

(w) It was likely for this reason that pemonaipartner Thomas
eventually agreed to admit the murder of Moran and assist. Com. Bateson 
denied that Ms Gobbo was tasked by him to speak to Mr Thomas;'*®®

(x) When asked again whether she had pressured or persuaded Mr Thomas to sign 
his statement about the Moran and Barbaro murders, Ms Gobbo responded:

I would be lying if I said I’ve got a specific recollection of even reading that 
statement.

23.123 On that evidence, the Commission cannot be satisfied that Ms Gobbo advised Mr 
Thomas to plead guilty, make admissions and implicate his associates and no basis to 
find that she was encouraged by police to give such advice.

23.124 If Ms Gobbo did advise Mr Thomas to plead guilty, make admissions and implicate his 
associates, the state of the evidence does not enable findings to be made that:

(a) such advice was the sole, dominant or even a persuasive factor in Mr Thomas’ 
decision;

«’ T13403.3-10 (Gobbo).
-lezTI 3367.19-27 (Gobbo).

Ibid.
““ Ibid; see also T13366.18-46 (Gobbo).

T9722.29-9723.28.
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(b) any advice from Ms Gobbo (or Mr Vaios) to assist police amounted to 
unreasonable pressure or was contrary to a desire expressed by him to explore 
the possibility of obtaining a benefit by assisting police; or

(c) Ms Gobbo gave that advice to Mr Thomas in order to assist Victoria Police.

23.125 If Ms Gobbo did give such advice, she is likely to have had more plausible motivations 
for giving it, such as because she considered it to be in Mr Thomas’ best interests in 
circumstances where the case against him was growing in strength and, if convicted, he 
was facing life imprisonment. Mr Vaios seems to have given that advice.

23.126 The vice in the proposed finding at [1060.10] is that it oversimplifies the evidence and 
thereby is apt to obscure the real issues. There is no evidence at all that Com. Bateson 
knew any such thing. The evidence is that Com. Bateson disclosed his notes about Ms 
Gobbo and made claims of immunity, which were upheld.

23.127 However, Com. Bateson accepts that the Commissioner should find that he was 
inadequately trained about Victoria Police’s obligation of disclosure and did not 
adequately understand Victoria Police’s obligation of disclosure.

Proposed findings at [1072]

23.128 The proposed finding at paragraph [1072] is vague and unclear. Counsel Assisting 
invite the Commission to find that Mr Bateson

It is unsatisfactory to leave Mr Bateson to 
guess as to what Counsel Assisting are referring to in paragraph [1072]. Procedural 
fairness requires that adverse matters be put with specificity to enable a response.

23.129 First, it is not clear what ‘involvement’ in the prosecution of people Mr Thomas 
implicated that Counsel Assisting is referring to. In the absence of this being made 
clear, Mr Bateson cannot meaningfully respond.

23.130 Second, it is not clear how any such involvement had the consequence that Mr Bateson 
was aware of the ‘continued use of Ms Gobbo’ against Mr Thomas. Among other things, 
it is not clear what is meant by Victoria Police using Mr Gobbo ‘against’ Mr Thomas, If 
that is a reference to Ms Gobbo’s involvement in the statement taking process, there is 
no evidence that this constituted the use by Victoria Police of Ms Gobbo “against’ Mr 
Thomas. Indeed, it was done for Mr Thomas’ benefit and would have been done with 
any accused person in Mr Thomas’ position.

23.131 Third, the finding does not follow from the matters set out in the applicable part of 
Counsel Assisting’s submissions.

23.132 Accordingly, the proposed finding at paragraph [1072] is oppressive and unreasonable. 
It is not supported by the known facts. There is no apparent basis to advance it. The 
ambiguity in its formulation means that Mr Bateson is unable to meaningfully engage 
with it and he is, therefore, not provided procedural fairness. Counsel Assisting are 
invited not to press paragraph [1072], or to, at least, clarify it so that Mr Bateson may 
respond.

23.133 If paragraph [1072] relates to the 9 November 2007 event, then that matter is 
addressed in detail in Mr Ryan’s submissions and Mr Bateson adopts those 
submissions.

Proposed finding at [1073]

23.134 The proposed finding in paragraph [1073] should not be made because, first, much of 
the alleged evidentiary basis for it has been shown to be unsound and, second, it 

Relevance

Relevance
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operates on the false premise that Com. Bateson had an entitlement, power or authority 
to “allow” Ms Gobbo to act for Mr Thomas or to “prevent’ her from doing so.

23.135 In relation to the evidentiary matters in paragraphs [1071.1]-[1071.10], they have 
already been addressed above.

23.136 As to the additional factual matters alleged at paragraphs [1073.1] and [1073.2], the 
alleged “sanitising’ of Com. Bateson’s notes in connection with Mr Thomas’ statements 
has been addressed earlier. In the absence of either the person who made the notes, or 
the person who had the conversation about which the notes were made, the 
Commission cannot determine the real meaning of the diary note. An inference should 
not be made when the person who made the note gave evidence, but was not asked 
about it.

23.137 Further, there is no evidence at all that Com. Bateson’s notes about his 
communications with Ms Gobbo on behalf of Mr Thomas were to be “sanitised” 
generally. And, indeed, it can be seen that they were not. Com. Bateson’s notes of his 
communications with Ms Gobbo in the period from 9 July 2004 to 12 July 2004 used her 
name.

23.138
Pli
As to paragraph [1073.3], there is no evidence that Ms Gobbo had “influence” over“'^°™’ personal partner 
QHHUmUmL Mr Thomas' Personal Pa

evidence is that asked Ms Gobbo to visit her after Com.
Bateson had spoken personalp,^^^rThomas .g request about his potential guilty

Mr Thorrtas*  Personal Pai 
plea and the consequences for||^^^^H Following that meeting. spoke
to Com. Bateson and confirmed’s decision to plead guilty. This
Commission does not know what Ms Gobbo said to , nor why
changed her attitude. Ms Gobbo could not recall the discussion, and“'^™®''*'®°" ’"’'was 
not called to give evidence.

23.139 It was Mr Thomas’ decision to talk to Victoria Police. He asked Com. Bateson to visit his 
wife to explain the situation for him. There is no evidence to suggest that Ms Gobbo did 
anything other than confirm to Mrs Thomas that her husband’s instructions were that he 
wanted to plead guilty and he wanted a reduced sentence. There is no evidence at all 
that Ms Gobbo had some form of “influence” over Mrs Thomas. If Counsel Assisting 
wanted to submit such a matter then they needed to call the person said to be 
influenced to give evidence before this Commission as to whether she was influenced 
or not.

23.140 The asserted finding in paragraph [1073.4] mischaracterises the situation. Com. 
Bateson and Mr O’Brien did not give Mr Thomas an assurance of Ms Gobbo’s honesty 
in the meeting of 23 March 2006. Rather, Com. Bateson expressed his opinion that Ms 
Gobbo was honest, and he explained in his oral evidence to the Commission what he 
was referring to. The transcript needs to be read by the Commission in its entirety.

23.141 Equally, the proposition that Mr Thomas was ‘encouraged’ or ‘not dissuaded’ from using 
Ms Gobbo is contrary to the overwhelming weight of evidence. As is set out above, both 
Mr Bateson and Mr O’Brien did what they could to discourage Mr Thomas from 
continuing to engage Ms Gobbo without compromising her safety. They told Mr Thomas 
that Ms Gobbo was not independent because she had represented others, and Mr 
Thomas agreed with them. Mr O’Brien took the additional step of recommending 
alternative legal representation.

23.142 In relation to the proposition embedded in paragraph [1073] itself. Com. Bateson was 
not “allowing” Ms Gobbo to act for Mr Thomas, nor did he “fail to prevent’ it. Mr Thomas 
engaged Ms Gobbo to act for him, and Ms Gobbo accepted the retainer. That was not 
an act that Mr Bateson was capable of “allowing’ or “preventing”, in the sense that he 
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had no entitlement, power or authority to do either of those things. There is evidence 
that the Senior Crown Prosecutor raised conflicts with Ms Gobbo.

Proposed finding at [1074]

23.143 The proposed finding at paragraph [1074] arises from Mr Thomas’ bail application on 8 
September 2005. That matter has been comprehensively addressed earlier in these 
submissions.

23.144 The proposed findings cannot, and should not, be made. They relate to matters that fall 
outside the terms of reference of this Commission. On 8 September 2005, Ms Gobbo 
was not a registered source and was not providing Victoria Police with any information 
about Mr Thomas. Accordingly, the events of 8 September 2005 can have no bearing 
on Terms or Reference 1 or 2. Making those findings would constitute a denial of 
procedural fairness.

23.145 In any case, the evidence does not support the findings for the reasons set out earlier.

23.146 The finding in paragraph [1074.2] goes too far. The Commissioner is not able to 
conclude, on the material before the Commission, that Ms Gobbo was conflicted out of 
appearing at the bail application because:

(a) the issues on the bail application were very confined;

(b) Mr Tinney, Mr Vaios and the presiding judge did not express any concern about 
Ms Gobbo appearing at the bail application in circumstances where she had 
previously represented Mr McGrath and that was known;

(c) Mr Thomas knew that Ms Gobbo had previously represented Mr McGrath when 
he implicated Mr Thomas;

(d) it is unknown whether Mr McGrath agreed to Ms Gobbo appearing for Mr Thomas 
on the bai! application because no evidence was adduced from him;

(e) it is unknown whether Ms Gobbo had shared al! the information that she had from 
her representation of Mr McGrath with Mr Thomas, with or without consent, 
because Mr Thomas was not asked and no evidence v/as adduced from Mr 
McGrath.

23.147 As to paragraph [1074.3], there is no evidence of this at all. Ms Gobbo was not a human 
source at this date. She had not given Com. Bateson any information about Mr Thomas. 
Ms Gobbo did not have a conflict of this kind merely because she provided Com. 
Bateson with some Information about Solicitor 2 out of personal spite. There is no 
evidence that Ms Gobbo had a conflict at this time, much less that Com. Bateson knew 
that she had such a conflict.

23.148 Paragraph [1074.4] cannot be maintained. There is no evidence at all that he had any 
such knowledge. That is at least in part because Counsel Assisting did not ask him. 
Absent direct evidence, there is no proper basis to infer that Com, Bateson had any 
knowledge of what Ms Gobbo did and did not coneeat from Mr Thomas. Further, 
paragraph [1074.4] is misconceived for the reasons above and for those reasons set 
out earlier in these submissions on the bail application issue.

23.149 As to paragraphs [1074.5], [1074,6] and [1074.7], these matters have been 
comprehensively addressed above and in the submissions about the bail application.

23.150 As to the proposed finding in paragraph [1074.8], there is no evidence of this at ail,

23.151 The unstated inference is that Com. Bateson acted improperly, if such an implication is 
intended, it is rejected. If the implication is that Com. Bateson did not object to Ms
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Gobbo appearing at the bail application because he thought it would advantage him in 
that Ms Gobbo would not try her best to get him ball then that is no more than cynical 
speculation,

23.152 There can be no reasonable criticism of Com. Bateson in connection with Ms Gobbo’s 
appearance at the 5 September 2005 bail application.

Proposed finding at [1075]

23.153 The proposed finding in paragraph [1075] is not open on the broad basis proposed by 
Counsel Assisting, in particular, the attribution of intention and motivation cannot be 
sustained and must be rejected.

23.154 Com. Bateson agrees that the proposed findings in paragraphs [1075.1] to [1075.3] are 
open on the evidence,

23.155 The matter in paragraph [1083.4] is not open on the evidence, Mr Bateson’s state of 
mines was not that Ms Gobbo was not able to independently represent Mr Thomas. In 
fact, his evidence was that he believed that she would represent him well. Mr Bateson 
knew that Ms Gobbo had acted for Mr McGrath and went on to act for Mr Thomas. 
However, that is not the same thing as saying that he knew that Ms Gobbo could not 
independently represent Mr Thomas, it v/as widely known that she was representing Mr 
Thomas after having represented Mr McGrath.

23.156 The fact asserted in paragraph [1075,5] is an oversimplification which is vague, 
ambiguous and likely to mislead. As at 23 March 2006, Com. Bateson did not know that 
Ms Gobbo was speaking to the SDU about Mr Thomas. As such, there is no basis to 
say that Com. Bateson knew that Ms Gobbo was “serving the interests’ of Victoria 
Police in connection with Mr Thomas.

23.157 in any ease, there is no evidence that Ms Gobbo was serving the interests of Victoria 
Poiice in connection with Mr Thomas and certainly no evidence that Com. Bateson 
knew that she was doing so.

23.158 Com. Bateson did not know what advice Ms Gobbo was providing to Mr Thomas, save 
that on 23 March 2006 Mr Thomas said that Ms Gobbo and her instructing solicitor had 
told him that he should cooperate in relation to his charges. Com. Bateson also did not 
know what Ms Gobbo’s motivations were when, according to Mr Thomas, she provided 
that advice to him. There was no reason for Mr Bateson to believe that Ms Gobbo was 
not serving Mr Thomas' interests when she advised him. Mr Thomas told Com. 
Bateson in their discussion on 23 March 2006 that his solicitor had given him the same 
advice.

23.159 Com. Bateson accepts that Ms Gobbo should not have provided any advice to Mr 
Thomas (assuming that she did) - in'espective of the content of that advice - if she v/as 
speaking to the SDU about him.

23.180 For all of the reasons identified, the proposed finding at paragraph [1075.5] is not open 
to be made.

23.161 As to the facts asserted in paragraphs [1075.6] and [1075,7], Com. Bateson has 
responded to those matters above. They are contrary to the evidence.

23.182 As to paragraph [1075,8], Mr Bateson agrees that Mr Thomas would not have been told 
that Ms Gobbo was a human source.
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23.163 It is not open to the Commissioner to make the finding in paragraph [1075.9], The 
contention there is a serious matter and a finding to that effect should not be iightiy 
made, it should not be made other than on the basis of direct and compelling evidence.

23.164 There is no direct evidence that supports the proposed finding. The weight of evidence
- much of which has not been referred to by Counsel Assisting in their submissions - is 
to the contrary. As with so many of Counsel Assisting’s submissions, it falls to Com. 
Bateson to identify what precisely is being alleged and then to attempt to respond to it. 
That is unsatisfaGtory.

23.165 If the relevant “deception” is that Ms Gobbo was speaking to the SDU about Mr Thomas 
while representing him, that was not known to Com. Bateson on 23 March 2006. There 
is not a skerrick of evidence that suggests otherwise.

23.166 if the relevant “deception" is that Mr Thomas was not told that Ms Gobbo had acted for 
Mr McGrath then, as a matter of fact, Mr Thomas knew that information and was not 
deceived.

23.187 If the relevant “deception” is Mr Thomas not being told about Ms Gobbo acting for Mr 
McGrath in relation to his statements, insofar as Com. Bateson is concerned:

(a) that fact was revealed to the Court, and a claim of Pli over his daybooks was 
upheld;

(b) Com. Bateson was cross-examined by Mr Thomas’ senior oounsei about Mr 
McGrath's statement process, including the involvement of Mr McGrath's legal 
representative;

(c) Com. Bateson was not asked by Mr Thomas’ senior counsel whether Mr 
McGrath’s legal representative had in fact reviewed the statements or what 
changes were subsequently made; and

(d) Com. Bateson confirmed that ail changes to the statements had been made at 
the request of Mr McGrath.

23.168 While there was no “deception” there was also no intention to deprive Mr Thomas of 
independent legal representation.

23.169 First, Victoria Police - both through detectives and the SDU - were encouraging Mr 
Thomas to obtain new representation. Alt of the evidence supports the conclusion that 
Victoria Police’s strong preference was that Ms Gobbo not act for Mr Thomas.

23.170 Second, Com. Bateson and Mr CBrien encouraged Mr Thomas to obtain independent 
representation and to take advice from Mr Vaios.

23.171 Third, Mr O’Brien went as far as asking for Ms Gobbo to suggest alternative 
representation for Mr Thomas - a suggestion she refused on the basis that she could 
think of no other barrister who could represent him.

23.172 Further, Com. Bateson did not encourage Mr Thomas to engage Ms Gobbo, or to 
continue to engage Ms Gobbo. There is no evidence that he told Ms Gobbo what advice 
she should give Mr Thomas or attempted to influence her about that advice.

23.173 Consequently, there is no evidentiary basis for a finding that Com. Bateson’s conduct 
was calculated to deprive Mr Thomas of independent legal representation. The weight 
of evidence, which supports the opposite conclusion, has not been addressed by 
Counsel Assisting. Once they have regard to it, it is submitted that it will be evident that 
there is no proper basis to eontinue to press the finding in 1075.9.
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23.174 As a consequence of the finding at 1075.9 not being open, the proposed finding at 
1075,1Q is also not open. Com, Bateson did not want or need Mr Thomas to be 
deprived of independent legal representation in order to secure his cooperation with 
Victoria Police, or at all. Further, if Mr Thomas' evidence is to be accepted, Mr Thomas 
got independent legal advice from his solicitor that he should plead guilty and co
operate with police in order to avoid spending the rest of his life in prison.

Proposed finding at [i076]

23.175 The finding at paragraph [1076] is not open when the true facts are understood.

23.176 The evidence does not support a finding that Ms Gobbo was provided the transcripts as 
a human source for the purpose of encouraging Mr Thomas to take any particular 
course of action. She was provided the transcripts as Mr Thomas’ barrister. This event 
has been addressed in detail in Mr Ryan's submissions and Mr Bateson adopts them.

Proposed findings at (1279]

23.177 Between May and September 2005, Ms Gobbo spoke to Com. Bateson about Barrister 
1 and Solicitor 2. She mainly spoke about money laundering by Solicitor 2, and the 
manner in which criminal lawyers were being paid by their clients.''®®

23.178 From about 6 October 2005, Ms Gobbo acted for Solicitor 2 in connection with a 
summons issued to Solicitor 2 to attend and give evidence at the trial of two men 
charged with murdering her de facto partner on 8 May 2004.

23.179 On 7 October 2005, Ms Gobbo appeared for Solicitor 2 when the subpoena was called 
on.

23.180 Com. Bateson was present in Court for part of that day.

23.181 At paragraph [1279], Counsel Assisting submit that it is open to the Commissioner to 
find that Com, Bateson knew that Ms Gobbo had appeared for Solicitor 2 that day. 
Counsel Assisting point to several factual matters said to support the contention, it is 
not necessary for Com. Bateson to address those matters individually. He accepts that, 
by reason of his presence in Court that day, it is likely that he knew that Ms Gobbo 
acted for Solicitor 2. He accepts that he knew that Ms Gobbo had previously given him 
information adverse to Solicitor 2's interests.

23.182 Counsel Assisting’s proposed finding stops with Com. Bateson’s knowledge. It does not 
address the findings open to the Commission about \vlfy Com. Bateson did not take any 
further steps.

23.183 There are three relevant points.

23.184 First, Com. Bateson distinguished between information provided by a legal practitioner 
that had been obtained in the course of their occupation, and information that was 
obtained outside of their work. As set out above, Com Bateson believed that Ms Gobbo 
was speaking to him about information from social and incidentai interactions,^®^

23.185 Put another way. Com. Bateson did not identify the relevant conflict. His evidence on 
this point was consistent with many other witnesses who appeared before this 
Commission.

48? Sgg T1141Q.6, 9-13, 20-,3a (Overtand); T13285.33-44, T13285.9-10, T13301-3 (Gobbo). 
T10064.33-43,
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23.186 Second, the failure of Com. Bateson and others to identify this form of conflict oecurred 
in circumstances where he had received no training at ail from Victoria Police about the 
identification arid management of conflicts of this kind.

23.187 Third, Com. Bateson, then a Detective Sergeant, was entitled to reasonably believe that 
Ms Gobbo would respect her professionai obligations.

Proposed finding at [16751

23.188 The finding proposed at paragraph [1675] is a further example of how Counsel 
Assisting’s decision to approach their submissions with a view to attributing individual 
responsibility risks obscuring the real issues ar^d pays scant regard to the practieal and 
operational realities of Victoria Police.

23.189 First, it is not clear what ‘‘use” of Ms Gobbo is being referred to. If that is a reference to 
the meeting of 19 April 2006, then for the reasons set out above, it did not constitute the 
“use” of Ms Gobbo,

23.1 SO Outside of that event, there is no evidence at ail that Com. Bateson knew that the SDU 
was likely to have holdings about Ms Gobbo that needed to be disclosed in the trial of 
Carl Williams.

23.191 The issues that arose in August 2006 related to certain claims for Pil in the trial of 
Williams. The issues were connected to claims of PH that had been made in relation to 
the statements of three witnesses including Mr Andrews and Mr Thomas.

23.192 The Court vi/as aware of the dispute about whether these materials should be disclosed, 
and it was being dealt with through the Court processes. The VGSO was retained.

23.193 Com. Bateson disclosed his diary notes and daybooks, and Chief Magistrate Gray 
upheld the PH claims relating to Ms Gobbo.

23.194 Second, Com, Bateson was not responsible for managing the PH issues that arose in 
connection with Carl Williams’ trial. His diary and daybooks for the following week do 
not show any involvement at all in connection with the resolution of the PH issues.

23.195 Third, the broader issue of whether the SDU holdings contained disclosable material 
was not a matter that Com. Bateson had any responsibility for. Even if Com. Bateson 
had known that there was material in the SDU holdings that might have been relevant 
(which is denied), the SDU was the specialised unit set up to manage human sources. 
Com. Bateson was entitled to rely on that unit to have systems in place to address such 
matters.

23.196 Fourth, Com. Bateson did not engage with Ms Gobbo in her capacity as a human 
source, did not have any oversight of the SDU In connection with her handling, did not 
know how often they engaged with her or about what nor what records they kept.

23.197 Fifth, Com. Bateson’s superior, DAI O’Brien was involved in the issue and was the point 
of contact between the SDU and the Parana Taskforce, Com. Bateson was entitled to 
trust that superior officers were managing the issue. The inclusion of Com. Bateson in 
the proposed finding at paragraph [1675] does not pay sufficient regard to Com. 
Bateson’s rank at the time of these events, the complete absence of any training on 
these issues and the direct involvement of his commanding officer in the issue.

23.198 Com. Bateson accepts that it is open to the Commissioner to find that Victoria Police 
should have obtained legal adviee in relation to its disclosure obligations arising from 
the use of Ms Gobbo as a human source and that a system should have been put in 
place to address disclosure.
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23.199 Com, Bateson says that it is open to the Commissioner to find that this did not occur 
because Victoria Police officers did not receive adequate training about the duty of 
disclosure. Com. Bateson says that it is also open to the Commissioner to find that if 
officers had received adequate training about the duty of disclosure and had there been 
sufficient emphasis on the obligation within Victoria Police at the time, such legal advice 
would have been obtained.

Proposed finding at [2882]

23.200 In November 2007, Dominic Gatto was served with a notice to attend a coercive 
examination. That examination took place on 20 and 21 November 2007. Ms Gobbo 
appeared for Mr Gatto as junior counsel to Robert Richter QC. Com, Bateson had no 
direct involvement in these events. The investigation was being managed by Mr Buick.

23.201 On 22 November 2007, following the second day of the hearing, Ms Gobbo gave 
information to her handlers about Mr Gatto.'®®  Counsel Assisting assert that this 
information was disseminated to Com. Bateson.

*

23.202 As with countless allegations before it. Counsel Assisting does not set out Com. 
Bateson’s evidence about whether this information was disseminated to him or not.

23.203 Com. Bateson’s evidence was that:

(a) as at 22 November 2007, he was still in his position at the Crime Strategy Group;

(b) he then travelled interstate;

(c) he did not start at Purana until 26 November 2007: and

(d) he had no note of receiving the information.’®®*

23.204 It is improbable that this information was disseminated to Com, Bateson before he 
commenced with Purana on 26 November 2007, As such, the information was either 
disseminated to Com. Bateson later in time, or not at ail.

23.205 Certainly, Com. Bateson’s diary records parts, but not the whole, of this information 
being disseminated to him on 6 December 2007. As such, the best evidence of what 
was disseminated and when is that of Com. Bateson. There is nothing in Com.
Bateson's notes that suggest he was told that Ms Gobbo appeared for Mr Gatto at the 
examination.

23.206 On 26 November 2007, Com. Bateson was upgraded into the position of Acting 
Detective Inspector at the Purana Taskforce for a period of only two weeks,' ’® In this 
period. Com. Bateson received information from the SDU about Mr Gatto and it was 
“clear enough” to him that the information was coming from Ms Gobbo,’”'' Mr Bateson 
did not get across the detail of the work being undertaken in the taskforce during his two 
week period of upgrading. That was not his role in that period.

*

23.207 Com. Bateson did not accept that he knew that Ms Gobbo was acting for Mr Gatto at 
the time.’ ’2 He had no record in his notes of that information and observed that Mr 
Gatto had not been charged with anything at that time.'”®

*

Exhibit RC0281 - !CR3S38 (111). 22 November 2007 {VPL.2000.0003 5486 at .5493).
'I® T9915.25-32, 34-37, 39-44. 46-47; ”9915,46-47-9916.1-4.

T9896.3S-36.
T9896.38-42.

« T9897.7-8. 10, 12; 19914,17-18. 20-21.
T9897.3-5: T9914.20-21.
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23.208 When it was put to Com. Bateson that he knew that Ms Gobbo was providing 
information about a person that she was acting for, Com. Bateson said:

S’m just not willing to aceept that at this point. Absolutely she's providing 
information about Mick Gatto, I accept that. I’m not quite sure that I knew she was 
acting for him because I don't think we had him charged with anything at that 
point.

23.209 It was afso put to Com. Bateson that he should have identified that some of the 
information passed to him included information about the advice given to Mr Gatto by 
Mr Richter. Com. Bateson explained that he thought the information was coming from 
Mr Gatto, not from Mr Richter himself."'^®*

23.210 Com. Bateson was asked whether this was of concern, and he responded that he did 
not find it earthshattering."’'''® The cross-examination ended there, and Counsel Assisting 
did not return to the topic. What Com, Bateson thought about the potential conflict was 
not explored.

23.211 From this insufficient evidentiary foundation, Counsel Assisting submit at [2882] that it is 
open to the Commissioner to find that Mr Bateson either knew that Ms Gobbo was 
acting for Mr Gatto, or alternatively had cause to make inquiries as to whether Ms 
Gobbo was acting for Mr Gatto.

23.212 As to the first proposition:

(a) Com. Bateson’s evidence was that he did not believe that he knew that Ms 
Gobbo was acting for Mr Gatto because, at that time, Mr Gatto had not been 
charged with anything;

(b) Com. Bateson’s diaries do not show that he had this knowledge;

(e) Com. Bateson’s position at the time was Detective Senior Sergeant at the Crime
Strategy Group;

(d) Com. Bateson was upgraded to Acting inspector at the Purana Taskforce after Mr 
Gatto’s examination (at which Ms Gobbo had aded for him);

(e) Com. Bateson was upgraded for only two weeks ~ which is hardly sufficient time 
to absorb the details of the many investigations being conducted by Purana;

(f) the information given by Ms Gobbo about the hearing to the SOU and which was 
marked as “disseminated’ to Com, Bateson:

(i) was almost certainly not disseminated to him contemporaneously (because 
Com, Bateson was at the Crime Strategy Group at the time); and

(ii) was almost certainly disseminated to him in part only on 6 December 2007, 
with no indication that he was informed that Ms Gobbo had appeared for Mr 
Gatto at the examination;

(g) Mr Buick did not give evidence that Com. Bateson knew that Ms Gobbo had 
acted for him.

23.213 As to the second proposition, it is not supported by the evidentiary matters referred to 
by Counsel Assisting in paragraph [2882], Com. Bateson accepts that he knew that Ms 
Gobbo was a barrister and registered human source. However, the proposition that he

T9S1S,2S-30.
T9916.43-44.
T9917.2-4. 
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had experience “with Ms Gobbo and knowledge of her role with Victoria Police and in 
particular her assistance to the Purana Taskforce” is so vague and imprecise as to be 
meaningless. If Counsel Assisting submit that by November 2007 Com. Bateson had 
particular knowledge that should have alerted him to the probability that Ms Gobbo 
would act for Mr Gatto in breach of her professionai obligations, it should be olearty 
stated. Com. Bateson should not be left to guess what “experience” Counsel Assisting 
refer to,

23.214 Counsel Assisting’s reference to Mr Thomas in the next dot point underscores this 
point. Counsel Assisting refer to Com. Bateson’s awareness “of Ms Gobbo’s previous 
and ongoing involvement with Mr Thomas .., and his own dealing with her in that 
respect”. It is obvious that Com. Bateson was not aware of all of Ms Gobbo’s 
interactions with Victoria Police concerning Mr Thomas, including her communications 
with the SDU. Precisely what of Ms Gobbo’s interaction with Victoria Police is said to 
support ttris allegation is unknown.

23.215 That same observation can be made in relation to the allegation that Com, Bateson 
“was aware of Ms Gobbo’s involvement with Mr Gatto”. That formulation is so vague as 
to be meaningless. Com. Bateson cannot respond to it.

23.216 Finally, and in any case, this is a further example of a proposed finding that suggests an 
eagerness to criticise Com, Bateson. The essence of the finding is that Com. Bateson 
should have inferred from his knowledge of Ms Gobbo, the likelihood that Mr Gatto 
required legal advice and because he was receiving information from the SDU about Mr 
Gatto, that Ms Gobbo was likely to place herself in a position of conflict with Mr Gatto 
and should then have taken steps to prevent it. That is not sound analysis,

23.217 The reasons why Com. Bateson was not responsible for managing Ms Gobbo’s 
conflicts of interest are explored in detail above. For present purposes it suffices to 
observe that:

(a) primary responsibility for managing Ms Gobbo’s engagement with Victoria Police 
rested with the SDU;

(b) it was the responsibility of the SDU to filter out information that was subject to 
legal professional privilege and Com. Bateson was entitled to act on the basis 
that the SDU had discharged that responsibility:

(c) Com. Bateson believed that the information about Mr Richter QC’s advice had 
come from Mr Gatto - not from Ms Gobbo being part of privileged conversations;

(d) Com. Bateson’s position at this time Vi/as at the Crime Strategy Group;

(e) Com. Bateson was upgraded to Acting DI in charge of Purana Taskforce for a 
period of two weeks only; and

(f) there is no evidence that Com. Bateson knew that Ms Gobbo was acting for Mr 
Gatto,

23.218 The finding at [2882] is not open on the evidence.
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F. Submission of Detective Inspector Gavan Ryan
24 Introduction
24.1 These submissions address the findings that Counsel Assisting submit are open in 

relation to former Detective Inspector Gavan Ryan. They are structured as follows:

(a) Section A contains an executive summary;

(b) Section B provides contextual information about Mr Ryan and his history 
with Victoria Police;

(c) Section C identifies key evidence about Mr Ryan’s involvement with Ms 
Gobbo, including his awareness that Ms Gobbo had been registered as a 
human source and his knowledge of her involvement with Mr McGrath;

(d) Section D addresses the findings that Counsel Assisting submit are open 
in relation to the Thomas case study (Chapter 7);

(f) Section F addresses other criticisms made by Counsel Assisting of Mr 
Ryan.

25 Section A: Summary
25.1 Gavan Ryan is a highly decorated former member of Victoria Police. He devoted his 

career, both with Victoria Police and, later, the Australian Federal Police, to public 
service.

25.2 In his time at Victoria Police, Mr Ryan was in charge of demanding, dangerous and 
complex investigations, including at the Purana Taskforce, which was responsible for 
investigating homicides and drug crimes in Victoria’s organised criminal underworld, 
and the Petra Taskforce, which investigated the execution of Terrence and Christine 
Hodson. Mr Ryan gave his all to those investigations, to the crews who worked under 
his leadership and to the public. He retired from Victoria Police proud of his service, but 
exhausted.

25.3 Mr Ryan fully cooperated with this Commission. He voluntarily provided three detailed 
witness statements and was thoughtful, considered and frank in his evidence. Mr Ryan 
assisted this Commission in the spirit of public service. He gave his willing assistance to 
aid the Commission to discharge its duty to identify what went wrong, why, and how 
things could be done better.

25.4 Having done so, Mr Ryan has been confronted with the submissions of Counsel 
Assisting which, littered with factual errors, present selective and incomplete evidence 
in support of allegations about which Mr Ryan was not cross-examined nor otherwise 
put on notice.

25.5 The nature and extent of the resulting denial of procedural fairness is significant and 
consequential.

Relevance
25.6 To take one example. Counsel Assisting submit that Mr Ryan knew that |||||||||||^^^^

iRelevance
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April 2006. That allegation is the cornerstone for a findingj^^^^^^^^^^^^

25.7 Counsel Assisting offer not one shred of evidence in support of that allegation.

25.8 There isn’t any.

25.9 Mr Ryan was not asked a single question by Counsel Assisting about|jj|j|j|HBLinthe 
course of his four day cross-examination. He was not asked whether he knewmUim

There is not a 
single document that suggests he knew.

25.10 Without a single piece of evidence, and without affording Mr Ryan procedural fairness. 
Counsel Assisting invite this Commission to find that a highly decorated former officer

25.11 The personal and professional prejudice to Mr Ryan is obvious. He should not have 
been called on to answer the allegation.

25.12 The balance of Counsel Assisting’s submissions suffers from similar problems. When a 
disciplined approach is taken to the analysis of the evidence, it can be seen that there is 
no basis for the adverse findings said to be open in relation to Mr Ryan.

25.13 Mr Ryan does not address the proposed findings in paragraphs [io81]-^^m^^| 
Hm. He refers to and relies on the submissions at Part B to Part D above.

26 Section B; Gavan Ryan
26.1 Gavan Ryan joined Victoria Police in 1979"^^  and went on to have a distinguished 

career with both Victoria Police and, later, the Australian Federal Police. The police 
force was his life.

*

26.2 In 2003, Mr Ryan joined the Purana Taskforce as a Detective Senior Sergeant.'^®  In 
December 2005, Mr Ryan was promoted to the position of Detective Inspector and took 
up in that position with the Major Drug Investigation Division. He held that position until 
August 2007 when, following Detective Inspector Jim O’Brien’s retirement, he returned 
to the Purana Taskforce as officer in charge.'’^®

*

26.3 Mr Ryan retired from Victoria Police in April 2008.''®° He then took up as a 
Superintendent with the Australian Federal Police.''®^

26.4 In 2008 and 2009, he was deployed to the Solomon Islands, where he mentored 
detectives in the National Criminal Investigation Department.''®®

26.5 In 2009 and 2010, he was deployed to Kabul, Afghanistan, where he trained members 
of the Afghan National Police Force.''®®

Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [3] (VPL.0014.0039.0001 at .0001).
‘*‘'® Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [3] (VPL.0014.0039.0001 at .0001).

Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [88] (VPL.0014.0039.0001 at .0014).
“3“ Ibid.

Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [4] (VPL.0014.0039.0001 at .0002).
“82 Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [5] (VPL.0014.0039.0001 at .0002).
“88 Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [6] (VPL.0014.0039.0001 at .0002).
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26.6 In December 2010, he was deployed to Christmas Island as the Police Forward 
Commander responding to the sinking of SIEV221 and the resulting deaths of 50 
asylum seekers."'®"'

26.7 In February 2011, Mr Ryan was deployed to Christchurch in New Zealand as the AFP 
Forward Commander following an earthquake in which 185 people were killed.

26.8 In July 2011, Mr Ryan returned to Afghanistan as the AFP Contingent Commander and 
was stationed at Tarin Kowt as Commander until February 2012."®®*

26.9 Mr Ryan’s distinguished service to Victoria Police, the AFP and the community is 
reflected in the many professional awards and commendations he has received."'®® Mr 
Ryan holds an Australian Police Medal, the Police Overseas Service Medal, the 
National Police Service Medal, the National Medal and the NATO medal."'®^

26.10 The pride with which Mr Ryan served as a member of Victoria Police is captured in his 
evidence to the Commission. He told the Commission that he was proud to have “led a 
team of wonderful men and women who gave everything for each other and the people 
of Australia" and that he “gave everything to Purana and the members gave [him] 
everything in return"."'®®

26.11 Mr Ryan described the work of the Purana Taskforce as “immensely stressful, with life 
and death decisions made on a continuous basis". On his last day at Purana, Mr Ryan 
not only had “no petrol in the tank’ but he had no “fumes left in the tank either"’.‘89*

26.12 The submissions that Counsel Assisting have made about Mr Ryan are profoundly 
wrong and deeply offensive. The lack of care with which allegations 

jhave been made about Mr Ryan is set out below.

Relevance

Relevanc

26.13
'Relevance

IRelevance

Mr Ryan’s service history and evident good reputation must be taken into account by 
the Commission in considering the likelihood of him

27 Section C: Relevant facts
27.1 It was in 2003 that (then) Detective Senior Sergeant Ryan first heard of Nicola Gobbo. 

At the time, he was at the Purana Taskforce.

27.2 Shortly after he started at Purana, he heard Ms Gobbo’s name mentioned from time to 
time around the Taskforce in the context of her acting for accused persons aligned to 
Carl Williams."'®® He heard it said that Ms Gobbo’s relationship with clients went beyond 
that of a normal barrister and client.'®  Ms Gobbo had also been observed in multiple 
organised crime surveillance operations, which made Mr Ryan suspect that she was 
passing information between different persons of interest."'®^ Mr Ryan’s suspicions of 
Ms Gobbo led to her being placed under surveillance,"'®® and she continued to show up 
when Purana had surveillance on others."'®"'

**

Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [7] (VPL.0014.0039.0001 at .0002).
«= Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [9] (VPL.0014.0039.0001 at .0002).
““ Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [13] (VPL.0014.0039.0001 at .0002-.0003).

Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [13] (VPL.0014.0039.0001 at .0002-.0003).
Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [117] (VPL.0014.0039.0001 at .0020). 
ibid.
Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [20] (VPL.0014.0039.0001 at .0004). 

"’Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [21] (VPL.0014.0039.0001 at .0004). 
"2 ibid.
"3 Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [21] (VPL.0014.0039.0001 at .0004-.0005). 

ibid.
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27.3 Mr Ryan also remembered discussions among the Purana Taskforce about possible 
Gonflicts arising from Ms Gobbo acting for multiple people Involved in the same 
suspected criminal offending.'®®  It had been observed that Ms Gobbo v/as visiting 
multiple people?®® “seemed to be a rule unto herself in that she was visiting people in

*

and would “bob up at meetings and go for a walk and talk" (being a 
conversation outdoors without the risk of it being captured on a listening device),'*®®  Mr 
Ryan said that these types of conflicts were “just acGepted' at the time and that he was 
not aware of any discussions within Victoria Police about how they couid be addressed 
by police officers?®® Mr Ryan believed that conflicts of this kind were matters for 
lawyefs to consider.

27.4 This was a regrettable time for the legal profession in Melbourne with other lawyers also 
associating with underworld figures. Carl Williams was charged with conspiring to kill a 
lawyer known to the Commission. Lawyers Mario Condeilo and George Defteros were 
charged with conspiracy to murder and incitement to murder Mr Williams, his father and 
their bodyguard. Mr Condeilo was ultimately murdered himself. There was also Solicitor 
2, whose de facto partner was murdered during the gangland war. These matters are 
addressed in paragraphs [28]-[30] of Mr Ryan’s first statement.

27.5 By March 2004, Ms Gobbo was acting for gangland figure, Mr McGrath. He had been 
charged with murdering Michael Marshall. Mr McGrath had driven Mr Andrews to South 
Yarra where Mr Andrews executed Mr Marshall with shots to his head at close range in 
the street in front of his young child. Mr McGrath then drove him from the scene.

27.6 (Then) Detective Sergeant Stuart Bateson and his crew were investigating this murder. 
DSS Ryan was DS Bateson’s superior officer,

27.7 Given their respective roles, DSS Ryan was not involved in the detail of the 
investigation into the Marshall murderHe was, at a high level, aware of the work of 
DS Bateson and his crew.®®*

27.8 On 22 March 2004, Ms Gobbo informed DS Bateson that her client, Mr McGrath, was 
considering cooperating with police in relation to his murder charges. DS Bateson 
briefed DSS Ryan about that development.®'®®

27.9 On 25 March 2004, DSS Ryan, along with Superintendent Andy Allen, DS Bateson and 
Mr Buick, attended a meeting with Senior Crown Prosecutor, Geoff Horgan QC. Mr 
Ryan could not, 16 years on, recall this meeting.®®®

27.10 However, Com Bateson told the Commission that, to the best of his recollection, the 
purpose of the meeting was for him to inform the OPP that Mr McGrath'.s lawyer, Ms 
Gobbo, had indicated a few days earlier that Mr McGrath was contemplating a plea and 
assisting police in return for a reduced sentence. Mr McGrath had expressed interest in 
assisting police at various times since the day of his arrest and before Ms Gobbo had 
acted for him.®®*

T4431.26-29.
«T4431.34-35.
487 T4432.7-9.

T4432.9-10.
i9s T4432.12-14.
™ Exhibit RC0269 - Statement of Commander Stuart Bateson dated 7 May 2019 at [27} {VPL.QO 14.0027.0001 at .0006); Exhibit 

RCC310B- statement of Gavan Ryan dated 13 June 2008 at [33], [31] (VPL.G014.G038.0001 at .(3Q05. .0006).
exhibit RC0310B - statement of Gavan Ryan dated 13 June 2009 af [23], [31] {VPL.0014.0039,0001 aS .0005, .0006). 
T4432.3S-38.

=88 Exhibit RC03108 - Statement of Gavan Ryan dated 13 June 2009 at [25] (VPL.G014.0039.0001 at .0005).
Exhibit RC0269 - Statement of Stuart Bateson dated 7 May 2009 at [44] (VPL.0014.0027 0001 at .0008); Exhibit RG0269 - 

Suppiementary Statement of Stuart Bateson dated 17 November 2003 at [4] (VRL,G014.0027,Q020 at .0020).
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27.11 Shortly thereafter, DS Bateson and Mr Buick met with Mr McGrath in prison to discuss 
the information that he could provide.®'® DSS Ryan was not involved in work at that 
level.

27.12 The events that followed are, appropriately, the subject of DS Bateson's evidence and 
they are addressed in detail in his submissions. There is no value in repeating them 
here, especially given the evidence that Mr Ryan had limited involvement in them. We 
address below the specific matters raised by Counsel Assisting about Mr Ryan’s 
involvement in this period.

27.13 On 7 April 2004, DSS Ryan and Supt Allen spoke to Ms Gobbo at the County Court,®'® 
Mr Ryan has a note of the conversation but no independent recollection of it,’®'' He 
gave evidence that his note indicates that Ms Gobbo raised with them a conflict of 
interest concerning her representation of Mr McGrath and/or Carl Williams and that the 
discussion was ‘a handover of sorts’ in that Ms Gobbo introduced them to Mr McGrath’s 
new legal representative, Karen Ingieton, who was also present.®®

27.14 Counsel Assisting have addressed this meeting at [559]-[562] of their submissions. 
Their summary of Mr Ryan’s evidence creates a false impression of his evidence. They 
have left out the key evidence that Mr Ryan thought that Ms Gobbo must have been 
handing the McGrath matter over to Ms Ingieton due to the conflict issue.

27.15 The following day, on 8 April 2004, there was a meeting of senior officers in the Crime 
Department. They discussed various matters. DSS Ryan raised the discussion that he 
had had the previous day with Ms Gobbo and Ms Ingieton,

27.18 The participants at that meeting also discussed whether a Crimestoppsrs board 
member had a conflict by reason of his vocation as a journalist in circumstances where 
he would, by virtue of his position on the Board, have access to information related to 
the Purana Taskforce.

27.17 The submission made by Counsel Assisting, at (565], about this conflict is overly 
simplistic. That conflict was of an entirety different kind to the conflicts of interest that 
this Commission is considering (and which, it is submitted, are outside of the terms of 
reference in any event).

27.18 As such, the discussion of that conflict is not evidence of senior officers being ‘attuned’ 
to the types of conflicts raised in Counsel Assisting’s submissions. Further, Counsel 
Assisting have already acknowledged in the hearings®® and in their submissions®® that 
police did not have an adequate understanding of the professional obligation on lawyers 
not to act for two clients whose interests are in conflict.

27.19 Mr McGrath's statements were taken in late June 2004. They were finalised between 9 
ar'id 12 July 2004, and provided to the OPP on 14 July 2004.®’'’ DS Bateson and 
Detective Senior Constable Mark Hatt had the carriage of the work in relation to his 
statements,

27.20 Paragraphs [619[-[637] of Counsel Assisting’s submissions address Ms Gobbo’s 
involvement In advising Mr McGrath about his statements between 9 and 12 July 2004.

»= Exhibit RC0269 - Statement of Stuart Bateson dated 7 May 2009 at [401 fVPt.0014.0027.C001 at .OOGSi.
“ Exhibit RC0310S - Suppiementary Statement of Gavan Ryan dated 31 Juiy 2019 at [3fc)] (VPL.Q014.od39.0021 at .0021).

Exhibit RC0310S - Supplementary Statement of Gavan Ryan dated 31 July 2019 at E3(cj] (VPL.0014.0039.0021 at .0021).
Exhibit RC0310B - Supplementary Statement of Gavan Ryan dated 31 July 2019 at [3<c)] (V'Pt.0014.0039.0021 at .0021). 

5® T14952.20-23, T14955.14-17 and T15031.14-23 (Counsel Assisting).
Counsel Assisting Submissions at p. 1095 [4675], Vol 2; Counsel Assisting’s Submissions at p. 299 [1343.21, Vol 2 (see 

footnote 1748).
51’ Exhibit RC0269 - Statement of Stuart Bateson elated 7 May 2009 at [54]-[5Sl (VPL.OG14.G027.0001 at .0010).
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That matter was, appropriatefy, the subject of the evidence of DS Bateson and DSC 
Hatt and is addressed in detail in their submissions.

27.21 The relevance of the above events to Mr Ryan is addressed in [628] and [638]-[642] of 
Counsel Assisting’s submissions.

27.22 At [628], Counsel Assisting assert that Ms Gobbo telephoned Mr Ryan on 10 July 2004 
and updated him following her review of Mr McGrath’s statements. As to this assertion:

(a) Counsel Assisting do not refer to any evidence, but rather make a bare 
assertion:

(b) there is no evidence of such a telephone cali;

(c) Mr Ryan's diary shows that he was on a rostered day off and there is no 
note of a telephone call with Ms Gobbo:®^^ and

(d) Counsel Assisting did not ask Mr Ryan in cross-examination about any 
suet! call and it was not put to him that it had occurred.

27.23 Accordingly, the submission at [628] must be rejected.

27.24 At [638]-[642], Counsel Assisting address a Purana Taskforce meeting that occurred on 
12 July 2004 at which Mr McGrath was discussed,

27.25 Those who are recorded as attending that meeting did not. 16 years on, have a 
recoiiection of it.®'®  However, given the people apparently In attendance at the meeting 
and the notes made by Commander Purton, it seems that it was a briefing about the 
finalisation of Mr McGrath’s statements. The notes seem to record that the briefing 
included a comment that Mr McGrath's lawyer, Ms Gobbo, had reviewed her client’s 
statements and that she thought that the statement that he did not know that Mr 
Marshall was to be murdered was ‘ridiculous’,®’''  That was a view shared by the 
investigators. The meeting was, presumably, told that the statements were close to 
finalisation.

*

*

27.26 At [841], Counsel Assisting submit that, as a consequence, Mr Ryan and the others at 
the meeting came to know of Ms Gobbo’s ‘preparedness to share with police, matters, 
which quite obviously should have remained confidential as between her and her client'.

27.27 As to that submission:

(a) white Counsel Assisting cross-examined Mr Purton (cafled before Mr 
Ryan) and Mr Overland (called after Mr Ryan) about the meeting, they 
did not cross-examine Mr Ryan about it;

(b) it follows that Mr Ryan was deprived of the opportunity to address the 
submission now put against him at [641];

(c) those assisting the Commission wrote to Mr Ryan as recently as 6 April 
2020 requesting that he respond to a series of questions not put to him 
in cross-examination. He agreed to do so. Those questions did not 
include the matter at [641]; and

Untendered - Diary of Gavan Ryan, 10 duty 2004 (VPL.0005.0120.0336).
Supplementary Statement of Terry Francis Purfon dated 21 August 2019 at [22H23] IVPL.0014.0017.0009 a! ,0013);

T11393.1-11338.39 (Overland).
5M T1704.5-T1707.13 (Purton).
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(d) for these procedure! fairness reasons alone, the Commissioner is 
compelled not to accept the submission at [641] to the extent that it 
refates to Mr Ryan,

27.28 Further, in the context of being asked about events before the meeting on 12 July 2004, 
Mr Ryan told the Commission that he had no recoiieetion of any scepticism about the 
content of Mr McGrath’s statement.®’®

27.29 Lastly, the submission at [641] ignores the relevant evidence given by DS Bateson and 
others.

27.30 DS Bateson’s evidence included this:

Counsei for Ms Gobbo: Do you think there is anything unusuai in that precess 
with the barrister, in effect, saying! question these — 
2

Bateson: I don't because, you knovir, as I've said eartier, when 
hve worked with Crown witrresses, accompiices, in the 
past, nearly on every occasion without exception the 
accompiice wilt try and lessen their invoivement to get 
a better deal, it is up to us, as investigators, to make 
sure that they're aware that sometimes that's just a 
toad ofcrap. But uitimately when they put their 
signature on that statement, that’s their evidence that 
they have to give and it wiil be their oredibility in the 
witness box that will be important when the/r-e giving 
that evidence.

Commsssioner: What is a bit unusuai is the lawyer reporting to the 
poiice officer about the siaternent and what she 
considers is not—?

Bateson: It’s happened to me before, Commissioner, where 
lawyers have said to me, "Come on, is he reaiiy 
expecting us to believe this?" That's the 
circumstances, it's not unusual and for her to express 
scepticism sn the way she did. It was certainly 
scepticism that we ail shared.

27.31 Com. Bateson's evidence is realistic and frank. As he said, legal practitioners are not 
always discreet. Sometimes they express a view that they should keep to themselves. 
That is what happened on this occasion. Corn. Bateson said that it was not the first 
time that a lawyer had been indiscreet in that way.

27.32 If Counsel Assisting had a.sked Mr Ryan, Mr Purton and Mr Overland the question that 
the Commissioner asked Com. Bateson, then the answer may well have been the 
same. It is unlikely that Com, Bateson is the only police officer to have observed 
defence counsel being indiscreet. In fact, there is evidence that one of the reasons that 
some members of Victoria Police were reluctant to go to externa! counsel for advice 
was because they had experienced similar indiscretion.®’®

515 T4437.32-39 (Ryan),
5'® For example. TS071,2,5-31 (Smith); 112353,35-12359.21 (Cornelius).
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27.33 If those at the meeting on 12 July 2004 had simiiar experiences to DS Bateson and 
others at Victoria Poiice, then Ms Gobbo being indiscreet with her view about an aspect 
of her ciient’s statement wouid have hardly been of any moment.

27.34 Even without that experience, Ms Gobbo’s comment was likely to have been of no reai 
significance in the context of the work that these officers were doing at the time and in 
the context of their focus, which was finalising Mr McGrath’s statements.

27.35 This meeting occurred around the time that DSS Ryan was focussed on Operation 
Lemma. That was the operation focussed on the two lawyers mentioned earlier. As Mr 
Ryan’s statement explains, the intelligence was that lawyers Condeilo and Defteros 
were conspiring to murder Carl Williams and others and, at the same time, Williams was 
himself conspiring to kiil||||||||^^ Mr Ryan explains in his statement that investigating 

the competing conspiracies required significant resources and attention.®"

27.36 Lastly, the submission at [641] engages in hindsight reasoning. It is easy to observe 
now that Ms Gobbo’s remark was an early and subtle sign of what was to happen years 
later. To expect officers to have taken sufficient notice of a remark by a lawyer (which 
did nothing more than express a view they independently held) and to have then been 
sufficiently conscious of it into the future to appreciate it was a harbinger of what 'was to 
come is entirely unrealistic. It does not recognise ail that the relevant officers were 
doing at the time. They were focussed on solving and preventing murders and other 
serious crime. They were not parsing loose remarks by defence counsel in a search for 
signs of impropriety.

27.37 Moving now to 2005, as set out in Com. Bateson’s submissions, on an occasion when 
Ms Gobbo was speaking to DS Bateson about the McGrath matter, she volunteered 
information that certain lawyers in Melbourne, who were acting for underworld figures, 
were engaging in criminal conduct. DS Bateson received further information of this kind 
from Ms Gobbo on subsequent occasions between May and August 2005. He briefed 
DSS Ryan about the information.®’'®

27.38 On the basis of Com. Bateson’s notes, Mr Ryan aecepts that it is likely that Com. 
Bateson told him about the general subject matter of the discussions, including as they 
related to Solicitor 2 and Tony Mokbel,

27.39 At some point in this period, DS Bateson said to DSS Ryan that he thought Ms Gobbo 
might want to provide information to Victoria Police about “the underworld".®’'® Mr Ryan 
was sceptical.In light of her relationship with Carl Williams and Tony Mokbel, Mr 
Ryan was “dubious” and recommended that DS Bateson refer Ms Gobbo to the 
Dedicated Source Unit (the Mr Ryan took that step because, as he understood 
it, the DSU was responsible for assessing the suitability of people as sources and 
registering them if deemed suitable.®" Mr Ryan also considered that, while it might 
have been possible for Purana to register Ms Gobbo, the DSU had been set up to

5" Exhibit RC03108 - statement of Gavan Ryan dated 13 June 2009 at [2S|-r30) (VPL.0014,0039.0001 at .0006), 
Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 20S9 at [35j (VPL.0014.0039.0001 at .0006), Exhibit RC02728

- Diary of Commander Stuart Bateson, 19 May 2005. VPL.0005.0058.Q233 at .0249-0250, Exhibit RC02728 - Diary 
of Commander Stuart Bateson. 19 May 2005, VPL,0005.0058.0233 at .0250, Exhibit RC0272S - Diary of 
Commander Stuart Bateson, 13 May 2005, VPL.0005.0058.0233 at .0249-0250, Exhibit RC027aB - Diary of 
Commander Stuart Bateson, 19 May 2005, VPL.0005.0058.02.33 at ,0250, Exhibit RC0272B — Diary of Gommander 
Stuart Sateson, 23 May 2005, 19, VPL.0005,0058.0233at .0251; ; Exhibit RC0272B - Diary of Commander Stuart 
Bateson. 23 August 2005, 47. {VPL.0005.0058,0233„R20190516 at .0281); and Untendered - Diary ol Gavan Rvan, 
dated 4 June 2005 r'VPL,GOOS.0120,0395).

Exhibit RC03108 - Statement of Gavan Ryan dated 13 June 2009 at [36] (VPL.0014.0G39.0001 at .0007).
Exhibit RCO 31CB - Statement of Gavan Ryan dated 13 June 2009 at [36] (VPL.0014.0039.0001 at .0007). 
Exhibit RC03108 - Statement of Gavan Ryan dated 13 June 2009 at [36] (VPL.0014.0039.0001 at .0007). 
Exhibit RC03108 - Statement of Gavan Ryan dated 13 June 2009 at [36] (VPL.0014,0039.00Q1 at .0007). 
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manage high risk informers and, therefore, she should be referred there.^^s y,- Ryan 
believed that Ms Gobbo would be "risking death at every meeting' if she was to inform 
and that Purana was not equipped to provide handlers or controllers for her.®^^

27.40 Up until this Royal Commission, Mr Ryan thought that it was those discussions that led 
to Ms Gobbo becoming a registered human source v>/ith the DSU.^^s Rg ^ow knows 
that was not the case.

27.41 Around this same time, Ms Gobbo also approached DSC Rowe and DC Mansell with 
information. Mr O’Brien's diary records that, on 31 August 2005, he spoke with Mr Ryan 
about that.52s While the content of this discussion is not the subjeot of direct evidence, 
it is reasonable to infer, from the evidence as a whole, that they agreed that any 
approach by Ms Gobbo should be referred to the DSU.

27.42 Consistently, immediately after the discussion, on 31 August 2005, Mr O’Brien referred 
Ms Gobbo to the DSU.

27.43 Counsel Assisting submit, at [1162], that Mr Ryan gave evidence that he knew that Ms 
Gobbo was acting for Tony Mokbel from 2002 until early 2006. Counsel Assisting 
submit that, accordingly, when DS Bateson briefed him about the information that Ms 
Gobbo bad told him, Mr Ryan must have been aware that Ms Gobbo was informing 
against her client.

27.44 Counsel Assisting then submit that it is open to the Commissioner to find that, by 12 
September 2005, Mr Ryan knew that Ms Gobbo was acting for Tony Mokbel and that 
her use as a human source against Mr Mokbel was being considered.

27.45 There are five difficulties with those submissions.

27.46 First, it overstates the position to say that Ms Gobbo was "informing on Tony Mokbel. 
Mr Ryan did not, and does not, accept that characterisation.

27.47 Ms Gobbo was speaking to (then) DS Bateson about erimina! conduct by lawyers. That 
was the focus of the discussions. Those lawyers acted for Mr Mokbel, which is why he 
was also raised in the discussion,

27.48 Ms Gobbo’s conversations with Com, Bateson were irregular, and were, in Com, 
Bateson's vievi/, substantially motivated by her personal dislike of Solicitor 2,

27.49 Com. Bateson did not see himself as Ms Gobbo’s handler - his subjective experience 
was that he was simply meeting with someone who had information for police,

27.50 Once Ms Gobbo expressed Interest in assisting police beyond providing information in 
the ordinary way that citizens assist police, she was referred to the SDU where she was 
assessed, registered and managed.

27.51 Second, contrary to Counsel Assisting’s submissions, Mr Ryan did not say in evidence 
that he knew that Ms Gobbo was acting for Tony Mokbel in the relevant period.

27.52 In the transcript passages on which Counsel Assisting rely, Mr Ryan said that:

(a) Ms Gobbo “would have been” acting for Mr Mokbel in March 2006;''’^^ 
and

Exhibit RC0310S - statement of Gavan Ryan bated 13 June 2009 af [38] fVPL,0014.GG39.0001 at .0007),
Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [39] (VPL.0014,0039.00Q1 at .0007).

525 Exhibit RC03108 - Statement of Gavan Ryan dated 13 June 2009 at [36H37] (VPL.0014.0039.0001 at .0007).
5^ Untendered - Mr Jim O'Brien diary. 31 August 2005 (VPL.0099.0099.0001 at .0001); Exhibit RG0468B ~ Diary Summary of 

Jim O’Brien, 31 August 2005 (yPL.0005.0126.0001 at .0003).
55V T4346.6-8.
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fb) he did not know if she was acting for Mr Mokbel in September 2005, 
because he knew that the Purana Taskforce was investigating him at 
that time, but he did not know if it bad yet charged Mr Mokbel with 
anything.®2s

27.53 Mr Ryan then indicated that he was confused about the timeline. The hearing then 
adjourned for the day, and Counsel Assisting did not return to the matter.

27.54 As such, Mr Ryan's evidence was that he did not know whether or not Ms Gobbo was 
acting for Mr Mokbel when DS Bateson briefed him about the information provided by 
Ms Gobbo or when she was registered as a human source in September 2005.

27.55 Third, the cross-examination of Mr Ryan highlights an important matter that is obscured 
by Counsel Assisting’s failure to identify the relevant conflicts of interest with precision.

27.56 It is apparent from Mr Ryan’s evidence that he did not consider that it was a conflict of 
interest for Ms Gobbo to provide information about a former client. In the passages 
referred to above, Mr Ryan distinguishes between criminal charges for which Ms Gobbo 
had been retained in 2006 and ongoing criminal offending for which no charges had 
been laid and in relation to which Ms Gobbo had not been retained. This distinction is a 
feature of the evidence of several witnesses before this Commission. It is consistent 
with the evidence that Victoria Police officers received no training about the professional 
obligations of legal practitioners, outside of legal professional privilege,

27.57 Fourth, there Is no evidence that Mr Ryan knew that Victoria Police was considering 
whether Ms Gobbo couid assist with Operation Quills, being an operation concerning 
Tony Mokbel. He gave no evidence about It, was asked no questions about it and there 
are no contemporaneous documents linking him to it. Mr Ryan was not part of the 
discussions on 8 September 2005®®® or 12 September 2005.®®'®

27.58 Fifth, Mr Ryan had no involvement in the decision to register Ms Gobbo as a human 
source, and no involvement in her debriefing process. Indeed, he did not come to know 
that she had been registered as a human source until December 2005, Accordingly, he 
did not know the purposes for which the DSU was considering using her as a human 
source.

27.59 Consequently, it is not open to the Commissioner to find that Mr Ryan either knew that 
Ms Gobbo was acting for Tony Mokbel and informing to DS Bateson about him or that 
her use as a human source against Tony Mokbel was being considered when she was 
acting for him.

27.60 Further, even if Mr Ryan did know that Ms Gobbo was informing on Mr Mokbel when 
she was acting for him or after she had acted for him, Mr Ryan did not know that to be 
problematic. That is, Mr Ryan did not identify this as a conflict. He approached the 
information on the basis that it was not subject to legal professional privilege and could 
therefore be used in the investigation of serious criminal offending. He did not 
appreciate that Ms Gobbo had a conflict because she was acting for Tony Mokbel in 
relation to separate matters.

27.61 In December 2005, Mr Ryan was promoted to Inspector at the MDID.®®'’ He left Purana 
and took up the role of Detective Inspector in that unit. He commenced work there on 8 
January 2006.

•■28 T4346.10-16.
8^® Counsel Assisting Submissions at p. 296 [1329], Vol 2.

Counsel Assisting Submissions at p. 296 [1331], Vol 2.
Exhibit RG0310B - Statement of Savan Ryan dated 13 June 2009 at [40] tVPL.0014,0039.0001 at .0007).
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27.62 To the best of Mr Ryan’s recollection, he became aware of Ms Gobbo’s registration as a 
human source shortly before he left Purana in about December 2005,®®^

27.63 DI Ryan returned to the Purana Taskforce to relieve DAl O’Brien from time to time.®’^ 
As he was acting in DAI O'Brien’s role, he was the nominated point of contact for 
dissemination of information from the SDU to Purana.®'-'*

27.64 In February 2006, DI Ryan was informed that Mr Andrews had written to the Office of 
Public Prosecutions stating that he wanted to cooperate with police in relation to his 
murder charges.®®®

27.65 On 13 February 2006, Di Ryan returned to the Purana Taskforce to manage Mr 
Andrews’ matter.®®® The same day, Mr Andrews was taken out of prison and signed 
into the custody of Di Ryan.®®'^ Mr Andrews remained in DI Ryan’s custody for 28 days, 
while Purana investigators took his statements,®®® Mr Andrews subsequently pleaded 
guilty and became a Grown witness in return for a reduced jail sentence,

28 Section D; The Thomas case study
28.1 On 16 August 2004, Mr Thomas was arrested and charged with murdering Jason 

Moran and Pasquale Barbaro at a children’s Auskick football clinic on 21 June 20Q3,

28.2 The evidence against Mr Thomas included information contained in a witness statement 
made by Mr McGrath.

28.3 As set out earlier, Ms Gobbo had acted for Mr McGrath when he became a Crown 
witness. She then acted for Mr Thomas, Ms Gobbo was part of their crew, which 
explains why she was their lawyer of choice. That is now evident from the analysis of 
the evidence before the Commission about Ms Gobbo which is set out in the Appendix 
to the tranche 1 submissions.

28.4 At paragraphs [697]-[716], Counsel Assisting address vi/hat they describe as the 
understanding of certain officers of “Ms Gobbo ’s Gonflioted position when acting for Mr 
Thomas”. Counsel Assisting’s submission about Mr Ryan is at paragraph [712],

28.5 These paragraphs highlight the difficulty that attends Counsel Assisting’s failure to 
identify the conflicts of interest. These issues are comprehensively addressed in Com. 
Bateson’s submissions, which Mr Ryan adopts,

28.6 In summary, Mr Ryan understands that Counsel Assisting submit that members of 
Victoria Police ought to have intervened to address;

(a) Ms Gobbo’s potential conflict of interest in acting for Mr Thomas after 
she had acted for Mr McGrath; and

(b) Ms Gobbo’s potential conflict of interest as a potential witness in the 
murders of Jason Moran and Pasquale Barbaro; and

(c) an alleged conflict of interest in Ms Gobbo providing information about 
Mr Thomas to Victoria Police white representing him.

Exhibit RC031 OS -statement of Gavan Ryan dated 13 June 2009 at [45] (VPL.0014.0039.0001 at .0007),
-'3 Exhibit RC0310S - Statement of Gavan Ryan dated 13 June 2009 at [4Q| (VPL,0014.0G39.0001 at .0007), 

Exhibit RC0310B - Statement of Gavan Ryan elated 13 June 2009 at [42| (VPL.0014,0039.00Q1 at .0007 - .0008).
535 Exhibit RC03108 - Statement of Gavan Ryan dated 13 June 2009 at 147] (VPL.0014.0039.0001 at .0008).

Ibid.
53' Exhibit RC03108 - Statement of Gavan Ryan dated 13 June 2009 at [49] (VPL.0014,0039.0001 at .0008-.0009), 
533 Ibid.
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28.7 If they are the submissions, they should not be accepted because;

(a) the first and second potential conflicts fall well outside the terms of 
reference and, therefore, the Commissioner has no power to make 
findings in relation to them;

(b) second, and in any event, as to the first conflict:

(i) it cannot be said that merely by reason that Ms Gobbo had acted for Mr 
McGrath she was unable to act for Mr Thomas in any part of the proceeding 
against him - those involved in the proceeding appear to have assessed 
the conflict issue by reference to the scope of Ms Gobbo’s retainer on each 
occasion. This is what occurred in relation to the bail application discussed 
later in these submissions and, seemingly, in relation to the committal 
hearing;

(ii) Mr Thomas knew that Ms Gobbo had acted for Mr McGrath and, with that 
knowledge, retained her;

(ill) Mr Thomas’ solicitor and Queens Gounsel were also aware that Ms Gobbo 
had acted for Mr McGrath and, it seems, addressed her potential conflict 
accordingly;

(iv) it is not known V)/hether the potential conflict was raised with Mr McGrath 
because Counsel Assisting did not call him to give evidence. Ms Gobbo 
was not asked whether she asked for Mr McGrath’s consent. The 
Commission therefore does not know whether consent was given. It is 
unsatisfactory that submissions are made about this conflict, without the 
Commission having evidence of this critical fact from the key people;

(v) both Ms Gobbo and the profession took steps to address the potential 
conflicts and, it seems, were satisfied that they had been resolved; and

(vi) there are serious deficiencies in the evidence before the Commission about 
these matters, which leaves the Commission with an incomplete picture of 
how the potential conflicts were managed; and

(c) as to the second conflict, there was no conflict because there was no 
reasonable prospect that Ms Gobbo would be called as a witness;

(d) as to the third conflict;

(i) Ms Gobbo was not “informing" on Mr Thomas; and

(it) to the extent that she spoke about him to the SDU (in a way that was not 
informing on him), she ought not to have done so and steps should have 
been taken to prevent her from doing so and to ensure that no information 
that she provided to the SDU was dtsseminated to investigators.

28.8 Despite those matters, Mr Ryan’s evidence on the question of conflict, including the 
matters highlighted by Counsel Assisting at paragraph [712] is important because it 
evidences the systemic deficiencies that led to the failure of Victoria Police to identify 
and property respond to conflicts when they arose. Mr Ryan’s evidence provides 
support for the submissions to be made by Victoria Police in Tranche 2 as to those 
deficiencies, and the steps that have been taken, and continue to be taken, to address 
them.
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28.9 First, Mr Ryan knew that Ms Gobbo was acting for Mr Thomas from “ear/y Mr 
Ryan’s evidence was that he wouid have felt some “discomfort’ at Ms Gobbo acting for 
Mr Thomas given that she had represented Mr McGrath.®^” He did not know whether 
Ms Gobbo had told Mr Thomas that she had represented Mr McGrath.®'*̂

28.10 However, he believed that it was for the OPP to work out any conflict issues in the 
proceeding.®''^ Consistently, DI Ryan did not ever discuss the issue with the OPP and 
the OPP did not approach DI Ryan about it.®''® Mr Ryan went on to say .. I don’t teiS 
Geoff Horgan [SC] what to ’ Mr Ryan also explained his view that the OPP was 
better placed to identify potential conflicts of interest because “they go to Gourt and they 
see how the opposition and know which legal representatives have been 
involved with which accused.®'’®

28.11 Mr Ryan agreed that a person charged with a criminal offence can expect the lawyer 
representing them in relation to that offence not to have assisted a person who 
implicated them.®'’’’ However, he also said that “we just don’t get involved in telling 
lawyers who to represent’d’^^ Mr Ryan could not recall any occasion on which he had 
taken an interest in lawyers’ potential conflicts of interest arising by reason of an 
accused person’s chosen representation.®®*

28.12 Mr Ryan also said that he was not aware of any situation in which Victoria Poiice had 
taken active steps to make sure that lawyers were not acting while in a position of 
potential conflict.®®® Mr Ryan explained that, as he understood it lawyers Know if 
they’ve got a conflict or not and they self-police as I understand

28.13 What Mr Ryan’s evidence makes clear is that he did not believe that Victoria Police had 
any role in managing legal practitioner’s conflicts of interest. While it will almost always 
be the case that such conflicts are a matter for the practitioner and the profession, it can 
be seen that this commonly held view meant that officers did not turn their minds to the 
questions of conflict that arose.

28.14 Second, Mr Ryan said that police wouid not tell the OPP that Ms Gobbo was a human 
source, saying “,., you just don't declare it to anyone. As few people as possible” .®®2 
He explained that there was no “decision” not to tell the OPP, but rather “It’s taught to 
you . . . you never declare to anyone who's an informer because then it places that 
person in jeopardy”He had no recollection of ever discussing whether the OPP 
should be informed of Ms Gobbo’s status,®®'  Mr Ryan also said that he had no 
recoiiection of discussions with more senior officers about whether the OPP should be 
informed,®®® again explaining that “It’s how you’re taught. You’re taught not to disclose, 
ever disclose a human source’s Identity”.®®® When it was put to Mr Ryan that Ms Gobbo

*

53S T4449.20.38.
=« T4450.37-43.
3^’ 14453.19-23,
5® T4450.4S-46.
3«T4451.1-5.
534 74451.7-9.
545 T4524.18-19.
546 T4524.21-22.
335T4451.14-19.

T4451.23-26.
54S T4452.34-37.
556 T4344.26-29.
551 74344,42-44.
552 T4524.27-30,
552 T4524.33-35.
554 T4524,37-40.
555 T4535.43-45.
555 T4525.45-47, 
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was “a pretty different human source", he said that the rule applied to her just as it did 
anyone eise.”®^

28.15 Mr Ryan’s evidence on this point emphasises just how deeply entrenched the ‘golden 
rule’ was at the time.

Proposed finding at [772]

28.16 At [772], Counsel Assisting submit that it is open to find that if Ms Gobbo’s involvement 
in the representation of people had not been to Victoria Police’s advantage, Victoria 
Police would have taken steps to prevent it from occurring.

28.17 if that submission is directed at Mr Ryan, then it is not supported by the evidence. Mr 
Ryan’s evidence, as outlined above, is directly inconsistent with it.

28.18 Further, Counsel Assisting have not explained why it was for Victoria Poiice to prevent 
Ms Gobbo from acting for multiple accused persons whose interests were in eonflict. 
Nor have they explained why Victoria Police would consider that to be its role when the 
OPP had carriage of the proceedings in which Ms Gobbo had potential conflicts.

28.19 There is evidence before the Commission that the Senior Crown Prosecutor who was 
prosecuting the proceedings in which Ms Gobbo had her potential conflicts raised the 
conflicts with her. It is not known whether any further steps were taken by the OPP 
and, if not, why not.

28.20 In circumstances where:

(a) the OPP had carriage of the prosecutions;

(b) senior counsel was appearing in those prosecutions;

(g) Ms Gobbo had acted for Mr McGrath when he became a Crown witness against 
Mr Thomas and then went on to act for Mr Thomas;

(d) senior counsel appearing in the prosecutions knew the matters in sub-paragraph
(c) and directly raised the question of conflict with Ms Gobbo;

(e) others at the OPP knew the matters in sub-paragraph (c) above;

(f) Mr Thomas knew the matters in sub-paragraph (c);

(g) Ms Gobbo’s leader (Senior Counsel) knew the matters in sub-paragraph (c);

(h) Ms Gobbo’s instructing solicitor knew the matters in sub-paragraph (c); and

(i) there is no evidence that Mr McGrath raised any concern about Ms Gobbo acting 
for Mr Thomas,

there is no ba.5is whatsoever for Counsel Assisting to submit that responsibility for 
preventing Ms Gobbo from acting for Mr Thomas lay with Victoria Poiice. Nor is there 
any evidence from which it can be inferred that Victoria Police did not prevent Ms 
Gobbo from acting because it was to Victoria Police’s advantage to have her act. That 
is nothing more than cynical speculation that is of no assistance to the Gommission.

28.21 In circumstanee where there is no evidence that Mr McGrath complained about Ms 
Gobbo acting for Mr Thomas and where Mr McGrath, Mr Thomas and Ms Gobbo had all 
been part of the same criminal crew, Mr McGrath may not have cared less that Ms 
Gobbo was acting for Mr Thomas after she had negotiated a very good outcome for him

^57 T4526.2-6.
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- 10 years for 4 execution murders. He may have been agreeable to her acting. But we 
do not know, because he was not asked.

28.22 The above circumstances are addressed in more detail in Com. Bateson’s submissions. 
Mr Ryan adopts those submissions.

28.23 On 1 March 2005, Mr Thomas’ committal hearing for the murders of Moran and Barbaro 
commenced, Mr McGrath gave evidence for the Crown.

28.24 On 19 February 2006, DI Ryan was informed by DS Bateson that he had received a 
telephone call from Ms Gobbo who had indicated that Mr Thomas might be willing to 
cooperate with police.^ This was not the first time that Mr Thomas had expressed 
such interest. As set out in Com, Bateson’s submissions, he expressed the same 
interest back in July 2004, well before Ms Gobbo acted for him.

28.25 DI Ryan informed his superior officer, DC Overland, and the officer in charge of Purana, 
DAI O’Brien. He also informed Senior Crown Prosecutor Mr Horgan SC.®"’®

28.26 DS Bateson and DSC Hatt met with Ms Gobbo and her instructing solicitor, Mr Vaios, to 
discuss Mr Thomas’ renewed interest in co-operating. Afterwards. DS Bateson briefed 
Di Ryan about the meeting.®®® DI Ryan’s evidence was that, as at this date, he knew 
that Mr Thomas was considering cooperating and that Ms Gobbo was one of his 
lawyers.

28.27 The following day, 20 February 2G06, DI Ryan met with DAI O’Brien and DS Bateson to 
discuss resourcing in relation to Mr Thomas.®®® Later that day. Di Ryan, DS Bateson 
and DSC Kerley met with Mr Horgan SC.®®® Mr Ryan’s diary records that they discussed 
“options re [Mr Thomas]'''' and that they would “proceed on Wednesday at this stage”.®®'*

28.28 There is no evidence that, at this time, DI Ryan knew that Ms Gobbo was talking to the 
SDU about Mr Thomas.

28.29 As at 19 February 2006, there had been only one occasion on which the SDU had 
disseminated information to Purana about Mr Thomas where the information came from 
Ms Gobbo. That occurred in September 2005 when information was disseminated to 
DAI O’Brien.®®® The information was that Ms Gobbo believed that Mr Thomas had “more 
involvemenf tn a particular event than Tony Mokbel thought he had.®®® Mr O’Brien was 
not given any detail of Mr Thomas’ involvement. That occasion aside, there is no 
evidenee at all that the SOU had disseminated any information that Ms Gobbo gave 
them about Mr Thomas (of a kind that could be described as her informing on him) to 
Purana detectives, including DI Ryan.

28.30 Consequently, there is no evidentiary basis to conclude that, when Mr Thomas 
indicated his willingness to cooperate with poiice, that Mr Ryan knew that Ms Gobbo 
was providing information about him to police. Mr Ryan was aware that Ms Gobbo had 
a potential conflict by reason of having previously acted for Mr McGrath but, as set out 
above, he did not see that conflict as being an issue for Victoria Poiice to manage. As is

558 Exhibit RC03W8 -statement of Gavan Ryan dated 13 June 2009 at [51] (VPLO014.0039.0001 at .0009). 
8® Exhibit RC0312 - Diary of Gavan Ryan. 19 February 200S (VPL.0005.Q-t20.0020 at .0022).
8® Exhibit RC0312 - Diary of Gavan Ryan, 19 February 2005 (VPL.0005.0120.0020 at ,0022).

T4455,31-36
8® Exhibit RC0312 - Diary of Gavan Ryan. 19 February 2006 (VPL.0005.Q120.0020 at .0022).
8S2 Exhibit RC0312 - Diary of Gavan Ryan. 20 February 2006. 3, (VPL.000S.0120,0107 at .0109).
5S-*  Exhibit RC0312- Diary of Gavan Ryan, 20 February 2006, 3, (VPL0005,0120.0107 at .OIOS).
588 Exhibit RC04588 - Jim O’Brien Diary Summary, 29 September 2005 {VPL.0005,0126.0001 at 0005).
888 Exhibit RC0468B - Jim O’Brien Diary Summary, 29 September 2005 {VPL.0005,0125.0001 at 0066), 
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clear from Com. Bateson’s submissions, the legal practitioners were responding to that 
potential conflict Issue.

28.31 On 22 February 2006, 15 March 2006 and 23 March 2006, Purana detectives met with 
Mr Thomas to discuss his interest in co-operating with police in relation to his charges, 
Mr Ryan was not involved in these meetings,

28.32 The next relevant event is on 19 April 2006,

28.33 On that day, DI Ryan, DAI O’Brien and DS Bateson met to discuss the status of Mr 
Thomas’ charges.

28.34 The meeting came at a time when:

(a) Mr Andrews had just pleaded guilty and was a Crown witness against Mr 
Thomas;

(b) Carl Williams was considering pleading guilty to his murder charges and 
assisting police; and

(c) Mr Thomas had been continuing to talk to police about pleading guilty 
and assisting police,®®'^

28.35 The three members at the meeting discussed Mr Thomas' charges generally, in the 
context of the above circumstances. Mr Ryan’s notes of the meeting record that there 
was to he a discussion with the OPP -- ‘what is status with defence plea’. It is unclear 
whether that is a reference to obtaining an update on the status of discussions between 
the OPP and Mr Williams' lawyers about his possible plea or between the OPP and Mr 
Thomas’ la'wyers about his possible plea.

28.36 In any event, Com. Bateson, who had some memory of the meeting, recalled 
expressing the view at the meeting that he did not want to keep spending his time 
speaking to Mr Thomas about a possible plea because the case against him had 
strengthened considerably, with his two accompiices (Mr McGrath and Mr Andrews) 
agreeing to give evidence against him, and Carl Williams considering doing the 
same.®®® Com. Bateson recalls that DAi O’Brien and DI Ryan accepted that view, but 
that DAI O’Brien thought it appropriate to inform Mr Thomas' lawyer of that position and 
to give her material relevant to any plea in case Mr Thomas decided that he wished to 
take that course. DAI O’Brien agreed police would otherwise have no further contact 
with Mr Thomas about a possible plea.

28.37 Accordingly, Ms Gobbo was given the transcripts of the information that Mr Thomas had 
provided to police up to that point.

28.38 It appears that the above is exactly hov/ Counsel Assisting had initially understood the 
event - as nothing more than police giving relevant material to Mr Thomas’ lawyer, Ms 
Gobbo,

28.39 Com. Bateson was called to give evidence before the Commission in July 2019. The 
meeting of 19 April 2006 was addressed in his witness statement. He was not cross
examined about it by Counsel Assisting, Mr Winneke,

28.40 The following month. Mr Ryan was called to give evidence before the Commission. 
Counsel Assisting, Mr Woods, did not cross-examine Mr Ryan about the meeting either. 
Mr Ryan was asked, in a general way, whether he had any memory of there being a

exhibit RC0269 -- statement of Stuart Bateson dated 7 May 2019 at [82H8ei {VPL.0G14,0027.0001 at .0014).
Exhibit RC0269 - Statement of Stuart Bateson elated 7 May 2019 at {87] fVPL.0014.Q027.0001 at .0014): T34C2.10-13, 

T8758.27-30. T9759,41-43 (Bateson) 
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moment where it was decided that Purana wouid not deaf with Mr Thomas directly but 
would contact him ‘through his lawyer Nicola Gobbo’.^ He said ‘no, because we dealt 
with him’.®'^®

28.41 The next part of what happened is important, it reveals that Counsel Assisting were, 
regrettably, led down the wrong path in relation to this event.

28.42 After Counsei Assisting had finished cross-examining Mr Ryan, he was then cross
examined by Ms Gobbo’s junior counsei.

28.43 Junior counsel for Ms Gobbo took Mr Ryan through the chronology that had been 
prepared by Com, Bateson which referred to Mr Ryan being at the meeting on 19 April 
2006. Counsel then put to him ‘you're using 3838 as a conduit’ and ‘you’re using her in 
her informer capacity’. Counsei was putting, based, seemingly, on the chronology, that 
it was agreed at the meeting that Ms Gobbo would be given the transcripts of the 
conversations and tasked to use the content, in a way that has never been explained, to 
encourage Mr Thomas to make admissions, plead guilty and implicate his associates. 
Mr Ryan answered ‘no’.®''''

28.44 The cross-examination by Ms Gobbo’s junior counsel then moved to a different topic.

28.45 After other parties had cross-examined Mr Ryan, Counsei Assisting, Mr Woods, then 
further cross-examined Mr Ryan. Counsei Assisting did not pursue the matter raised by 
Ms Gobbo’s counsei. That is, Mr Woods did not ask Mr Ryan whether, contrary to what 
Mr Woods had earlier put to Mr Ryan, the transcripts had actually been provided to Ms 
Gobbo in her capacity as a source and as part of a tasking against her client, Mr 
Thomas. It was appropriate for Mr Woods not to put that matter because it is clear, on 
the documentary evidence alone, that the event was no such thing.

28.46 However, when Mr O’Brien and Com. Bateson were later called to give evidence before 
the Commission, different Counsei Assisting adopted Ms Gobbo’s counsel’s 
characterisation of the provision of the transcripts to Ms Gobbo ~ namely, that It was 
evidence of her being tasked. They presumably did that on the reasonable assumption 
that what vi/as put by Ms Gobbo’s counsel was to be Ms Gobbo’s evidence to the 
Commission when she was later called.

28.47 However, that assumption, whilst reasonably based given the puttage by Ms Gobbo’s 
counsei, turned out to be wrong.

28.48 When Ms Gobbo was eventually called to give evidence before the Commission, her 
evidence was not what her counsel had put to Mr Ryan or what Counsel Assisting had 
put to Mr O’Brien and Com. Bateson.

28.49 Ms Gobbo’s evidence, under cross-examination by Counsel Assisting, was that she had 
some recollection of reading the transcripts but no memory of:

(a) reading them in her informer capaGity;®'^^

(b) reading them, in her informer capacity, as part of a tasking to use the content to 
then encourage Mr Thomas to make admissions, plead guilty and implicate his 
associates;®'^® and

T44S6.5-24-40.
5"! T4456.26-28.

T4532.15-39.
T13368.1S-46 fOobbo).
T13368.16.46 (Gobbo).
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(c) whether or not she had told Mr Thomas that she had read the transcripts,®’^

28.50 Accordingly, it was apparent when Ms Gobbo gave that evidence, that a false issue 
had, inadvertently, been created by her counsel. Her evidence should have been the 
end of it.

28.51 However, Counsei Assisting have now adopted in their closing submissions the theory 
that Ms Gobbo’s counsei introduced and which was not even supported Ms Gobbo’s 
own evidence,

28.52 At paragraph [1069], Counsel Assisting have submitted that on 19 April 2006, Mr Ryan 
was aware of. and party to, a plan devised at a meeting that day that the Purana 
Taskforce would no longer directly encourage Mr Thomas to make admissions, plead 
guilty and implicate his associates, rather, the transcripts of discussions between DAI 
O'Brien, DS Bateson and Mr Thomas would be provided to Ms Gobbo so that she could 
use them in her role as a human source to encourage Mr Thomas in that regard,

28.53 That submission must be rejected on both procedural fairness grounds and because it 
is not supported by any evidence.

28.54 Mr Ryan was not afforded procedural fairness in relation to this Issue in that;

(a) Counsel Assisting did not cross-examine him about the meeting on 19 April 2006;

(b) as such, he was not asked about his diary entry for the meeting or the diary 
entries made by DA! O’Brien or DS Bateson about the meeting;

(c) the serious aliegation now put against him at [1089] was not put to him by 
Counsei Assisting;

(d) to the contrasy, Counsel Assisting suggested to Mr Ryan in cross-examination 
that it was not being put that he was part of any decision to give the transcripts to 
Ms Gobbo;®’®

(e) further, Counsel Assisting asked Mr Ryan, contrary to the way the event is now 
characterised at [1069], whether he had any memory of there being a moment 
where it was decided that Purana would not deal with Mr Thomas directly but 
would contact him ‘through his lawyer Nicola Gobbo';®’’®

(f) even after Ms Gobbo'.s counsel had raised with Mr Ryan Ore theory that is now 
captured in [1069], Counsei Assisting did not ask Mr Ryan about that theory In his 
further cross-examination;

(g) those assisting the Commission wrote to Mr Ryan as recently as 6 April 2020 
requesting that he respond to a series of questions not put to him in cross
examination. He agreed to do so. He was not asked about the meeting or about 
the conduct at [1069]; and

(h) the first time that Mr Ryan learned that Gounsel Assisting considered that he had 
engaged in the conduct at [1069] was when he received their submissions.

28.55 For those procedural fairness reasons alone, the Commissioner Is compelled not to 
make the finding at [1069].

28.56 In any event, the finding at [1069] is not supported by any evidence.

574 T133S9.1-14: T13389.28-39 (Gobbo).
SS'S T4456.15-40-

T4456.15-40,
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28.57 First, there is Ms Gobbo’s evidence that she had no memory of doing what is described 
in {1069] 877

28.58 Second, there is Mr Ryan’s evidence, given under cross-examination by Ms Gobbo’s 
counsel, that Ms Gobbo was not given the transcripts in her informer capacity,

28.59 Third, there is Com. Bateson’s evidence which is consistent with the evidence of Ms 
Gobbo and Mr Ryan. He said that what is described in [1069] did not happen. He said 
that if it was intended to give Ms Gobbo the transcripts as part of a tasking then he was 
not aware of that.876

28.60 Fourth, there is the evidence of Sandy White who was one of the SDU members who 
gave the transcripts to Ms Gobbo, He had no memory of Ms Gobbo being tasked as 
alleged in [1089], Two handlers, Peter Smith and Mr Green, were also present when the 
transcripts were given to Ms Gobbo but, for reasons that are not apparent, Counsei 
Assisting did not cross-examine them about the matter.

28.61 Fifth, Mr O’Brien had no memory of the meeting or of doing what is alleged in [1069].

28.62 Sixth, there is a transcript of the conversation betv/een Ms Gobbo and Mr White and 
others when she is given the transcripts. That transcript corroborates the evidence of 
Ms Gobbo, Mr Ryan, Com. Bateson, Mr O'Brien and Mr White. There is simply no 
indication in that transcript that Ms Gobbo was being tasked as alleged in [1069] or that 
she was not to tell Mr Thomas that she had read the transcripts,

28.63 Seventh, Counsei Assisting put to witnesses that the tasking involved allowing Ms 
Gobbo to read the transcripts only rather than take them away (and to keep them secret 
from Mr Thomas). However, Ms Gobbo’s counsel told the Commission that Ms Gobbo 
had copies of the transcripts. After discussion at the Bar table, Counsel Assisting told 
the Commission that it was now not known whether Ms Gobbo had received the 
transcripts from the SDU and had retained them (as Com. Bateson told the Commission 
was to occur) or that she got them later in a different context altogether.878 When Ms 
Gobbo was called to give evidence before the Commission, Counsel Assisting did not 
ask her when or how she got them. Accordingly, it may be that the SDU did, In fact, 
pass on the transcripts to Ms Gobbo, which is consistent with Com, Bateson’s evidence 
and inconsistent with Counsel Assisting’s theory.

28.64 Eighth, there is no evidence about how Gounsel Assisting say Ms Gobbo was to, or did, 
secretly use the transcripts of Mr Thomas’ own conversations against him to encourage 
him to make admissions, plead guilty and implicate his associates, nor is that aspect the 
subject of submissions.

28.65 Ninth, the relevant 1CRS®° records that, after the morning meeting between DI Ryan, DS 
Bateson and DAI O’Brien, and after the scheduled meeting between DAI O’Brien and 
Mr White at which DAI O’Brien gave the transcripts to Mr White, Ms Gobbo raised with 
her handler the proposal to read the transcripts. That cannot be a coincidence. The only 
explanation is that one of the detectives called Ms Gobbo after the morning meeting to 
let her know that they had transcripts for her which they had given to the SDU to pass 
onto her when they saw her. That is consistent with Com. Bateson’s evidence.

28.66 Tenth, when Ms Gobbo was given a task by the SDU, the relevant ICR described the 
event under the heading ‘Tasking’. The provision of the transcripts to Ms Gobbo is not

5'' T13368.16-46; T13369.1-14; T13369.28-39 (Gobbo).
S73 T9738.28-36: T9739.20-23 fBateson),

74771,45-4772.43 (White).
Exhibit RC0281 - ICR282e (028) 18 April 20Q6 (VPL.2000.0003.1835 st ,1838). 
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described in the ICR under the heading ‘Tasking’. Rather, the provision of the 
transcripts is recorded as ‘shown to HS (at investigator request)’. That is consistent with 
Com. Bateson’s evidence,

28.67 Lastly, Com. Bateson’s evidence that Ms Gobbo was simply to be given the transcripts 
as Mr Thomas’ lawyer is corroborated by a series of diary entries that are not referred to 
in the submissions made by Counsel Assisting.

28.68 Diary entries show that DAI O’Brien had a meeting scheduled with the SDU after the 
morning meeting with DS Bateson and Di Ryan.®®^ As the SDU was in daily contact 
with Ms Gobbo, it made sense (though it should not have been done) for Mr O’Brien to 
give the transcripts to the SOU at his scheduled meeting to pass on to Ms Gobbo, 
rather than Com. Bateson having to arrange a meeting with Ms Gobbo to provide 
them.®®2 This is supported by contemporaneous documentary evidence.®®® Com. 
Bateson touched on this in his ora! evidence but Counsel Assisting did not explore it 
with him.®®^ This explains why Com, Bateson’s diary entry for the morning meeting 
refers to Ms Gobbo as ‘3838’. Ms Bateson told the Commission that he probably 
referred to Ms Gobbo in that way because Mr O’Brien referred to her as ‘3838'.®®® There 
is no doubt that he would have done so beGause the morning meeting was in a cafe and 
they discussed giving the transcripts to the SDU to pass onto her. It wouid have been 
irresponsible for DAI O’Brien to mention Ms Gobbo’s name in a discussion about the 
SDU. It would have risked identifying her as a human source.

28.69 in summary, a very plain event has been turned into something that it is not. It is a false 
issue first raised by Ms Gobbo’s counsei and which was not made good by Ms Gobbo’s 
own evidence.

28.70 Apart from the fact that it was Ms Gobbo’s handlers rather than an investigator who 
handed Ms Gobbo the transcripts, there was nothing unorthodox about the event. Had 
Mr O’Brien not been heading off to meet with the SDU, then Com. Bateson would have 
arranged to attend Ms Gobbo’s chambers with the transcripts. In doing so, he would 
have told her, just like he wouid have told any other lawyer acting, that police were 
comfortable running the case against her client with the growing number of Crown 
witnesses and that he no longer proposed to reach out to Mr Thomas about him co
operating with police. Further, that she could see from the transcripts the type of 
assistance that Mr Thomas was able to give and. therefore, the extent to which his 
assistance could reduce his sentence. It was a matter for her as to the advice she gave 
him and up to Mr Thomas as to whether he wished to co-operate.

28.71 Moving forward a few months to June 2006.

28.72 On 15 June 2006, DI Ryan informed DS Bateson that Mr Thomas wanted to see him to 
provide assistance to police.®®® The note in Com. Bateson’s diary states that this 
information came from within the “prison system’’and that was confirmed by Mr 
Ryan in his evidence.®®® It did not come from Ms Gobbo, a matter which Counsel 
Assisting do not mention at [946]. Gounsel Assisting did not ask Mr Thomas in his

Counsel Assisting Submissions at p. 198 (S1 i]. Vol 2; relying on T5S5S-5661 (O'Brien).
T9738.38-973S.9 (Bateson).
Exhibit Rcoasi - tCR3S38 (028). 20 April 2006 (VPL.2000.0003,18.35 at .1841).
T9738.38-44 (Bateson).
T9735.31-37 (Bateson).
Exhibit RC0272 -- Diary of Stuarl Bateson, 15 June 2006 (VPL.0005.00.38.0233 at .03561.
Exhibit Re0272 - Diary of Stuart Sateson. 15 June 2006 (VPL.0005.0068.0233 at ,0358). 
T4533.15.
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cross-examination whether, after he had met with poiice, he discussed it with Mr Vaios 
and/or Ms Gobbo, Mr Vaios was not asked either.

28.73 On 16 June 2006, in response to the information received by Victoria Poiice through the 
prison system, DS Bateson and DSC Kerley met with Mr Thomas. The information 
received from the prison system was accurate.

28.74 On 19 June 2006, DI Ryan was acting officer in oharge of Purana while DAI O’Brien 
was absent,‘5®® On that day, he received intormation from the SDU about Mr Thomas, 
This is the first recorded dissemination of information by the SOU to Mr Ryan about Mr 
Thomas. The relevant ICR (036) records;

[Mr Thomas] has lost faith in Bamster LOVITT, he has no money and can’t get 
legal aid funding, he wants to plead guilty, HS wanting investigators to speak to 
him before he goes to Court next week.

(D/1 RYAN Op PURANA adv re THOMAS - was spoken to last Friday and aware 
of P.G. Also adv re sale of [redacted] house)

28.75 DI Ryan responded that investigators were already aware that Mr Thomas wanted to 
plead guilty and had already spoken to Mr Thomas.®®°

28.76 in the period between 16 and 26 June 2006, Victoria Poiice discussed with Mr Thomas 
his potential plea. Ms Gobbo acted for Mr Thomas throughout this period. It appears 
from the ICRs that Ms Gobbo was talking to her handlers about those discussions. 
However, there is no evidence that any of that information was disseminated to DI 
Ryan. The ICRs do not show any dissemination of this information, and DI Ryan’s 
diaries do not record any receipt of it,

28.77 On 27 June 2006, Ms Gobbo and solicitor Mr Vaios met with Senior Crown Prosecutor 
Mr Horgan SC and Mr Tinney to discuss the terms of a plea arrangement for Mr 
Thomas,

28.78 Consequentiy, with the exception of the single piece of information that Mr Ryan 
received on 19 June 2006 (which he did not use or provide to investigators), there is no 
evidence that Mr Ryan knew that Ms Gobbo was taiking to the SDU about Mr Thomas.

28.79 Significantly, Mr Ryan was not asked in cross-examination about whether he knevt/ that 
Ms Gobbo was talking to the SDU about Mr Thomas in the period leading up to his plea.

28.80 it is not open to conclude that Mr Ryan was conscious of Ms Gobbo taiking to the SDU 
about Mr Thomas in this period on the basis of the single piece of information that was 
disseminated to him on 19 June 2006. That information was confirmatory of what Mr 
Ryan already knew. It was not intelligence. In those circumstances, it is unsurprising 
that Mr Ryan gave it no thought.

28.81 As to Ms Gobbo’s potential conflict of interest in relation to Mr Thomas, the evidence is 
that Mr Thomas was, at all times, aware of the potential conflict.®®'' Mr Thomas’ 
evidence to the Commission was that Ms Gobbo provided him with updates in the lead 
up to his arrest, following the arrest of Mr McGrath.®®® He said that he knew that Ms 
Gobbo was acting for Mr McGrath and that she would “go and see" him and then “report 
back to me and Carf'.^^'^ Mr Thomas’ evidence was that Ms Gobbo provided "updates In

Exhibit F?C0310B - Statement of Gavan Ryan elated 13 June 2009 at [52] (VPL.00t4,0039.00Q1 at .0009).
•« Exhibit RC0281 - ICR3838 (036), 10 June 2006 (VPL.2000.0003.1922).

Exhibit RC1176 -• Statement of Mr Thomas dated 20 September 2019 at |28i (RCMPrOI 31.0001.0001 at .00071 
5«Exhibit RC1175 - Statement of Mr Thomas dated 20 September 2019 at [31] (RCMPI.0131.0001.0001 at .0008).

Exhibit RC1175 - Statement of Mr Thomas dated 20 September 2019 at [31] iRCMPI,0131.0001.0001 at .0008). 
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relation to the likelihood of whether [McGrath] mas going to assist police"Among 
other things, Ms Gobbo informed Mr Thomas that he would be arrested, that the police 
were “coming for hirtf and that the delay in him being attested “was because Mr 
McGrath was still working out his deaf'.^^ in those circumstances, Mr Thomas then 
chose to retain Ms Gobbo after he was arrested with the murders. Mr Ryan refers to 
and adopts Com. Bateson’s more detailed submissions on this issue.

28.82 Mr Thomas gave evidence that Victoria Police did not make any representations to him 
about his choice of legal ccxinsei.®® Mr Thomas also said that he was “repeatedly told 
by Victoria Police not to discuss his statements with Ms Gobbo,®®'^

28.83 None of the above evidence given by Mr Thomas - which is highly relevant - is referred 
to by Counsei Assisting in their submissions about Mr Thomas.

28.84 Mr Ryan also refers to the comprehensive submissions about the conflict issues set out 
in Com. Bateson’s submissions, on which he relies.

28.85 On 28 June 2006, the day after the terms of Mr Thomas’ plea had been agreed 
between him and the OPP, Mr Ryan received information from the SDU that referred to 
Mr Thomas.®®® The iCR records the following interaction with Ms Gobbo:

[Mr Thomas] rang this morning said for HS to watch self, was a bit teary, said in a 
coded fashion that had heard from Carl WILLIAMS that HS needs to be careful, 
does not think they will harm HS.

28.8© This information would have been disseminated to Purana because it concerned threats 
made by Mr Wiiliams.

28.87 On 29 June 2006, Mr Thomas entered his guilty plea to the murder of Jason Moran.

28.88 At his request, DS Bateson and DSC Kerley met with him and his legal team, Mr Vaios 
and Ms Gobbo, afterwards to discuss the assistance that he wished to provide to police 
in order to receive a reduction in his sentence. DI Ryan was not present.®®®

28.89 From 6 July 2006, police started taking statements from Mr Thomas. DI Ryan was not 
involved.

28.90 At paragraph [969], Counsel Assisting refer to various pieces of information that Ms 
Gobbo gave her handlers about Mr Thomas, including information provided on 7, 9 and 
10 July 2006. Counsel Assisting then submit that “this" was reported to Mr Ryan,®®® 
The imprecision in that paragraph leaves the impression that Mr Ryan was updated 
about all of the information to which the paragraph refers. That is not so. The 
information given to the SDU by Ms Gobbo on 7 and 9 July 2006 was not disseminated 
to Mr Ryan,

28.91 On 10 July 2006, Ms Gobbo informed the SDU that Mr Thomas would “know about 
money and be able to explain finances of Carl Williams if i/v’ing member mentions 
appropriately". The relevant ICR records dissemination to Mr Ryan.®®’

Exhibit RCt 175 - Statement of Mr Thomas dated 20 September 2018 at [31] (RCMPt.0131.0001.0001 at .0008). 
Exhibit RC1175 - statement of Mr Thomas dated 20 September 2019, [28] {RCMPi.0131.0001.0001 at .0007). 
Exhibit RC1175 - Statement of Mr Thomas dated 20 September 2019, [45] (RGMPl.OlSt .0001.0001 at .0012), 
Exhibit RC1175 - Statement of Mr Thomas dated 20 September 2018, [48] <RCMPi.O131.0001.0001 at .0012). 
Exhibit RC0281 - tCR3638 (036), 19 June 2006 (VPL.2000.0003.4370 at .4380).
T9830.25-28 (Bateson).
Counsel Assisting Submissions at 210 [969], Vol 2.
Exhibit RC0281 - SCRSSSS (037). 20 July 2008 (VPL,2000.0003.4384 at .4387),
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28.92 However, Mr Ryan’s diaries do not reflect receipt of that information, though they do 
record receipt of other genera! information during this period (in particular, on 21, 27, 28 
and 30 June 2006 and 12 July 2006).

28.93 On 20 July 2006, an ICR records that Ms Gobbo reported:

Mr Cooper and Mr Thomas are together in [redacted] prison: MS doesn’t think 
that this is a good idea b/c ail they will do is talk re HS and about evidence in 
respective statements. Found out when was talking to Mr Cooper and he handed 
the ph to Mr Thomas.^

28.94 The ICR records that this information was disseminated to Mr Ryan who indicated that 
he was already aware of it.

28.95 On 18 July 2006, Ms Gobbo went to the Victoria Police Centre to read the witness 
statements of her client, Mr Thomas,®®  There is nothing unusual about a lawyer 
reading her client’s witness statements before they are signed. It is common practice.

*

28.96 In any event, the evidence is that Mr Thomas asked that Ms Gobbo read his statements 
and advise him before he signed them.

28.97 Ms Gobbo’s review of Mr Thomas’ statements is the subject of evidence given by DSC 
Keriey who was present when Ms Gobbo read them,

28.98 There is no evidence that DI Ryan knew that Ms Gobbo was reviewing Mr Thomas’ 
statements. Counsel Assisting rely on DSC Kerley’s evidence that she assumed that Mr 
Ryan knew.®®^ Plainly, that does not provide an evidentiary basis to find that he did in 
fact know.

28.99 That is particularly so because Mr Ryan gave no evidence about the matter and he was 
not cross-examined about it, nor was he asked about it in the Commission’s recent 
letter of 6 April 2020.

28.100 Accordingly, if Counsel Assisting are inviting the Commissioner to infer that Mr Ryan 
knew, that inference is not open on the evidence, particularly when Mr Ryan was not 
cross-examined about it. To make the finding without it first being put to Mr Ryan would 
also be a denial of proeedural fairness. On that basis alone the finding cannot be made.

28.101 Qn 20 July 2006, DI Ryan left the Purana Taskforce.

28.102 Betw'een 21 July 2006 and 27 August 2006, Mr Ryan was absent from work on 
accumulated rest days,

28.103 Between late August 2006 and the start of 2007, DI Ryan was back and forth between 
Taskforce 400 and Purana, as follows:®®®

(a) on 28 August 2006, he commenced as officer in charge of Taskforce 400;

(b) from 29 September to 13 October 2006, DI Ryan was acting officer in charge of 
Purana while DAI O’Brien was on leave;

(c) between 14 and 19 November 2008, Mr Ryan was on leave himself;

(d) on 20 November 2006, Mr Ryan returned to Taskforce 400:

Exhibit RC0281 - !CR3S38 (038). 20 July 2006 (VPL.200C.0003.4390 at .4399).
Exhibit P?C14t7 - Statement of Michelle Kerley dated 26 September 2019 at [7] (VPL.0014,0062.0001 at .0002); Untendered

- Diary of Michelle Keriey, 18 July 2006 (VPL.000S.0134.Q001 at .0053).
Counsel Assisting Submissions af p. 215 [990], Vet 2.

“ Exhibit RC03108 - statement of Gavan Ryan elated 13 June 2009 at [56]-:59] {VPL.0014.0039.00Q1 at .0009-.C010).
74458,33-4459.6.
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(e) in December 2006, Di Ryan was again acting officer in charge of Purana in DAI 
O’Brien’s absence: and

(f) on 8 January 2007, Mr Ryan returned to Taskforce 400.

28.104 On 22 March 2007, Mr Ryan commenced as officer in charge of the Petra Taskforce.

28.105 On 23 July 2007, Di Ryan returned as officer in charge of the Purana Taskforce 
following Mr O’Brien’s retirement.

28.106 By this time, Mr Ryan was burnt out. He remained at Purana for less than 12 months 
until he retired from Victoria Police in April 2008.

28.107 There is no evidence that Mr Ryan had any involvement with Mr Thomas in the period 
from July 2006 to July 2007, when he returned to the Purana Taskforce.

28.108 In the period from July 2007 to April 2008 (when Mr Ryan was back in charge of 
Purana), the ICRs record information provided to the SDU by Ms Gobbo about Mr 
Thomas on five occasions.®®® The ICRs record that the Information was disseminated to 
Mr Ryan on only one occasion. That one occasion is addressed in the section below.

Proposed findings at [1065]

28.109 Mr Ryan accepts that the proposed evidentiary findings at [1085.1], [1065.4], [1065.11], 
[1065.12], [1065.15], [1085.17], [1065.19] and [1065,20] are open on the evidence.

28.110 As to paragraph [1065.2], Mr Ryan agrees that he joined the Purana Taskforce in 2003 
as a Detective Senior Sergeant and was later promoted to Detective Inspector but says 
that these facts alone present an incomplete and inaccurate picture. In December 2005, 
Mr Ryan was appointed Detective Inspector in charge of the MDID and left the Purana 
Taskforce. Mr Ryan then returned to the Purana Taskforce in February 2006 for the 
purpose of ’taking charge’ of Mr Andrews who was becoming a Crown witness.®®^ Later, 
he was responsible for managing Mr Thomas becoming a Crown witness.®®® The 
evidence that was obtained, which mostly related to murders, was given to the 
appropriate Purana Taskforce crew.®®® Mr Ryan remained with Purana until July
2006.® ”'® During this period (February 2006 to July 2006) the Purana Taskforce 
remained under the command of DAI O’Brien (though Mr Ryan held the higher rank of 
Detective In.spector).®''''

28.111 From July 2006, Mr Ryan was officer in charge of Taskforce 400. In April 2007, Mr Ryan 
took up as the head of the Petra Taskforce.®^^ when Mr O’Brien retired in August 2007, 
Mr Ryan returned to the Purana Taskforce as the officer in charge, and remained in that 
position until he retired from Victoria Police in April 2008.®”'®

28.112 As to paragraph [1066.3], Mr Ryan placed Ms Gobbo under sun/eiilance once,®”'’  and 
he otherwise accepts the accuracy of the paragraph and refers to the further evidence 
in Part C above and this Part D for the complete and accurate picture.

*

Exhibit RC0281 - iCR3838 (OSS), 8 July 2007 (VPL.2000.0003.5030), iCR3S38 (093), 12 August 2007 
(VPt.2000,0003.5126), iGR3838 (102). 8 October 2007 (VPL.2000.0003.5309), tCR3838 (WS)18 October 2007 
(VPL.2000.Q003.5347 ) and ICR3838 (108), 9 November 2007 (VPL.2000.0003.5417i,

Exhibit Re0310B ~ Statement of Gavan Ryan dated 13 June 2009 at J47j {VPL.0014.0039.0001 at ,0008).
Ibid.
ibid.
Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [52nvPL.0014,0039.00Q1 at .0009).

’ 74458.44-4459,2.
74231.47-4232.2.
74231.37-41.
74236.32-34.
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28.113 In relation to paragraph [1065.5], and as set out in Part C above, Mr Ryan accepts that 
diary notes indicate that Ms Gobbo and solicitor Karen Ingleton raised with him the 
matter of a conflict of interest concerning Ms Gobbo’s representation of Mr McGrath 
and/or Carl Williams and that the discussion was ‘a handover of sorts’ in that Ms Gobbo 
was introducing him to Mr McGrath’s new lawyer, Ms Ingleton. He had no independent 
memory of the conversation. Counsel Assisting did not request a witness statement 
from Mr Ingleton and, therefore, the Commission is left without her evidence as to what 
she and Ms Gobbo told Mr Ryan. There is no evidence that they explained to Mr Ryan 
that the conflict was of the type described in [1065.5]. In any event, the effect of Mr 
Ryan’s evidence is that they raised a conflict and indicated they were addressing it.

28.114 In relation to paragraph [1065.6], the submission by Counsel Assisting that Mr Ryan 
knew of Ms Gobbo’s role relating to Mr McGrath’s statements is vague and imprecise 
and does not assist the Commission or afford Mr Ryan procedural fairness. Counsel 
Assisting do not identify Mr Ryan’s knowledge with any precision or the nature of Ms 
Gobbo’s role.

28.115 The fact stated at [1065.6] is relied upon by Counsel Assisting to submit that it is open 
to find that it is probable thai

Procedural fairness principles require that facts be stated with sufficiently 
specificity to enable Mr Ryan to understand the case put against him and to respond.

28.116 For those reasons, the Commissioner should not make the finding in [1065.6]. 
Alternatively, Counsel Assisting should reformulate it and provide Mr Ryan with an 
opportunity to respond.

28.117 If paragraph [1065.6] is directed to Ms Gobbo advising Mr McGrath in relation to his 
witness statements about the Marshall and Moran and Barbaro murders, we refer to the 
submissions in Part C above.

28.118 As to paragraph [1065.7], a finding should not be made in those terms because it fails 
to identify the precise conflicts of interest and Mr Ryan’s differential knowledge in 
relation to them and is, in any event, not open on the evidence.

28.119 First, Mr Ryan’s evidence was that he felt some ’discomfort’ about Ms Gobbo acting for 
Mr Thomas when she had previously acted for Mr McGrath. It was clear from his 
evidence that he did not have an understanding of a lawyer’s professional obligation not 
to act for a person when that person’s interests were in direct conflict with a former 
client. He had received no training about that issue and he had never dealt with it in his 
police career.®'’^ Lawyers’ conflicts of interest are not straight forward issues.

28.120 Further, the submissions made by Counsel Assisting entirely overlook Mr Thomas’ own 
evidence about the conflict. He retained Ms Gobbo knowing that she had acted for Mr 
McGrath. His solicitor and Queens Counsel also knew.®^® There is no evidence that Mr 
McGrath did not consent to Ms Gobbo acting for Mr Thomas. If both Mr Thomas and Mr 
McGrath consented to her acting then she may have been able to act.

28.121 The above matter is addressed in detail in Com. Bateson’s submissions and, therefore, 
not repeated here.

28.122 Second, as to any conflict in Ms Gobbo speaking to the SDU and acting for Mr Thomas, 
the issue needs to be considered at two distinct periods of time.

8’5 74343 31-4344.45.
8’8 See Com. Bateson's submissions.

Relevance

Relevance
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28.123 As set out earlier, prior to Mr Thomas becoming a Crown witness, Mr Ryan had only 
once received information from the SDU about Mr Thomas that had been provided by 
Ms Gobbo, That information, provided on 19 June 2006, was that Mr Thomas wanted to 
plead guilty to his charges. That 'was not informing on her client. It was not acting 
contrary to her client’s interests. It was simply Ms Gobbo telling the SOU what was 
oecurring between Mr Thomas and Purana detectives at the time. Three days earlier, 
on 16 June 2006, DS Bateson had met with Mr Thomas in prison to discuss his eharges 
and the assistance that Mr Thomas wanted to provide to reduce his jail sentence,®'’^

28.124 It cannot reasonably be said that receipt of this information would have put Mr Ryan on 
notice that Ms Gobbo was taiking to the SDU about her client, Mr Thomas, and that, 
accordingly, she was in a position of conflict. She v/as not informing on Mr Thomas, and 
the information that was passed on was information that Mr Ryan already knew. He did 
nothing with it.

28.125 The position is similar in 2007 and 2008. Mr Ryan received very little information from 
the SDU about Mr Thomas. There is no evidence that:

(a) Mr Ryan had any knowledge of Ms Gobbo informing on her client, Mr Thomas, to 
the SDU (if she was, which is denied);

(b) Mr Ryan used any information provided by Ms Gobbo against Mr Thomas;

(e) Mr Ryan had any knowledge of Ms Gobbo being tasked against her client, Mr 
Thomas.

28.126 Ms Gobbo spoke to the SOU about Mr Thomas but a review of the ICRs shows that she 
did not inform on him and she was never tasked in reiation to him. We refer to the 
submissions in Part C above.

28.127 As to paragraph [1065.8], it overstates the evidence by asserting that DS Bateson 
reported to DI Ryan Ms Gobbo’s “willingness” to assist Victoria Police in reiation to 
underworld figures.

28.128 Mr Ryan’s evidence was that between May and August 2005, he was told by DS 
Bateson about conversations he had with Ms Gobbo.® '® He recalled a specific 
discussion in which DS Bateson stated that Ms Gobbo “seemed to want to provide 
information” about the underworld and dishonest defence lawyers representing them,®

28.129 In place of the finding at [1065.8], Mr Ryan accepts that it is open to the Gommission to 
find that between May and August 2005, Com, Bateson reported having discussions 
with Ms Gobbo and that Com. Bateson expressed the view that Ms Gobbo seemed to 
want to provide information about the underworld and the defence lawyers representing 
them.

28.130 As to paragraph [1065.9], the evidence does not support a finding that on 31 August 
2005 Mr O’Brien toid Mr Ryan about Ms Gobbo’s wiliingness to assist Victoria Poiice in 
relation to Tony Mokbel, as follows;

(a) that was not the evidence given;

(b) the evidence cited in the footnote does not support the proposition;

«« Exhibit RC02S9 -- Statement of Stuart Bateson bated 7 May 2019 at (89J (VPL.0014.0027.0001 at .001.S}. 
Exhibit RC03108 - Statement of Gavan Ryan dated 13 June 2009 at [35] (VPL.0014.0039.0001 at .0006). 
Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [36] (VPL.0014,0039.0001 at .0007).
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(c) the evidence cited is that of Mr O’Brien. Mr O’Brien’s evidence was that his diaty 
recorded that, on 31 August 2005, he spoke to Mr Ryan about issues relating to 
Ms Gobbo but that he couid not recall the details of the conversation;®^!;'

(d) Mr Ryan was not asked about the conversation and gave no evidence about it; 
and

(e) Mr Ryan’s diary does not record the discussion,®^'!

28.131 As to paragraph [1065.10], the finding that is open is that Mr Ryan became aware that 
Ms Gobbo was a registered human source in around December 2005.®®^

28.132 As to paragraph [1065.13], Mr Ryan accepts that he was placed in charge of Mr 
Thomas when he decided to assist police, with the qualification that he assumed 
responsibility for Mr Thomas in late April 2006 after Mr Thomas had (again) indicated an 
intention to assist. Mr Thomas’ earlier discussions with poiice, which took place in 
February and March 2006, were managed by DS Bateson and DAI O’Brien. At that 
time, Mr Ryan was focussed on the charges against Mr Andrews.

28.133 As to paragraph [1065.14], Mr Ryan agrees that he was at a meeting at which it was 
decided that Ms Gobbo would be given transcripts of meetings between Mr O’Brien, 
Com. Bateson and Mr Thomas. We refer to Part C above for the submissions on that 
topic.

28.134 As to paragraph [1065,16], it is vague and Imprecise and, in that form, does not assist 
the Commission or afford Mr Ryan procedural fairness. In particular, the “involvemenf 
of Ms Gobbo, of which Mr Ryan is said to have been aware, is not identified. Counsel 
Assisting are invited to provide particulars and Mr Ryan will respond.

28.135 As to the first part of [1065,16], Mr Ryan knew before 19 June 2006 that Mr Thomas 
wanted to plead guilty and assist police. On 15 June 2016, he told DS Bateson that Mr 
Thomas wished to see him to provide assistance.®23 The following day, DS Bateson met 
with Mr Thomas and he provided information.®®'*

28.136 As to paragraph [1065.18], it misstates Mr Ryan’s evidence,

28.137 First, Mr Ryan said that he "quite often" spoke to Mr Overland and expressed the view 
that Ms Gobbo should have been deregistered and moved overseas.®®® His concern 
was Ms Gobbo’s safety.®®® In that sense, Mr Ryan considered that the propriety of Ms 
Gobbo’s use was an issue for Senior Command.

28.138 Second, in reiation to the propriety of using information provided by a legal practitioner, 
Mr Ryan’s evidence was “as Song as it wasn't privileged, S had no problem”On the 
question of legal professional privilege, Mr Ryan said that he asked Ms Gobbo’s 
handlers whether information they disseminated was privileged, and they said that it 
wasn’t.®®® Mr Ryan was not aware that Ms Gobbo provided privileged information, or 
that it was used.®®®

621; Exhibit RC0464 -- Statement of Jim O'Brien dated 14 June 2019 at [47] (VPL.0014.0040.0001 al ,001C). 
ss; Untendered - Diary of Gavan Ryan, 31 August 2005 {VPL.0005.0120.0187 at .0221).

Exhibit RC0310B ~ Statement of Gavan Ryah dated 13 June 2009 at J413 VPL.0014.0039.0001 at .0007).
Exhibit RC0269 - Statement of Stuart Bateson dated 7 May 2019 at (83] (VPL.0014.0027.0001 at .0015}. 
ibid,
T4304.9-11.

826 T4304.13-17.
T4304.32-33.

"28T4304.35-41.
8® 74304.47-4305.4.

3437-8960-2085v115?

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0654

28.139 immediately after being asked about the provision and use of information subject to 
legal professional privilege, Mr Ryan was asked whether he knew if any of Ms Gobbo’s 
handlers had training about legal professional privilege,®® He replied that they only 
received training at detective training school, and that the training was “very smalf’
He was then asked whether he ever suggested that they get advice “in reiation to those 
issues at that stage”Mr Ryan replied “/ don ’t think i suggested legal advice for them, 
it's a matter for It is clear that Mr Ryan understood that he was being asked 
about legal professional privilege only.

28.140 Consequently, Mr Ryan did not give evidence that concerns about the propriety of the 
use of Ms Gobbo as a human source given her oocupation w^ere a matter for the SDU 
and not for him.

28.141 His evidence was that;

(a) provided information that was subject to legal professional privilege was 
not used, he was not aware of any issues with obtaining and using 
information provided by a legal practitioner;

(b) he asked Ms Gobbo’s handlers whether they were disseminating 
information subject to legal professional privilege and was told that they 
were not; and

(c) he did not suggest that the SDU get legal advice in relation to legal 
professional privilege because it was a matter for them.

28.142 As to paragraph [1065.21], Mr Ryan aceepts that he had some discomfort about Ms 
Gobbo acting for multiple people and he otherwise refers to the complete summary of 
his evidence on the matters the subject of [1065.21] in Part C above. Counsei 
Assisting’s summary in [1065,21] is incomplete.

28.143 Lastly, paragraph [1065,22], in part, misstates the evidence. Mr Ryan accepts the 
evidence detailed in paragraphs [1065.22.2] and [1065,22.3],

28.144 However, as to paragraph [1065.22.1], Mr Ryan was asked about the situation of a 
lawyer actively and secretly informing on their client to police. In response to the 
question then asked, he gave his view that the SDU would have an obligation to do 
something about that situation.®®’’

28.145 Paragraph [1065,22.4] is misleading and contains commentary that cannot assist this 
Commission. In the course of being asked about his observations of Ms Gobbo in 2003 
and whether he was concerned that she was In a position of conflict in relation to the 
many criminal associates she represented, Mr Ryan said that Ms Gobbo “seemed to be 
a rule unto herself in that she was visiting people in gaol. She would “bob up at 
meetings and go for a walk and talk”.^^^

28.146 The “congratulations” to which Counsei Assisting refer is an event that occurred in 
February 2007. Mr Ryan observed Ms Gobbo at the Metropolitan Hotel on 28 February
2007. Purana Taskforce members w'ere having a drink there (which is across the road 
from the Court) following Cart Williams’ guilty plea to multiple murders. Afterwards. Mr 
Ryan told the SDU to tell Ms Gobbo that he had been unable to approach her at the

T4305.12-14.
T4305.13-14.

632 T4305.16-18.
633 T4305.18-20.
633 T4345.35-38.
635 T4432.7-1G. 
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hotei but that he wanted to include her tn the success of the Wiiliams result.--'® Mr Ryan 
explained that she was “part (i.e, acted for Crown witnesses) and that “you’ve 
got to be able to ~ you’re human thank someone’’That simple, human, act of 
acknowledgement had nothing to do with Mr Ryan’s observation in 2003.®®

Proposed findings at [1066]

28.147 As to paragraph [1066], Mr Ryan agrees that it is open to the Commissioner to make 
the findings in paragraphs [1086.1], [1068.2], [1066.4], [1066.5] and [1066,6].

28.148 As to paragraph [1066.2], it is open to the Commissioner to make findings about Mr 
Ryan’s knowledge of Ms Gobbo’s rote in relation to Mr McGrath in accordance with the 
facts set out in this submission and not otherwise. In particular, it is not open to the 
Commission to find that Ms Gobbo made changes to Mr McGrath's statements and, 
accordingly, it is not open to find that Mr Ryan knew that she had done so.

28.149 in summary, it appears on the evidence that all that Ms Gobbo did was to review her 
client’s draft witness statements and advise her client to telt the full truth in his witness 
statements in order to maximise his sentencing discount. That is sensible advice given 
in his best interests. It is commonly given by defence counsel to accused persons who 
decide to plead guilty and become Crown witnesses, it is not uncommon for defence 
counsel to draft their client’s ‘can say’ statements. Viewed objectively, the event was 
unexceptionat, save that Ms Gobbo was indiscreet with her thoughts about an aspect of 
the statement.

28.150 As to paragraph [1066.3], if Ms Gobbo was informing on her ciient, Mr Thomas, while 
acting for him (which is denied), then Mr Ryan did not know.

28.151 In the period from 16 September 2005 to about June 2007, the ICRs record that 
information about Mr Thomas that came from Ms Gobbo was disseminated by the SDU 
to Mr Ryan on these four occasions:

(a) 19June2OO6;8-o*

(b) 28 June 20Q6:e«

(c) 10 July 2006:«‘2*

(d) 19 July 2006.®'®

28.152 The Commission cannot be certain that information about Mr Thomas was 
disseminated to Mr Ryan on those days because it is not recorded in his diaries. Mr 
Ryan’s diaries do record the receipt of other information unrelated to Mr Thomas during 
this period (in particular, on 21,27, 28 and 30 June 2006 and 12 July 2006). It is clear 
from the evidence before the Commission that the ICRs do contain errors, Mr Ryan also 
gave frank evidence that he did not always write down information that he received from 
the SDU because he was concerned about security®'’''  and he knew that the SDU was 
keeping a record of the information it disseminated to him.®^®

*

Exhibit RCQ281 - ICR3838 (068), 28 February 2007 (VPL,2000.00G3.46S2).
T4535.30-32.
T4536.13-14.
Counsel Assisting Submission at p. 239 [1065.22], Vol 2,
Exhibit RC0281 - iCR3838 (036). 18 June 2006 (VPt.2000.0003,43'/'0),
Exhibit RC0281 - ICR383e f036i. 28 June 2006 (VPt,200Q,OOD3.4370).
Exhibit RC0281 - iCR3638 (037), 10 July 2006 (VPL.2000.000.3.4384).
Exhibit RC0281 ~ !CR3838 (038), 19 July 2006 (VPL.2000.0003.4390).
Exhibit RC03108 - statement of Gavan Ryan elated 13 June 2009 at [45] (VPL.0014,0039.0001 at .0008).
Exhibit RC0310B - Statement of Gavan Ryan dated 13 June 2009 at [46] (VPL.0014,0039.0001 at .0008).
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28.153 As such, the totality of the information that Mr Ryan may have received from the SDU 
about Mr Thomas that had been provided by Ms Gobbo was in substance;

(a) 19 June 2006 - Mr Thomas wanted to plead guilty;®'®*

(b) 28 June 2006 - Mr Thomas had told Ms Gobbo that Carl Williams had 
made a threat against her but that he did not think that she would be 
harmed;

(c) 10 July 2006 - Mr Thomas will be able to tell police about Carl Williams' 
finances;®'*̂

(d) 20 July 2006 - Mr Thomas is with Mr Cooper in prison which created 
safety risks for Ms Gobbo.®^®

28.154 The above cannot be characterised as Ms Gobbo informing on Mr Thomas while 
purporting to act for him.

28.155 As to the information on 19 June 2006, Mr Ryan immediately responded that he was 
aware of the information and that detectives were already speaking to Mr Thomas.®-’® 
We refer to the earlier submissions about this matter.

28.156 As to the information on 28 June 2006 and 20 July 2006, that information concerned Ms 
Gobbo, not Mr Thomas. It concerned her safety.

28.157 As to the information on 10 July 2006, it was disseminated to Mr Ryah after Mr Thomas 
had pleaded guilty and was assisting police. She was not informing on Mr Thomas. She 
was telling Mr Ryan, via the SDU, about the assistance that her client could provide, 
which was in his interests. She should and could have just told detectives directly. 
There is no evidence that Mr Thomas’ instructions to Ms Gobbo prevented her from 
speaking to police about the assistance he could provide. Counsel Assisting did not ask 
Mr Thomas about this.

28.158 Mr Ryan did not otherwise, in the nominated period, receive information from the SDU 
about Mr Thomas that was sourced from Ms Gobbo.

28.159 There is no evidence that Mr Ryan was aware that Ms Gobbo was providing information 
to the SOU about Mr Thomas of a kind that meant that Ms Gobbo was not able to act 
independently or in Mr Thomas’ best interests,

28.160 It should also be recognised that Mr Ryan was at the Purana Taskforce for only a small 
fraction of this period of time and did not have continuity of knowledge in reiation to all 
events concerning Mr Thomas or Ms Gobbo's representation of him.

28.161 For the reasons set out above, it is not open on the evidence to make the serious 
finding in paragraph [1066.3].

28.182 Further, Mr Ryan was not cross-examined about these matters. Nor was he asked 
about them in the recent tetter from the Commission dated 6 April 2020. The 
Commission shouid not make serious findings about matters that were never put to Mr 
Ryan, especially in circumstances where no explanation is provided as to why the 
matters were not put and are raised for the first time in closing submissions. That would 
be a denial of procedural fairness.

8® Exhibit RC0281 - ICR3838 (036), 19 June 2006 (VPL.2000.0003.43705.
Exhibit RC0281 -- !CR3838 (037), 10 Jufy 2006 (VPL.2000.00(53.4384).

W Exhibit Re0281 - iCR3838 (038). 20 July 2006 (VPL.2000.0003.4390).
Exhibit RC0281 - SCRSSSS (036). 19 June 2006 (VPL,2000.0003.4370).
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28.163 For similar reasons, the finding in paragraph [1066.7] shouid also not be made.

28.164 First, for the reasons set out above, there is no evidence that Ms Gobbo was in fact 
informing on Mr Thomas while acting for him. To the extent that she was providing 
Victoria Police with information about him, she obviously ought not to have done so and 
should have followed the SDU instruction to cease doing so. However, that is not the 
same as informing on Mr Thomas. Counsei Assisting do not state with any precision 
the nature of the “confer they allege.

28.165 Second, such a finding is serious and shouid not be made other than on the basis of 
substantive and cogent proof, which does not exist. As set out above, the sporadic 
information that was passed on to Mr Ryan by the SDU was not information that could 
reasonably be characterised as Ms Gobbo informing on Mr Thomas (in the sense of 
providing information adverse to Mr Thomas’ interests). It is not reasonable to submit 
that on the basis of sporadic pieces of oncontroversial information Mr Ryan should have 
formed the view that Ms Gobbo was informing on Mr Thomas.

28.166 Third, the matter at [1066,7] was not put to Mr Ryan in cross-examination or raised in 
the Commission’s recent letter of 8 April 2020. To make such a serious finding now 
would be a denial of procedural fairness, especially in the absence of an explanation as 
to why it has been raised for the first time in closing submissions.

28.167 As to paragraphs [1066.8] and [1066.9], there is no basis for these findings because the 
underpinning premises have not been established and, indeed, have comprehensiveiy 
been disproved.

28.166 As to the premise that Victoria Police was “usin^' Ms Gobbo to encourage Mr Thomas 
to make admissions, enter a plea of guilty and implicate his associates:

(a) As set out in further detail below, ’Victoria Police had already been directly in 
contact with Mr Thomas about him co-operating in July 2004, instigated by police 
in October 2004, instigated by Mr Thomas; there was no need for Vietorta Police 
to "use” Ms Gobbo in the discussions with Mr Thomas;

Mr Ihofnas' Personal Partrjer
(b) After Mr Thomas’ arrest in August 2004, informed DSC

L’Estrange that Mr Thomas wanted to meet with him ‘on the quiet’,®®'- DSC 
L’Estrange met with Mr Thomas a couple of days later and Mr Thomas alluded to 
the possibility of assisting police;®®’

(c) Counsel Assisting have identified no evidence of further contact in relation to Mr 
Thomas’ assistance until February 2006. Counsel Assisting’s submission at 
[1070.9] that DS Bateson had "dealt with Ms Gobbo in 200^" in relation to Mr 
Thomas assisting police is simply not supported by the evidence cited at that 
paragraph, which relates only to interactions In 2006;

(d) Rather, once Mr Thomas decided again that he wished to cooperate he had Ms 
Gobtx) approach Victoria Poiice about cooperating, Mr Thomas was in prison at 
the time, and Victoria Police engaged with him pursuant to that approach;

(e) Victoria Police did not vrant Ms Gobbo involved with Mr Thomas - she continued 
to act for him despite repeated requests from Victoria Police that she refrain from 
doing so;

Exhibit P,C0252 - CbTOnoiogy of Sfuart Bateson {VPL,0015.0001,0409 at .0421).
Exhibit aG0264 - Statement of Nigel L’Estrange dated 11 Jun® 2019, 3, [14] (VPL.0014.0036,0001 at .0003).
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(f) Ms Gobbo was not provided with the transcripts of the information that Mr 
Thomas had provided to police for the purpose of her being tasked to speak with 
Mr Thomas on behalf of Victoria Police, but rather she was given them in her 
capacity as his lawyer:

(g) Victoria Police had no interest in securing Mr Thomas’ cooperation and Com. 
Bateson preferred that the matter proceed to trial;

(h) Victoria Poiice did not ever task Ms Gobbo in connection with Mr Thomas; and

(i) Ms Gobbo was not “informing" on Mr Thomas whiie acting for him.

28.169 Further, there is insufficient evidence that Mr Ryan knew that Ms Gobbo was 
encouraging Mr Thomas in the manner described - if indeed she was.

28.170 There is, in fact, no credible evidence on which a finding can be made that Ms Gobbo 
advised Mr Thomas to plead guilty, make admissions and implicate his associates or 
that it was Ms Gobbo's advice alone, or at ail, that caused him to take such steps. We 
draw the Commission's attention to the following:

(a) Purana Taskforce detectives first began communicating with Mr Thomas in 
relation to his possible cooperation in 2004, well prior to Ms Gobbo acting;

(b) By June 2004, police were already taking statements from Mr McGrath. DS 
Bateson’s crew then began talking to Mr Thomas, suspeeted of involvement in 
the Moran and Barbaro murders, to seek his cooperation;

(c) On 28 July 2004, DS Bateson met with Mr Thomas at a McDonaid's restaurant 
and Mr Thomas indicated an openness to assisting poliee;®'^

(d) On 18 October 2004, Mr Thomas, who Vi/as then in prison having been arrested
for the Moran and Barbaro murders, enlisted QQpjact DSC L’Estrange
to arrange to meet “on the quief’'^“^

(e) By February 2006, Mr Thomas, who was still in prison awaiting trial, decided to 
cooperate with poiice and, this time, instructed Ms Gobbo to approach police on 
his behalf;®®'*

(f) Qn 19 February 2006, both Ms Gobbo and Mr Thomas’ solicitor. Mr Vaios met 
with Com. Bateson and told him that Mr Thomas had instructed them that he 
wished to co-operate. This was just after Mr Andrews had written to the relevant 
Senior Crown Prosecutor informing him that he wished to co-operate. It also 
followed Mr McGrath’s evidence at the trial of Carl Williams for the murder of Mr 
Marshal! being accepted (a matter that Justice King observed would, if it came to 
pass, dramatically change the strength of the Crown case against Mr Thomas 
because it would mean that Mr McGrath was accepted as a witness of truth);®®®

(g) A few' days iater, on 22 February 2008, Mr Thomas toid DS Bateson to speak to 
his solicitor about him making statements which DS Bateson did;®®®

(h) DS Bateson and Mr O’Brien met with Mr Thomas on three occasions in the weeks 
that followed;

8® Exhibit RG0269A - Statement Of Commander Stuart Bateson dated 7 May 2019 at [61] (VPL.O014.0027.0001 at 0010). 
Exhibit RC02S2 - Chrohoiogy of Stuart Bateson [VPL.0015.0001.0409 at 0421): Exhibit RCQ264 - Statementdf Nigel 

L’Estrange dated 11 June 2019,3, £14] fVPL,0014,0036.0001 at .0003); Exhibit RC0269A - Statement ef 
Commander Stuart Bateson dated 7 May 2019 at [63] {VPL.0014.0027.00Q1 at 0011).

858 Exhibit RC0269A -- Statement of Commander Stuart Bateson dated 7 May 2019 at [77H78) (VRL.0014.0027.0001 at 0013). 
Exhibit RC0269 - Statement of Stuart Bateson elated 7 May 2019 at £76] fVPL.0014.0027.0001 at .0013).

5® Exhibit RC0269 - Statement of Stuart Bateson dated 7 May 2019 at £80] (VPL.0014,0027.0001 at .0013).
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0) The transcripts were provided to Ms Gobbo on 20 April 2006;

(j) it was not until 29 June 2006 that Mr Thomas entered his guilty plea and he did 
that without, to Com, Bateson's knowledge, having committed to assisting poiice. 
Com. Bateson’s evidence was that Ms Gobbo had likely spoken to Mr Horgan SC 
before the plea about Mr Thomas co-operating. After Mr Thomas had entered his 
plea, Com. Bateson met with Mr Thomas together with Ms Gobbo and Mr Vaios 
in the cells at which time Mr Thomas said that he now wished to assist police by 
making statements;®®'

(k) Mr Thomas’ solicitor was asked to provide a witness statement to the 
Commission addressing three questions.®®® He was not asked whether Ms Gobbo 
gave advice to Mr Thomas about pleading guilty, making admissions and 
implicating his associates and, if she did, about the circumstances in which it was 
given and the content of the advice. He was not asked if Ms Gobbo had 
encouraged Mr Thomas to make admissions, enter a plea of guilty and to 
implicate his associates. He was not asked if he himself had given such advice to 
Mr Thomas and, if he had, when he gave the advice and the reasons why he 
gave that advice. Mr Vaios co-operated with the Commission in providing a 
witness statement but, because he was not asked, his statement does not 
address these critical matters. He was not called for cross-examination;

(l) Mr Thomas’ evidence was that Ms Gobbo encouraged him to plead guilty and to 
become a prosecution witness.®®^ However, given Mr Thomas’ credibility issues 
and that it was plainly in his interests to give that evidence, his evidence alone is 
insufficient to find that Ms Gobbo encouraged him to make admissions, enter a 
plea of guilty and to implicate his associates, especially given that Counsei 
Assisting chose not to adduce evidence from a key witness, Mr Vaios, on the 
issue;

(m) Further, even if Mr Thomas’ evidence on this issue is accepted, his evidence is 
that Ms Gobbo encouraged him to plead guilty in the lead up to Mr Andrews 
pleading guilty, Mr Thomas said that Ms Gobbo told him that Mr Andrews ‘might 
be pleading and might roll’ and she urged Mr Thomas to get in first, if Ms Gobbo 
gave that advice then she likely gave it in February 2006,®®® which was well 
before Ms Gobbo had been shown the transcripts, if she gave that advice, then 
there is no causal link between police and the advice she gave. That is, there is 
no evidence that police asked Ms Gobbo to advise Mr Thomas to get in before Mr 
Andrews and plead guilty and co-operate with poiice. It is also not evident why 
police would want her to give such advice;

(n) Mr Thomas gave evidence that Mr Vaios was shocked when he got back from 
holidays to discover that he had pleaded guilty, Mr Thomas said that Ms Gobbo 
had kept Mr Vaios away from it ail and away from him.®®'’ Mr Vaios’ statement to 
the Commission does not address these issues and he was not called to give 
evidence or asked for a supplementary statement. However, the evidence before 
the Commission shows that Mr Thomas’ evidence was false because:

Exhibit RC0269 - Statement of Stuart Bateson elated 7 May 2013 at £92) ;VPL.0014.0027.G001 at .0015}.
Uhtendefed - Email from the solicitors assisting the Commission to Corrs Chambers Westgarth elated 8 July 2020 

(VPL.0005.0306.0001).
Exhibit RC1176 ~ Statement of Mr Thomas elated 20 September 2019 at [37]-£383 (RCMPLOf 31.0001.0001 at .0001„0010), 
Exhibit RC0269 - Statement of Stuart Bateson elated 7 May 2019 at [75j-p8] p/PL.OO14.0027.0001 at .0013).
T13592.38-43 {Thomas).
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(i) On 19 February 2006, Mr Vaios met with Com. Bateson and Ms Gobbo, 
after Mr Thomas said he wanted to plead guilty;

(ii) On 23 March 2006, Mr Thomas told Mr O’Brien and Com. Bateson that Mr 
Vaios had advised him to plead guilty and assist police;®®^ and

(iii) On 29 June 2006, when Mr Thomas entered his guilty plea, Mr Vaios was 
present. He met with Com. Bateson, Mr Thomas and Ms Gobbo afterwards 
to discuss Mr Thomas' desire to become a prosecution witness in return for 
a reduced sentence;®®®

(o) To the extent that Mr Thomas gave the self-serving evidence that Ms Gobbo had 
pressured or persuaded him to plead guilty and to give evidence, Ms Gobbo 
unequivocally denied that before the Commission:®®'*

I want to ask you about some matters that Mr Thomas has raised in his 
statement. One of the things that he will suggest or he has suggested is 
that you pressured and persuaded him to plead guilty and to give 
evidence. What do you say to that? That's not consistent with my 
recollection.

Do you say that you didn't pressure or persuade him; is that right? 
Correct.

(p) Ms Gobbo was unable to say with certainty whether she had advised Mr Thomas 
that it could be in his interests to plead guilty and give evidence.®®® She 
suggested she may have done so once Mr Thomas reached the point of wishing 
to cooperate with police;®®®

(q) Ms Gobbo recalled occasions when Mr Thomas had vacillated in his intention to 
assist police;®®^

(r) It was put to Ms Gobbo that she may have heard from DS Bateson that by around 
April 2006, Mr Thomas was considering not assisting police because ’’‘may 
have objected. It was put that Ms Gobbo then communicated with personalparm

and reassured her, so that Mr Thomas was convinced to cooperate.®®®
These matters are not put against Mr Ryan specifically, but are further reason to 
reject to proposed findings at [1066.8] and [1066.9].

(s) Ms Gobbo’s recollection of these matters was vague, at best.®®® As in the 
example below, the cross-examination on this point consisted of assertions or 
propositions being put by Counsel Assisting, without a proper foundation, and Ms 
Gobbo’s vague agreement:

/s the effect of the evidence this: you heard from Mr Bateson that there 
could be a spanner in the works and '***  might not be
prepared to go along and you communicated with her and smoothed 
things over and got things back on track. That's the essence of what I'm 
putting? Yeah, quite probably. As I said, my recollection is the issue was 

662 Exhibit RC0476 - Transcript of conversation between Stuart Bateson and Mr Thomas at Pii Prison
(VPL.0005.0062.0609 at .0689).

“3 Exhibit RC0269 - Statement of Stuart Bateson dated 7 May 2019 at [92] (VPL.0014.0027.0001 at .0015).
®«T13402.34-43 (Gobbo).
“5 T13402.45-13403.30 (Gobbo).
666T13402.45-13403.1 (Gobbo).
“’T13403.3-10 (Gobbo).
“8 T13367.19-27 (Gobbo).
669 Ijjjfj
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about her charges being withdrawn and her being able to keep the 
property and not face the loss of it.^'’^

(t) Contrastingly, Com. Bateson’s evidence was clear and detailed around his 
interactions with Mr Thomas and

Mr Thornes' personai Partner
(u) Com. Bateson toid the Commission that had resisted any move

by Mr Thomas to assist police while she believed was innocent of
murder:

(v) The shift identified by Com. Bateson was that, at that time, Mr Thomas had 
started telling police that he wanted to tell the truth. Com, Bateson articulated 
that the most logical scenario was that Mr Thomas had made a similar revelation 
toto  the truth of his role in murders in relation to which he was 
charged;
*

(w) It was likely for this reason that*™"™'"  pemonaiparte Thomas
eventually agreed to admit the murder of Moran and assist. Com, Bateson 
denied that Ms Gobbo was tasked by him to speak to Mr Thomas;®''*

(X) When asked again whether she had pressured or persuaded Mr Thomas to sign 
his statement about the Moran and Barbaro murders. Ms Gobbo responded;

/ would be lying if 1 said i’ve got a specific recollection of even reading 
that statement.

28.171 On that evidence, the Commission cannot be satisfied that Ms Gobbo advised Mr 
Thomas to plead guilty, make admissions and implicate his associates and rro basis to 
find that she was encouraged by police to give such advice.

28.172 If Ms Gobbo did advise Mr Thomas to plead guilty, make admissions and impiicate his 
associates, the state of the evidence does not enable findings to be made that:

(a) such advice was the sole, dominant or even a persuasive factor in Mr Thomas' 
decision;

(b) arty advice from Ms Gobbo (or Mr Vaios) to assist police amounted to 
unreasonable pressure or was contrary to a desire expressed by him to explore 
the possibility of obtaining a benefit by assisting police; or

(c) Ms Gobbo gave that advice to Mr Thomas in order to assist Victoria Police,

28.173 If Ms Gobbo did give such advice, she is likely to have had more plausible motivations 
for giving it, such as because she considered it to be in Mr Thomas’ best interests in 
circumstances where the case against him was growing in strength and, if convicted, he 
was facing life imprisonment. Mr Vaios seems to have given that advice.

28.174 Lastly, the finding at paragraph [1066.10] Is also not open. Mr Ryan gave no evidence 
about his understanding of Victoria Police’s intentions. Mr Ryan gave some limited 
evidence about why the OPP was not informed about Ms Gobbo’s status as a 
registered human source.®'’'  That evidence is described above. In reiation to disclosure 
more generally, Mr Ryan’s evidence was that he understood that there was an 
obligation on the police to;

*

Ibid; see also 713366.18-46 (Gobbo). 
s" T9722.29-9723.28.

T4524.27-35; T4525.45-47.
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(a) provide all of the documents that will assist the prosecution in securing a 
conviction; and

(b) disclose all of the things that might assist an accused person in finding a 
defence that’s available to them.®^^

28.175 Mr Ryan also gave some limited evidence about his understanding of public interest 
immunity.®^"' His evidence was that such claims were typically made where human 
sources were involved.®^® He said also that the source of information was kept from the 
prosecution and that this was because “it’s how you are taught. You’re taught not to 
disclose, ever disclose, a human source’s identity”.®^® He was not asked, and otherwise 
gave no evidence, about his understanding of disclosure obligations more broadly.

28.176 The vice in the proposed finding at [1066.10] is that it oversimplifies the evidence and 
thereby is apt to obscure the real issues. Mr Ryan accepts that he had an inadequate 
understanding of what was required to be disclosed to an accused. The explanation for 
that inadequacy lies in the inadequate training that he received, which resulted in his 
failure to properly identify and address disclosure issues.

Proposed finding at [1067]

28.177
I Relevance

(Relevance

The proposed finding at paragraph [1067] is vague and unclear. Counsel Assisting 
invite the Commission to find that

It is unsatisfactory to leave Mr Ryan to 
guess as to what Counsel Assisting are referring. Procedural fairness requires that 
adverse matters be put with specificity to enable a response.

28.178 First, it is not clear what ‘involvement’ in the prosecution of people Mr Thomas 
implicated that Counsel Assisting is referring to. In the absence of this being made 
clear, Mr Ryan cannot meaningfully respond. It is to be recalled that Mr Ryan was 
absent from the Purana Taskforce for a substantial period of time after Mr Thomas 
cooperated, returning in a relieving capacity from time to time. As such, the 
“involvemenf’ that Counsel Assisting refer to is not at all obvious.

28.179 Second, it is not clear how any such involvement had the consequence that Mr Ryan 
was aware of the ‘continued use of Ms Gobbo against Mr Thomas’. Among other things, 
it is not clear what is meant by Victoria Police using Mr Gobbo ‘against’ Mr Thomas. If 
that is a reference to Ms Gobbo’s involvement in the statement taking process, there is 
no evidence that this constituted the use by Victoria Police of Ms Gobbo “against' Mr 
Thomas. Indeed, it was done for Mr Thomas’ benefit and would have been done with 
any accused person in Mr Thomas’ position. If it is a reference to the events of 
November 2007, Mr Ryan addresses the issue below, and identifies that Ms Gobbo was 
not being “used” against Mr Thomas in that period, or at all.

28.180 Third, the finding does not follow from the matters set out in paragraph [1065].

28.181 Accordingly, the proposed finding at paragraph [1067] is oppressive and unreasonable. 
It is not supported by the known facts. There is no apparent basis to advance it. The 
ambiguity in its formulation means that Mr Ryan is unable to meaningfully engage with it 
and he is, therefore, not provided procedural fairness. Counsel Assisting are invited not 
to press paragraph [1067], or to, at least, clarify it so that Mr Ryan may respond.

T4254.37-46.
s” T4525.
s'=T4525.15-16.

T4525.45-47.
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28.182 If paragraph [1067] relates to the 9 November 2007 event, then Mr Ryan responds as 
follows,

28.183 On 9 November 2007, Ms Gobbo told the SDU that she had heard that Mr Thomas was 
‘really down’ and ‘seriously contemplating’ not going ahead with his evidence for the 
Crown at all, in the upcoming committal hearing against Mr Orman, Among other things, 
she said that he was unhappy about the treatment Qf ”^  ’'‘ar?d she thought that Mr 
Thomas needed a visit from Purana detectives to reassure him.

** *

28.184 Plainly, Ms Gobbo should not have conveyed that information to the SDU because she 
was acting for Mr Orman at the time. Whilst Ms Gobbo was seemingly seeking to 
protect the interests of Mr Thomas - a ciient and associate of hers - the provision of the 
information was obviously not in the interests of her client, Mr Orman,

28.185 The ICR records that the handler disseminated the information to Di Ryan.

28.186 If the SDU disseminated the information to DI Ryan then it should not have done so,

28.187 However, it is not possible for the Commission to be satisfied to the requisite standard 
that the information provided by Ms Gobbo on 9 November 2007 was disseminated by 
the SDU to Mr Ryan. Mr Ryan has no recollection of receiving the information®'^'' and no 
diary entry recording receipt of it.®''® The only documentary evidence is the ICR, and 
there is plenty of evidence of errors in the ICRs. As the Commissioner observed, the 
ICRs were not contemporaneous records because the relevant handler was many 
months behind in completing his diaries and ICRs.®'®

28.188 In any event, even if the information was disseminated to Mr Ryan, there is no evidence 
that he did anything other than answer a telephone call from the handler and hear the 
information. Counsel Assisting have not submitted otherwise. They do not submit that 
Mr Ryan received the information and shared it or directed detectives to visit Mr 
Thomas. That is appropriate because, on the whole of the evidence (not set out in 
Counsel Assisting’s submissions) it is likely that Mr Ryan reacted to the information in 
the same way that he had reacted to previous information about Mr Thomas. That is, 
he paid no attention to it and did nothing with it because he already knew that Mr 
Thomas was hesitating about giving his evidence and that police had been continually 
visiting him to address this welfare issue. Mr Ryan toid the Commission that “it’s 
something that’s been going on for many months’’^^^^ and said it was “an ongoing 
proeess”.®® ’ That was cleariy correct,

28.189 From iate July 2007, Mr Thomas often expressed discontent and told police that he 
would not be going ahead with giving evidence. This is common behaviour for an 
accused person who has become a Crown witness against criminal associates or 
accomplices. They, rightly, fear retribution.

28.190 The evidence in relation to Mr Thomas includes the following:

(a) on 31 July 2007, Mr Hatt was dealing with Mr Thomas’ welfare:®®^

(b) on 15 August 2007, DS Bateson and DSC Hatt visited Mr Thomas in prison to 
discuss welfare issues;®®®

Exhibit RC03108 - Suppiementafy Statement of Gavan Ryan dated 31 Juiy 2019 at [11] (VPL,0014.0039,Q021 at .0024).
Mr Ryan’s diaty covering this period has not been located by Victoria Police.
TS360.26-6361.31 fFoxi.
T4516.39-45.

681 T4S17,13-15: T4519,6-14.
» Exhibit RC0252 - Cbronology of Stuart Bateson (VPL.0015.0001.0409 at .0454),

Exhibit RC0252 - Cbronology of Stuart Bateson (VPL.0015,0001.0409 at ,0454).
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(c) 7 September 2007, DS Bateson and DSC Hatt visited Mr Thomas at prison to 
discuss welfare issues;®®"*

(d) on 12 September 2007, DSC Hatt received a call from Mr Thomas about welfare 
issues;®®®

(e) on 25 September 2007, DS Bateson received a call from Corrections relaying Mr 
Thomas’ desire to withdraw his cooperation with police;

(f) on 27 September 2007, DI Ryan and DS Bateson attended prison where they 
spoke to Mr Thomas about welfare issues;®®®

(g) on 2 October 2007, DS Bateson received a call from Mr Thomas who raised 
welfare issues. DS Bateson briefed DI Ryan about this;®®^

(h) on 8 October 2007, Ms Gobbo told her handlers that Mr Thomas keeps calling 
her about his welfare issues and she criticised the way Purana detectives were 
treating'’®jn relation to her charges.®®® Ms Gobbo was repeatedly told not 
to get involved and to tell Mr Thomas that he would need to speak directly to DS 
Bateson;®®®

(i) on the same day, DS Bateson received a call from Mr Thomas who complained 
about a paucity of contact visits and 5  treatment. DS Bateson informed DI 
Ryan about the call;®®®

**

(j) on 12 October 2007, officers Hatt and L’Estrange visited Mr Thomas at prison to 
address welfare issues;®®*

(k) on 26 October 2007, officers Hatt and L’Estrange visited Mr Thomas at prison to
Mr Thomas’Personal Partner  

discuss welfare issues and the situation concerning ®®2

(l) on 14 November 2007, DS Bateson and DSC Hatt visited Mr Thomas at prison to 
discuss welfare issues;®®®

(m) on 16 November 2007, Mr Thomas contacted DS Bateson and threatened to 
“withdraw all evidence" due to the treatment to which he was subjected in prison. 
After the call, DS Bateson informed DI Ryan;®®'*

(n) on 26 November 2007, DS Bateson and DSC Hatt attended a meeting at 
“Corrections HQ" about Mr Thomas’ concerns.®®® The matters were then 
discussed with Mr Thomas three days later when DS Bateson and DSC Hatt

PII
visited Mr Thomas atB^^^J’rison.®®®

(0) on 20 December 2007, DS Bateson and DSC L’Estrange visited Mr Thomas 
again at prison about his prison spending account;®®^

Untendered - Diary of Stuart Bateson, 7 September 2007 (VPL.0005.0058.0404 at .0463); Exhibit 252 - Chronology 
prepared by Stuart Bateson (VPL.0015.0001.0409 at .0454).

Exhibit RC0252 - Chronology of Stuart Bateson (VPL.0015.0001.0409 at .0455).
Untendered - Diary of Stuart Bateson, 27 September 2007 (VPL.0005.0058.0404 at .0471); Untendered - Diary of Gavan 

Ryan, 27 September 2007 (VPL.0005.0120.0187 at .0339).
Untendered - Diary of Stuart Bateson, 2 October 2007 (VPL.0005.0058.0404 at .0472-.0473).
Exhibit RC0281 - ICR3838 (102) (VPL.2000.0003.5309 at .5328).
Exhibit RC0281 - ICR3838 (102) (VPL.2000.0003.5309 at .5330).
Untendered - Diary of DS Bateson, 8 October 2007 (VPL.0005.0058.0404 at .0474).
Exhibit RC0252 - Chronology of Stuart Bateson (VPL.0015.0001.0409 at .0455).
Exhibit RC0252 - Chronology of Stuart Bateson (VPL.0015.0001.0409 at .0456).
Ibid.
Untendered - Diary of DS Bateson, 16 November 2007 (VPL.0005.0058.0404 at .0484).
Untendered - Diary of DS Bateson, 26 November 2007 (VPL.0005.0058.0404 at .0487).
Untendered - Diary of DS Bateson, 29 November 2007 (VPL.0005.0058.0404 at .0489).
Untendered - Diary of DS Bateson, dated 20 December 2007 (VPL.0005.0058.0404 at .0496).
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(p) on^BDecember 2007, Mr Thomas’ family was targeteq
DSC Hatt telephoned Mr Thomas to advise him of the incident.®®® Mr 

Thomas expressed concern that the attack was designed to intimidate him ahead 
of Mr Orman’s impending committal hearing;®®® and

(q) on 2 January 2008, DSC Hatt and McWilliam visited Mr Thomas at prison to 
discuss welfare issues.^®®

28.191 Further, Com. Bateson’s evidence to the Commission was as follows:™^

I don't know that I ever felt that he wasn't going to ass/sf. I think there was times 
when he was emotional, or he was always emotional, but there were times when 
he'd say, "Bugger it" and you could quickly turn him round again if you spent 
some time with him. But he was that type of personality.. .Look, basically all I felt 
is that he Just needed some attention every now and then.

28.192 The diaries of DS Bateson and DSC Hatt do not record Mr Ryan passing on the 9 
November 2007 information to them or directing them to visit Mr Thomas. DS Bateson 
was not at work between 10 and 12 November 2007. DSC Hatt was on duty in the days 
after 9 November 2007 but his diary does not record any discussion with DI Ryan about 
Mr Thomas.

28.193 Counsel Assisting did not cross-examine Com. Bateson or Mr Hatt as to whether Mr 
Ryan had passed on the 9 November 2007 to them or directed them to visit Mr Thomas.

28.194 Counsel Assisting did cross-examine Mr Thomas about the matter. He had no memory 
of whether Purana detectives had visited him around this time.^®^ It was certainly not his 
evidence that he received an unexpected visit from them. Nor that he received a visit 
from them which coincided with him telling people or Ms Gobbo that he was 
contemplating not giving evidence.

28.195 The ICRs do not record DI Ryan informing the SDU that he had directed members to 
visit Mr Thomas.

28.196 Lastly, if paragraph [1067] is directed to the 9 November 2007 event, and if the 
information was used by Mr Ryan (which is not open on the evidence), it is not apparent 
how she was being used as a source ‘against’ Mr Thomas.^®® On the face of it, she was 
acting in his interests, namely wanting him to be reassured about going ahead with his 
evidence because if he did not go ahead then he would lose his sentence reduction and 
be resentenced to a longer period of imprisonment. Counsel Assisting did not cross
examine Ms Gobbo about this event and, therefore, there is no evidence from her to the 
contrary.

Proposed finding at [1068]

28.197 There are two key reasons why the proposed finding in paragraph [1068] should not be 
made in its existing form.

28.198 First, much of the alleged evidentiary basis for it has been shown to be unsound in the 
submissions above.

Exhibit RC0252 - Chronology of Stuart Bateson (VPL.0015.0001.0409 at .0457).
Exhibit RC0262 - Statement of Mark Hatt dated 17 June 2019 at [61] (VPL.0014.0043.0001 at .0010).

™ Exhibit RC0252 - Chronology of Stuart Bateson dated 7 May 2019 (VPL.0015.0001.0409 at .0457).
70’ T9904.34-9905.3 (Bateson).
™2T13614.7-21 (Thomas).

7he consequences of Ms Gobbo's conduct on 5 November 2007 for other individuals, including Mr Orman, is a different 
question. This paragraph is not a comment on those matters.
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28.199 Second, it operates on the false premise that Mr Ryan had an entitlement, power or 
authority to “a/tow” Ms Gobbo to act for Mr Thomas or to “prevent' her from doing so.

28.200 Mr Ryan did not “allow” Ms Gobbo to act for Mr Thomas, nor did he “fail to prevent” it. 
Mr Thomas engaged Ms Gobbo to act for him, and Ms Gobbo accepted the retainer. 
That was not an act that Mr Ryan was capable of “allowing” or “preventing”, in the 
sense that he had no entitlement, power or authority to do either of those things. 
Further, the evidence that the Senior Crown Prosecutor raised Ms Gobbo’s conflicts 
with her and was not able to prevent her from continuing to act must be recalled. That 
could be because Ms Gobbo told him that both clients consented to her acting. We do 
not know because the issues were not explored with all relevant witnesses.

28.201 Mr Ryan gave evidence about the “pecking order"', especially when a member of Senior 
Counsel has carriage of the prosecution.He explained that issues in relation to the 
conduct of the prosecution were handled by the prosecutor. He did not tell them how to 
do their job. Mr Ryan had received no training about lawyers’ conflicts of interest, and it 
was not an issue that arose for police in the performance of their duties. Senior counsel 
prosecuting the matter obviously had the requisite knowledge and understanding of the 
issues.

28.202 In relation to any conflict by reason of Ms Gobbo informing on Mr Thomas, if that did 
occur, Mr Ryan did not know of, and was not alive to, any such conflict.

Proposed finding at [1069]

28.203 The finding at paragraph [1069] is not open when the true facts are understood.

28.204 This issue has been addressed in detail in Section C above.

I Relevance

29 Section E:
(Relevance

29.2 Those submissions are not supported by any evidence at all.

29.3 This is not a case in which the adequacy of the evidence in support of such findings is 
arguable. This is not a case in which fine judgments are called for or about which 
reasonable minds might differ.

29.4 On no view of the facts are these findings open to the Commissioner.

29.5 The submissions should, with respect, have never been made. It is hard not to 
conclude that a mistake has been made in the preparation of the submissions.

(Relevance

™ T4452.19-22.
Counsel Assisting Submissions at pp. 465-466 [1909]-[1910], Vol 2.
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Relevance
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Relevance

30 Section F: Other matters
24 July 2007 meeting

30.1 The events connected to the meeting of 24 July 2007 are set out in the submissions of 
Tony Biggin, Jim O’Brien and Shane O’Connell. There is no value in repeating them 
again here.

30.2 If the Commission finds that Mr Ryan was at the meeting then he adopts their 
submissions about the meeting.

30.3 However, it is not clear that Mr Ryan was at the meeting. Mr Ryan’s diary shows that 
he was on leave on 24 July 2007. Mr Ryan’s lead investigator, Shane O’Connell, 
attended the meeting. It is at least possible that Mr O’Connell attended in Mr Ryan’s 
place.

30.4 Some attendees noted Mr Ryan’s attendance in their diaries. However, no one gave 
evidence that they saw DI Ryan at the meeting or that they recall him speaking. He may 
have been recorded as an attendee because the meeting was told that he would be 
present. It is also possible that he attended for a short period and left Mr O’Connell 
there (who had just been notified that he was to take over from Mr Ryan as Acting 
Inspector in charge of the Taskforce).

30.5 Mr Ryan was not asked about the meeting in cross-examination (despite being asked 
about the meeting of 23 July 2007 that preceded it). Nor was he asked about it in the 
Commission’s recent letter of 6 April 2020.

30.6 In all of the circumstances above, the presence of his name in some diary entries is not 
a sufficient basis to conclude that he was in fact present or present for the whole 
meeting. Accordingly, it would be unsafe to make a finding that he was at the meeting.

3437-8960-2065v1177
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Andrew Hodson

30.7 At paragraph [3172], Counsei Assisting submit that the contemporaneous evidence 
suggests that Mr Ryan was involved in the tasking of Ms Gobbo in relation to Andrew 
Hodson, in circumstances where it was known that Mr Hodson would regard her as a 
legal advisor.

30.8 That submission must be rejected because:

(a) once a discipiined approach is taken to the evidence, it can be seen that 
there was no tasking of Ms Gobbo in relation to Mr Hodson; and

(b) there is no evidence that Mr Ryan was aware of the circumstances 
relating to Mr Hodson.

30.9 Mr Ryan has no clear memory of the events.^"® Mr Ryan speculated that references to 
him being an intermediary in connection with Andrew Hodson may have been "that the 
SDU and/or Mr O’Connel! said to others that I was to be the contact because they 
wanted others to stop contacting As will be seen, Mr Ryan’s speculation was 
correct,

30.10 The events connected to Andrew Hodson are set out in detail in Mr O’Conneirs 
submissions and Mr Ryan adopts the factual submissions therein,

30.11 In relation to Mr Ryan, there is no evidence at ail that he knew anything about any plan 
to use Ms Gobbo to encourage Andrew Hodson to participate in a polygraph. There is 
not a single piece of evidence that supports that contention. Instead, the evidence 
shows only this:

(a) Mr Ryan was, when these events unfolded, the head of the Purana Taskforce;

(b) on 5 February 2008, Mr Ryan informed the SDU that the Petra Taskforce 
investigators wanted to speak to Ms Gobbo;

(e) Mr Ryan and the SDU liaised about Ms Gobbo’s interviews with Mr Solomon and 
Mr Davey;

(d) on 29 February 2008, Mr Ryan had a conversation with Mr White in which it was 
agreed that investigators were to be told that any contact concerning Ms Gobbo’s 
involvement with the Petra Taskforce would go through Mr Ryan;

(e) Mr Ryan was utilised for the purposes of the plan to create a break between Ms 
Gobbo and Mr Solomon and Mr Davey; and

(f) on 8 March 2008, Mr Ryan was contacted by Mr Wolf for the purpose of him 
being forewarned about potential direct contact from Ms Gobbo,

30.12 There is no evidence at all that Mr Ryan;

(a) had any discussion with any person about tasking Ms Gobbo;

(b) had any discussion with any person about using Ms Gobbo to encourage Andrew 
Hodson to submit to a polygraph; and

(c) had any discussion with any person in which he discussed Ms Gobbo being 
involved in any way in connection with the plan to ask Andrew Hodson to submit 
to a polygraph.

Uiitende.'’ed ~ Further Supplementary Statement of Gavan Ryan dated 5 May 2020 [16] {VPL.00014.0039.0025 at .0028
.0029). '

Ibid.
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Paul Dale Notes

30.13 Counsel Assisting submit that Mr Ryan was aware that the Petra Taskforce was 
seeking to obtain a copy of notes given to Ms Gobbo by Paui Dale and retained by her 
in Gircumstanees where Mr Ryan knew, or ought to have known, that the notes might 
have been subject to legal professional privilege/'®  As will be seen, the evidence does 
not support that submission and it is to be rejected.

*

30.14 In the course of the interview on 5 March 2008 between Ms Gobbo, Mr Davey and Mr 
Solomon, she informed them that she was in possession of notes given to her by Mr 
Dale.’''®  It is likely that this information was elicited in response to questioning by 
investigators about whether Mr Dale had ever given her documents relating to 
informers. While there is no direct evidence about those matters, it is reasonable to infer 
that investigators were trying to establish whether or not Mr Dale had in his possession 
the leaked information reports that identified Terrence Hodson as a police informer. 
There is no evidence that the investigators were looking to obtain information that was 
subject to legal professional privilege.

*

30.15 At this time, Mr Ryan was the head of the Purana Taskforce. Mr O’Connell was the 
Acting Inspector in charge of the Petra Taskforce, Mr Ryan had announced that he was 
retiring and he was taking a substantial amount of accrued recreation leave prior to his 
retirement.

30.16 It is to be recalled that Ms Gobbo had provided the relevant notes to the SDU in 2007. 
On 21 May 2007, SDU officers met with Ms Gobbo and spoke to her about the matters 
of interest to the Petra Taskforce.'''®® Among other things, Ms Gobbo informed those 
officers that she had retained a copy of notes given to her by Mr Dale,''®'' On 22 May 
2007, Mr Ryan was briefed about this discussion,’®® On 29 May 2007, Ms Gobbo had 
arranged for the SDU to obtain a copy of the notes,’®® Thus, by the time that Ms Gobbo 
was interviewed by Mr Solomon and Mr Davey, the notes had been in the possession of 
the SDU for 10 months.

30.17 In her evidence to the Commission, Ms Gobbo claimed to have been “reluctanf’ to 
provide Mr Solomon and Mr Davey with the notes and said that she had been 
“Gonvinceif' by one of them to do so.’®^ The contemporaneous documents demonstrate 
that this is not true.

30.18 Following her interview with Mr Solomon and Mr Davey on 5 March 2008, Ms Gobbo 
told Mr Wolf that she had given a copy of the notes to the SDU and wanted this 
“followed up”.’®® Accordingly, Mr Wolf took steps to locate the document,

30.19 On 9 March 2008, Mr Wolf has a diary entry which records that he spoke to Mr Ryan (in 
the course of a longer conversation) and Mr Ryan undertook to confirm whether or not 
the Petra Taskforce had a copy of the notes.’®® The difficulty with that diary entry is that

Counsel Assisting Submissions at p, 772 [3193], Vol 3.
Exhibit RCQ281 -- ICR2958 (07), 5 March 2008, 6 (VPt.2000.0003.0812 at .0817).

''® Exhibit RC0282 - Transcript of meeting ber.veen Ms Nicola Gobbo, Mr Anderson and Mr Sandy White, 21 May 2007. 228
231. 234 (VPL C005.0137.0001 at .0149-,0150, .0155). 

Exhibit RC0282 - Transcript of meeting bete'een Ms Nicola GobbQ,...i!i.''.i™°.re. 1 and Mr Sandy White, 21 May 2007, 226
231. 234 (VPL.0005.0137.0001 at .0149-.0150. .0156), '

'52 Exhibit RCD292 - Diary of Sandy White. 22 May 2007. 21 (VPL.0100.0095.Q621 at .0641)
Exhibit RC0281 - iCR3838 (081), 29 May 2007. 865 (VPL.2000.Q003.2451).
T13141.28-36; T13142,3-11.
Exhibit RC0882 - Diary of Mr Wolf, 5 March 2008, 6 {VPL.2000.00Q1.0098 at .0104).
Exhibit RC0882 - Diary of Mr Wolf, 9 March 2008, 15 (VPL,2000.0001.0098 at .Olli)), 
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Mr Ryan was on leave on that day7®^ Mr Ryan was on leave in March on 1, 2, 6-11 
inclusive, 13-25 Inclusive and 27-31 inclusive,

30.20 On 10 March 2008, Ms Gobbo told Mr Wolf that she recalled having given the notes to 
Mr Fox and said that they could be given to the Petra Taskforce.^®®

30.21 If Ms Gobbo was reluctant to provide the notes to Mr Solomon and Mr Davey, she had 
ample opportunity not to do so. Ms Gobbo did not have to press her handlers to locate 
the notes. She did not have to take any steps to locate them herself. She could have 
told Mr Solomon and Mr Davey that the notes could not be located. She could also have 
told them that the notes were privileged and that she was bound not to provide them. 
She could have asked her handlers for advice about how to avoid handing the notes 
over. Ms Gobbo did none of these things. Instead, she pressed her handlers to locate 
them and gave instructions that they could be provided to the investigators, all without 
any follow up from anyone at the Petra Taskforce.

30.22 On 19 March 2008, Mr Davey called Ms Gobbo looking to obtain a copy of the 
documents.^®® Ms Gobbo told him that she had given the notes to DI Ryan.^®° Ms 
Gobbo had, of course, not done so. Ms Gobbo said this to avoid having to tell Mr Davey 
that the notes were with the SDU. Ms Gobbo claimed that Mr Davey had been 
‘indifferent’ to this, and wanted her to call him back with the document by 4 pm.^®^ 
According to Mr Davey, he had called Ms Gobbo only because she had volunteered to 
provide him with the document and had said that she would call by 4 pm.''®" He had 
simply called to follow up how she had gone locating the notes,''®®

30.23 Later that same day, Mr Fox spoke to Mr O’Connell,^®'’ Mr Fox’s diaiy records that Mr 
O’Connell confirmed that Mr Davey had been told that Mr Ryan had the documents.’®® It 
is clear, however, that Mr Ryan did not have them. The documents did not ever leave 
the custody of the SDU.’^®® Consistently, Mr Ryan's evidence to this Commission was 
that he had never seen the documents before.’?®'' Mr Fox noted “Shane is away until 
after Easter. He wil! speak to me then re: the Paul Dale documents and have a read of 
same It is to be noted that Mr Ryan was also on leave on this day.'?®®

30.24 Mr O’Connell could not recall seeing the notes.'?’?® However, it appears from 
contemporaneous documents that he did view them. Mr Fox recorded in his diary that 
he met Mr O’Connell on 26 March 2008 and that Mr O'Connell read the document.??''’

30.25 At paragraph [3194], Counsel Assisting submit that the decision to seek out these notes 
should have been infernally scrutinised, as they were from an individual whose 
oeeupation usually imposes obligations of confidence and they were possibly protected 
privileged communications. To the extent that this implies criticism of Mr Ryan, there is 
no basts for cnticism because;

Untendered -Further supplementary statement of Gavan Ryan dated 5 May 2020, 1] (VPL.00t4.0039.0025 at .0027).
Exhibit RC0882 Mr Wolf diary. 10 March 2008,20 (VPL.2000,0001.0098 at .0116-.0117); Exhibit RC0281 - iCR2958 (008),

10 March 2008, 88 {VRL.200Q,OOQ3.0828).
™ Exhibit RC0507 - Diary of Mr Fox, 19 March 2008, 9 (VPL.2O00.000t ,3534 at .3542).

Ibid.
Ibid: Exhibit RC0281 - ICR2958 (010), 19 March 2008. 107 (VPL.200Q.OQ03.0847).

'82 Exhibit RC0507 Mr Fox diary, 19 March 2008, 19 (VPL2000.0Q01.3534 at .3542).
'88 Ibid.

Exhibit RC0507 - Diary of Mr Fox, 19 March 2008. 19 {VPL.2000.0001.35.34 at .3543).
Ibid.

'88 Exhibit ReO5D7 - Diary of Mr Fox, 19 March 2008, 19 iVPL.aOOO.OOOl ..3534 at .3549, .3560-.35ei).
Untendered - Further Supplementary Statement of Gavan Ryan dated 5 May 2020, [71-[111 (VPL.0014.0039.0025 at ,0027).

'68 Exhibit RC0507 - Diary of Mr Fox, 19 March 2008, 19 (VPL.2000.0001,3534 at .3543).
'88 Untendered ~ Further Supplementary Statement of Gavan Ryan dated 5 May 2020, [71-[11 j (VPL.CQ14.0039.0025 at .0027),
"8 T14751.46. ' '

Exhibit RC0507 - Diary of Mr Fox, 28 March 2008 (VPL.2000,Q001,3534 at .3561).
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(a) at the relevant time, Mr O'Cennei! was managing the Petra Taskforce;

(b) there is no evidence that Mr Ryan knew what the notes were or the 
srcumstances in which Ms Gobbo obtained them;

(c) at its highest, the evidence is that Mr Ryan undertook to identify whether 
the Petra Taskforce had a copy of the notes - but even this is doubtful 
given that Mr Ryan was leave on the date this is said to have occurred:

(d) Mr Ryan was not asked under cross-examination whether he had read 
the notes, and there is no direct evidence that he did so;

(e) in the relevant period, Mr Ryan had announced his retirement from 
Victoria Police and was winding down with the consequence that he 'was 
on leave for much of the relevant period and, specifically, on the two 
days on which it is suggested that he spoke to the SDU about the 
notes:'^''^  and*

(f) in Mr Ryan’s further statement to the Commission, provided in response 
to the Commission’s letter of 6 April 2020. Mr Ryan stated that he has 
no reeoiiection of ever seeing the notes.^'®

Untendered - Further Suppiementwy Statement of Sevan Ryan dated 5 May 2020, 1] (VPL,0014.003S.0025 at .0027}.
ibid.
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G. Submission of Superintendent Jason Kelly
31 Introduction
31.1 Counsel Assisting submit that it is open to the Commissioner to find that Superintendent

Jason Kelly Relevance 14 years ago in relation to the arrest of
Mr Cooper, while Supt Kelly was a Detective Sergeant in the Purana Task Force. This
submission is not supported by the evidence and there is no sound basis upon which
the Commissioner can find that Supt Kelly acted improperly, Relevance

31.2 Put shortly, Supt Kelly did not have anything like the knowledge or involvement that 
Counsel Assisting allege in paragraphs [1921] to [1923] of their submissions. Counsel 
Assisting’s submissions ignore reams of critical relevant evidence establishing then- 
DS Kelly’s peripheral involvement in the investigation into and arrest of Mr Cooper. 
Many of the matters Counsel Assisting rely upon are either distortions of the evidence, 
involve implausible and illogical inferences or are simply wrong.

31.3 When properly presented and understood, the evidence demonstrates that DS Kelly 
knew very little about Mr Cooper and his relationship with Ms Gobbo. In particular, 
there is no evidence to indicate that DS Kelly:

(a) knew that Ms Gobbo had acted for Mr Cooper before the day of his arrest;

(b) was aware of the details of any proposed H^Bconversation to convince Mr 
Cooper to cooperate with police before or even after it occurred;

(c) had substantive contact with SDU members about Mr Cooper or Ms Gobbo 
before or at the time of Mr Cooper’s arrest; or

(d) was involved in any discussions or events on the day of Mr Cooper’s arrest 
beyond simple, menial process tasks.

31.4 Nor is there any evidence to indicate that DS Kelly had any contact with Ms Gobbo or 
involvement with Mr Cooper’s charges in the period from his arrest to his plea.

31.5 DS Kelly did learn that Ms Gobbo was a source while at Purana. However, the 
evidence indicates this was not until 14 March 2006 at the earliest. When DS Kelly 
learned Ms Gobbo was a source it was by happenstance. He learned nothing more 
about the information and intelligence she was providing, contrary to the assumptions 
underlying Counsel Assisting’s submissions.

31.6 Moreover, Counsel Assisting fail to refer to important evidence about DS Kelly’s brief 
period at Purana before Mr Cooper’s arrest. DS Kelly was at Purana for only two 
months prior to Mr Cooper’s arrest. He was not responsible for the investigation into 
Mr Cooper. DS Kelly had his own complex and important investigations and was 
responsible for running his own Purana crew, which was pursuing targets other than Mr 
Cooper. In the weeks and days leading up to Mr Cooper’s arrest, DS Kelly was 
preoccupied with those separate investigations.

31.7 When DS Kelly did assist with the investigation into Mr Cooper, it was merely to lend 
assistance with discrete tasks like routine physical surveillance. On the day of
Mr Cooper’s arrest, DS Kelly was given menial tasks that - to put it bluntly - could 
equally have been assigned to a first-year Constable.
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31.8 Furthermore, it is wrong to say that DS Kelly had reason to believe other officers had 
engaged in serious misconduct.^^"  Rather, the evidence indicates that DS Kelly 
properly believed that any issues concerning Ms Gobbo’s role as a source were being 
appropriately managed by those responsible.

*

31.9 In those circumstances, Counsel Assisting’s summary of the evidence in paragraph 
[1921] is incomplete and incorrect and the proposed findings as to DS Kelly’s 
knowledge in paragraph [1922] and [1923] are not supported by the evidence.

31.10 Moreover, Counsel Assisting’s assertion in paragraphs [1935]-|Relevance that DS Kelly may
have engaged in breaches of discipline!Relevance is an unacceptable
overreach and contrary to any reasonable and proper assessment of the evidence. 
That very serious and damaging assertion must be rejected.

31.11 Given the seriousness of the incorrect assertions made by Counsel Assisting, it is 
necessary for the Commissioner to set out an accurate summary of the evidence and 
make appropriate findings of fact that reflect the true state of the evidence. That 
accurate summary of the evidence and those appropriate findings of fact are set out at 
paragraphs 38.1 and 38.2 below.

31.12 These submissions address these matters in the following sections;

(a) Section 32 addresses the state of DS Kelly’s knowledge while at the MDID;

(b) Section 33 addresses DS Kelly’s position and responsibilities at Purana;

(c) Section 34 considers when and how DS Kelly learned that Ms Gobbo was a 
human source and why he learned nothing more about her role;

(d) Section 35 sets out why the meeting on 18 April 2006 did not extend DS Kelly’s 
knowledge any further;

(e) Section 36 sets out DS Kelly’s limited role in the events surrounding Mr Cooper’s 
arrest, demonstrating his peripheral role;

(f) Section 37 addresses three further factual inaccuracies and unsustainable 
inferences in Counsel Assisting’s submissions; and

(g) Section 38 presents a marked-up version of Counsel Assisting’s proposed factual 
findings and conclusions about DS Kelly’s knowledge, showing the true and 
complete position that ought to be accepted by the Commissioner.

31.13 This submission should be read with the submission in Part B above as to why the
Commissioner does not have the power to make]
Relevance (findings at paragraphs [1935]- Relevance

I Relevance

This submission should also be read
with the submission in Part G as to why, if the Commissioner did have that power, the
applicable law means those findings are not open in any case.

32 DS Kelly at the Major Drug Investigation Division (MDID)
32.1 There is no basis to find that DS Kelly knew or learned that Ms Gobbo was acting for

Mr Cooper when DS Kelly was at the MDID. He had no involvement in Mr Cooper’s 
investigations. He was responsible for running his own separate crew in a separate unit 
within the MDID with its own separate investigations.

Counsel Assisting’s Submissions at p 475 [1921.9], Vol 2 at 475.
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32.2 DS Kelly was at the MDID from mid-2004 until February 2006The other members 
of his crew were Detective Senior Constables Haydn Beale, Sean Martin and Tim 
Johns,’’^® DS Kelly had been recently promoted to Sergeant, He had only six months 
of uniform duties as a Sergeant before transferring to the MDID.^^

32.3 Mr Cooper was a person of interest to the MDID, but DS Kelly was not involved in 
investigating or prosecuting him. Rather, it was DS Flynn’s crew that charged
Mr Cooper with drug manufacturing offences in two separate investigations - Operation 
Landslip and Operation Matchless.

32.4 Critically, these investigations took place before DS Kelly ever worked at the MDID. 
The Landslip charges were brought in February 2QQ2™ when DS Kelly was a 
Detective Senior Constable seconded to another law enforcement ageney.’^^® The 
Matchless charges were brought in April 2003/®° when DS Kelly was a Detective 
Senior Constable at the Missing Persons Unit (Homicide Squad),’'®’

32.5 Even once he arrived at the MDID, DS Kelly did not work in the unit responsible for 
investigating clandestine laboratories. Throughout that period, Detective Sergeants at 
the MDID ran separate crews within separate units of the MDID. During the period that 
DS Kelly was at the MDID, it was divided into three units:

(a) Unit 1 - Cannabis:

(b) Unit 2 - Clandestine Laboratories; and

(c) Unit 3 - Heroin.’®^

32.6 The Units operated separately, to the extent that the officers in Units 1 and 3 reported 
up through one Inspector, while officers in Unit 2 reported up through a different 
Inspector.''®®

32.7 DS Kelly worked in Unit 1 investigating cannabis cultivation and trafficking and he 
reported to the Senior Sergeant responsible for Unit 1,’“ DS Flynn investigated 
clandestine laboratories, including Mr Cooper’s.'®® DS Flynn reported to DAI O’Brien, 
who was the Senior Sergeant for Unit 2.’®®

32.8 When it came to Ms Gobbo herself, DS Kelly has no recollection of meeting Ms Gobbo 
at any point before he started at Purana.’’®’ DS Kelly was generally aware that she was 
from the legal fraternity, but he had no recollection of meeting her before 2006.’®® DS 
Kelly did not deal with Ms Gobbo when she represented eiients charged by the MDID. 
Other officers at the MDID had done so, including when Ms Gobbo appeared for
Mr Cooper at multiple bait applications and at his Landslip and Matchless committais.’®®

Exhibit RC0234B - Statement of Supsrintendent Jason Kelly, 12 June 2019 at [7]-[S) {VPL.0014.0038.0001 at .0001).
T256S.13-16 (J Kelly).
Exhibit RCQ2348 - .Statement of Superintendeht Jason telly, 12 June 2018 at [7] (VPL.0014.0038.0001 at .0001), 

™ Exhibit RC0538B - Statement of inspector Dale Flynn, 17 June 2019 at [10] (VPL.0014.0042.0001 at .0002).
’’S Exhibit RC02348 - Statement of Superintendent Jason Kelly, 12 June 2019 at [5] {VPL.0014.0038.0001 at ,0001), 
^Exhibit RC05.38B - Statement of Inspector Dale Flynn, 17 June 2019 at [18] (VPL,0014.0042.0001 at .0003).

Exhibit R.C0234B - Statement of Superintendent Jason teliy, 12 June 2019 at [6] (VPL.0014.0038.0001 at .0001).
Exhibit RC0114 - Statement of Assistant Comraissionef Robert Hill, 9 May 2019 at [5] {VPL.0014.0028.Oe01 at .0001).
T1777.22-34 (R Hill).

™T1777.31-32{RHI1I).
’85 See. eg. Exhibit RC0538B - Statement of Inspector Dale Rynn, 17 June 2019 at [18] (VPL.0014.0042.0001 at .0003).
786 T1777,32-34 iR Hill).
™’T2569.4-7 (J teily).

72569.14-15 (J telly).
Exhibit RC0538B - Statement of Inspector Dale Rynn, 17 June 2019 at [21H22], [24) (VPL.G014.0042,0001 at ,0003-0004).
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32,9 DS Kelly did not know about Ms Gobbo’s referral to the SDU following her discussions 
with MDID members on 31 August 2005, or her registration as a human source.
This can be readily inferred from DS Kelly's unchallenged evidence that he did not know 
about Ms Gobbo’s role as a human source until mid-March 20067®®

33 DS Kelly at the Purana Task Force
33.1 When DS Kelly arrived at Purana, he and his crew were immediately occupied with their 

own investigations into their own targets. As set out below, DS Kelly and his crew were 
preoccupied with gathering their own intelligence and pursuing those targets.

33.2 It was DS Flynn’s crew that was responsible for investigating Mr Cooper, When it came 
to Mr Cooper, DS Kelly and his crew had a peripheral rote as officers who pitched in to 
help when extra resources were needed for discrete tasks.

33.3 DS Kelly also had little knowledge of Ms Gobbo’s role as a human source and little to 
no knowledge of her involvement with Mr Cooper. As explained below, DS Kelly 
learned Ms Gobbo was a human source essentially by accident while performing 
supporting physical surveillance duties.

33.4 Nothing that occurred at the 18 April 2008 meeting changed that situation. Counsel 
Assisting rely entirely on a vague description of this meeting being about the “strategy” 
of Mr Cooper's arrest to suggest by implication that DS Kelly was aware of some 
alleged plan to use Ms Gobbo to convince Mr Cooper to assist. As explained below, 
this submission completely ignores evidence from those who were at the meeting, 
including DSS Michael O'Connor from the State Surveillance Unit and Officer Highway 
from the Technical Support Unit. Counsel Assisting’s submissions about the 18 April 
2006 meeting imply a picture that is contrary to a proper understanding of the evidence.

DS Kelly had limited involvement in investigating Mr Cooper

33.5 DS Kelly began at Purana on 20 February 2006.^®'' He transferred from the MDID with 
his crew - Detective Senior Constables Sean Martin, Haydn Beale and Tim Johns.

33.6 The critical planning work, briefings and initial Investigations into Mr Cooper as a target 
of Operation Posse were done months before DS Kelly’s crew transferred to Purana. 
For example, the following events all occurred prior to DS Kelly and his crew 
commencing at Purana:

(a) On 13 September 2005, DAI Jim O’Brien commenced at Purana and became the 
officer in charge on a permanent basis around then.^®^

(b) On 21 October 2005, DAI O’Brien prepared terms of reference and a risk 
assessment in relation to Operation Posse. On that same day, Commander Terry 
Purton advised DAI O’Brien that Operation Posse was to proceed.

(c) On 21 November 2005, DS Flynn’s crew transferred to Purana/®®

(d) On 22 November 2005, DAI O'Brien delivered a briefing to DS Flynn and others, 
which detailed the objectives of the Taskforce.'^®® DAI O’Brien prepared a briefing

Exhibit RC0234B - Statement of Superintendent Jason Kelly, 12 June 2019 at [16] (VPL.0014.0038.0001 at .0002). 
Exhibit RC02348 - Statement of Superintendent Jason Kelly, 12 June 2019 at [28] (VPL.0Q14.003S.0001 at .0005). 
Exhibit RC02348 - Statement of Superintendent Jason Kelly, 12 June 2019 at [28] (VPL,0014.0038.0001 at .0005). 
Exhibit RC0464B - Statement of Mr James (Jim) O'Brien, 14 June 2019 at [49] (VPL,0014.0040.0001 at .0011).

™ Exhibit RC0464B - Statement of Mr James (Jim) O'Brien, 14 June 2019 at [77] {VPL.0014.0040.0001 at .0017).
Exhibit RC05388 - Statement of Inspector Dale Flynn, 17 June 2019 at [37] (VPL.0014.0042,0001 at .0007).
Exhibit RC0464B - Statement of Mr James (Jim) O'Brien, 14 June 2019 at [83] ('7PL.0014.0040.0001 at ,0018), 
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document'^®^ about ths broad range of targets and investigations that would come 
under the overall umbrella of “Operation Posse". As explained below, DS Kelly 
did not receive a detailed briefing when he commenced at Purana.

33.7 As DAI O’Brien’s briefing note indicates. Operation Posse was a multifaceted 
investigation into a number of targets. Even at the early stage of November 2005, 
Mr Cooper was but one of a number of targets and projects listed in the briefing note:

Op Posse-\ Mr_Luxmore\and Geoffrey Jamou

Op Posse- [Mr Cooper] and Steven Cvetanovski

Op Posse ~ Mokbeis ~ Kabalan, Horty and Milad

Op Posse - Property Location investigations eg Peninsuia and Heathcote - 
Navarotli, Coercive Hearings

33.8 DS Kelly’s crew did not transfer to Purana until three months after this briefing. As DS 
Kelly noted in his evidence, he was “not part of the development of the investigation 
plan or the approval process” for Operation Posse, so his views on its development 
would be no more than assumptions.^®®

33.9 Given DS Flynn's previous experience with Mr Cooper, his crew naturally took 
responsibility for investigating him, DS Flynn himself was part of the MDID crew who 
had investigated, arrested and charged Mr Cooper twice before,’®®

33.10 Furthermore, DS Flynn had both experience with clandestine laboratories and a close 
working relationship with DAI O’Brien. DS Flynn had directly reported to DAI O’Brien 
since DS Flynn began at the MDID in 2002,®®® where DAI O’Brien had been the Senior 
Sergeant tn charge of the Clandestine Laboratories area (Unit 2).®®’ In his evidence to 
the Commission, DS Flynn said he had had a close working relationship with DAI 
O’Brien.®®^

33.11 in contrast, DS Kelly had not investigated clandestine laboratories and had not worked 
in the Clandestine Laboratory Unit with DS Flynn and DAI O'Brien, DS Kelly had 
worked in the Cannabis Unit, which reported to a different Senior Sergeant.®®® The 
Cannabis Unit and the Clandestine Laboratory Unit did not cross over and reported up 
through different Inspectors.®®'’

33.12 DS Kelly was also a relatively inexperienced supervisor of the kind of serious organised 
crime that Purana dealt with. He had arrived at the MDID in mid-2004 with only six 
months experience as a Sergeant, ait of whieh was in uniform duties.®®® The MDID was 
DS Kelly’s first posting as a Detective Sergeant and Purana was his second.

33.13 The direct evidence indicates that DS Kelly’s briefing about Operation Posse was high 
level, even cursory. As DS Kelly identified in oral evidence, DAI O’Brien explained to 
him the overall purpose of the operation as dismantling the established Mokbel criminal 
network.®®® However, it was not a detailed briefing:

exhibit RC0470B ■- OperaSion Posse commencement briefing, 22 November 2005 iVPL.0005.0096.0001).
7S8T2587.8-14 iJ Kelly).

Exhibit RC0S388 - Statement of Inspector Dale Flynn, 17 June 2019 at [10], [18) {VPL.0014.0042,0001 at .0002).
T6648.15-1S (D Flynn).

™ T1777.32-33 (R Hill).
T6648.3S-36 (0 Flynn),

®3 T1777.31-32 (R Hill),
5MT1777.27-30 (R Hill).
S® Exhibit RC0234B -- Statement of Superintendent Jason Kelly, 12 June 2019 at ?7] (VPL.0014.0038.0001 at ,9001),

T2S68.33-36 (J Kelly),
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Mr Woods: ! take it that that was something that was explained to you upon 
the request for you to come over and join the Purana Task Force?

Supt Kelly: it certainly wasn’t a detailed briefing but it was a briefing enough 
to be told that it was the dismantling of the Mokbel established 
criminal network.^°^

33.14 This is confirmed by DS Keiiy’s diaiy. His diary for 20 February 2006 indicates that DAI 
O’Brien’s briefing to DS Kelly about his Purana work lasted no more than 30 minutes.
It did not involve any mention of Ms Gobbo’s role as a source. Later that day, DS Flynn 
gave DS Kelly a 20-minute briefing about DS Flynn’s Operation Posse targets ~ Lanteri, 
Cvetanovski, Karam and Mr Cooper.®®®

33.15 The crews within Purana operated separately, only assisting other crews when they 
needed extra resources. Notwithstanding DAI O'Brien’s wish for Purana to be more 
collaborative,®®® evidence from the investigators indicates that the teams worked 
independently and provided ad hoc assistance to other crews only when needed. 
For example, DSC Johns gave the following evidenee;®^®

Once I moved to Purana, DS Kelly’s crew and DS Flynn’s crew generally worked 
separately on different operations and targets. But at times, members of each 
crew would assist the other crew when the other crew needed extra assistance.

33.16 In summary, the position concerning Mr Cooper when DS Kelly arrived at Purana in 
February 2006 was that;

(a) There were a number of different targets under the banner of Operation Posse, 
with Mr Cooper merely being one of those targets;

(b) The Detective Sergeant (DS Flynn) who had twice investigated, arrested and 
charged Mr Cooper for drug manufacturing offences had already commenced at 
Purana:

(c) That same Detective Sergeant had worked closely with the officer in charge of 
Purana (DAI O’Brien) for more than three years. They had a close working 
relationship, in contrast, DS Kelly was a newly promoted Detective Sergeant who 
had not worked in the same Unit as DAI O'Brien or DS Flynn before;

(d) The investigation planning for Operation Posse had been prepared by DAI 
O’Brien in September 2005 and the key briefing about Operation Posse had been 
delivered three months earlier, in November 2005. DS Kelly’s briefing was more 
high-level and certainly did not involve discussion of Ms Gobbo’s role as a 
source; and

(e) The crews at Purana operated separately on different operations and targets, 
although the crews lent support to other Purana crews when additional resources 
were necessary.

33.17 It is therefore understandable that DS Kelly and his crew were assigned their own 
separate targets and only ever had a seGondaiy role supporting the investigation into Mr 
Cooper. DS Kelly made this point in his statement:®' ’

T2568..38-42 (J Kelly),
Untendered exhibit ~ Diary of Superintendent Jason Kelly, 20 February 2006 (VPL.0005.0144.0112 at .0113).
See the briefing document prepared by DAI O’Brien. Exhibit RC0470B -- Operation Posse commencement bnefing. 22 

November 2005 (VPL.OOQ5.0096.0001 at .0002),
s® Exhibit RC13328 -- Statement of Sergeant Tim Johns, 11 December 2019 at [10] {VPt.0014.0118.0001 at .0002).

Exhibit RC0234B - Statement of Superintendent Jason Kelly. 12 June 2019 at [31] (yPL.0014.0038.0001 at .0005).
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Detective Sergeant Dale Flynn’s crew had been tasked with directly targeting 
[Mr Cooper] and locating his lab. However, due to time pressures, my crew 
supported DS Flynn’s crew as needed, including by conducting physical 
surveillance.

33.18 DS Kelly’s diary bears this point out. It records that his duties relating to Mr Cooper 
were only ever supporting duties;

(a) On 11 March 2006, DS Kelly and DSC Martin were tasked with conducting 
surveillance on Mr Cooper in Melbourne’s CBD.®''^ As considered below, it was 
as a result of this surveillance that DS Kelly, by happenstance, came to learn that 
Ms Gobbo was a source the following week.

(b) On 21 March 2006, DS Kelly along with at least six other Purana officers, 
conducted a full day of surveillance on a variety of addresses across Melbourne’s 
inner north.Tellingly, DS Kelly’s diary indicates that when he eventually saw 
Mr Cooper, he notified DS Flynn.^i"*

(c) On 9 April 2006, DS Flynn himself briefed DS Kelly and his crew about 
surveillance to be undertaken to try and locate Mr Cooper’s lab site. DS Kelly in 
turn briefed his own crew members - DSC Beale and DSC Johns - and they 
conducted overnight surveillance into the early hours of the morning. At the end 
of the shift, DS Kelly de-briefed with DS Flynn and his crew.®''®

DS Kelly was occupied with other work at Purana

33.19 DS Kelly was only peripherally involved in investigating Mr Cooper because, as soon as 
DS Kelly arrived at Purana, his substantive investigative efforts were directed 
elsewhere. His diary records for his first week at Purana give an accurate picture of 
how DS Kelly had to hit the ground running on his own investigations;

(a) By 22 February 2006, his third day at Purana, DS Kelly had been assigned his 
targets - Emidio Navarroli, Simon Khoury, Kamel Khoder and Carmelo Menotti - 
and was developing profiles for them.®'®

(b) The next day, 23 February 2006, DS Kelly began considering what was needed 
for that investigation, such as surveillance and telephone intercepts and then 
briefed his crew about their proposed work.®''^

(c) By 24 February 2006, DS Kelly began the intensive intelligence gathering 
necessary to pursue these targets, including reaching out to other law 
enforcement agencies for information to build the profiles of his crew’s targets.®'®

33.20 This period of intelligence gathering continued through March 2006 and into April 2006. 
Throughout that time, DS Kelly was pursuing and developing his own intelligence about

IPIIlarge scale drug manufacturing as well fi
independent non-SDU avenues - namely, the ACC, AFP and Customs.®'®

”2 Exhibit RC0234B - Statement of Superintendent Jason Kelly, 12 June 2019 at [17] (VPL.0014.0038.0001 at .0003).
Exhibit RC0235 - Diary of Superintendent Jason Kelly, 21 March 2006 (VPL.0005.0123.0001 at .0006-0008).
Exhibit RC0235 - Diary of Superintendent Jason Kelly, 21 March 2006 (VPL.0005.0123.0001 at .0008).

”5 Exhibit RC0235 - Diary of Superintendent Jason Kelly, 9 April 2006 (VPL.0005.0123.0001 at .0010-0011).
Untendered diary of Superintendent Jason Kelly. 22 February 2006 (VPL.0005.0144.0112 at .0115-0116).

8” Untendered diary of Superintendent Jason Kelly, 23 February 2006 (VPL.0005.0144.0112 at .0116-0117).
8'8 Untendered diary of Superintendent Jason Kelly, 24 February 2006 (VPL.0005.0144.0112 at .0117).
819 See, eg, information recorded in Exhibit RC0235 - Diary of Superintendent Jason Kelly, 16 March 2006, 20 March 2006, 22 

March 2006 and 6 April 2006 (VPL.0005.0123.0001 at .0005-0006, 0008-0009).
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33.21
PH[ph

PH

As a result of that intelligence, the scope of DS Kelly’s own investigations expanded 
beyond his initial targets. By early||^| 2006, DS Kelly’s crew was pursuingl^^^H 
andjl^^m^H^o were then in possession of chemicals and drug-manufacturing 
equipmentl^^^Bwas arrested by DS Kelly’s crew ir^^^006. A member of DS 
Kelly’s crewJl^^^^^B became the informant in the subsequent prosecutions. 
^^^^^Hgave evidence that this investigation was separate to investigations by 
DS Flynn’s crew and based on different intelligence:

Pll

33.22 As considered below, DS Kelly remained occupied with these ongoing investigations 
right up until the time of Mr Cooper’s arrest. In particular, the events of 21 April 2006, 
involving DS Kelly meeting with a suspect in what was essentially an evidence 
gathering operation,®22 meant he was occupied with his own substantive investigative 
work while the Cooper investigation was properly left to DS Flynn and his crew.

33.23 To add to this workload, DS Kelly also had to manage a number of ongoing MDID 
investigations and prosecutions that were reaching critical stages. This continued 
throughout March and April 2006. As one example, DS Kelly and his team continued 
with an MDID cannabis investigation called Operation Goopy throughout March and 
April 2006. DS Kelly’s diary records that he continued to prepare statements,®23 gather 
further information,82“* prepare detailed reports,and even execute a number of search 
warrants and make arrests.®26 With this intense workload, DS Kelly never had time to 
become closely acquainted with the investigation into Mr Cooper.

34 DS Kelly had limited information about Ms Gobbo’s role 
even after learning she was a source

34.1 As detailed in his statement, DS Kelly learned Ms Gobbo was a human source in the 
week following Saturday 11 March 2006.

34.2 Without specifying how. Counsel Assisting’s submissions assume that DS Kelly learned 
more about Ms Gobbo and her role as a source. This is incorrect. DS Kelly found out 
Ms Gobbo was a source essentially by accident. He neither sought, nor was given, any 
further information about her role as a human source.

34.3 Contrary to Counsel Assisting’s asserted findings, there is no evidence to indicate that:

(a) DS Kelly knew Ms Gobbo was acting for Mr Cooper prior to her attending St Kilda 
Road on the day of his arrest;®2^ or

(b) DS Kelly knew in advance that Ms Gobbo might attend to advise Mr Cooper on 
the day of his arrest.®^®

Pll

821

622 See Untendered diary of Superintendent Jason Keily, 21 Aprii 2006 (VPL.0005.0144.0127 at .0128).
823 Untendered diary of Superintendent Jason Keily, 21 February 2006 {VPL.0005.0144.0112 at .0114).
6“ Untendered diary of Superintendent Jason Kelly, 21 February 2006 (VPL.0005.0144.0112 at .0114).
625 Untendered diary of Superintendent Jason Kelly, 22-23 February 2006 {VPL.0005.0144.0112 at .0115-0116).
626 Untendered diary of Superintendent Jason Kelly, 2 March 2006 {VPL.0005.0144.0118 at .0118-0119); Untendered diary of

Superintendent Jason Kelly, 4 April 2006 {VPL.0005.0144.0124 at .0124-0125).
627 See Counsel Assisting’s Submissions at p 476 [1922.2], Vol 2.
628 See Counsel Assisting’s Submissions at p 476 [1922.5], Vol 2.
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34.4 There is no direct evidence avaiiable to the Commission on these matters because DS 
Keily was never asked about these matters. Neither the request for information directed 
to DS Kelly nor his questioning before the Commission raised these issues.

34.5 In the absence of that direct evidence, Counsel Assisting ask the Commissioner to 
make serious findings of fact based on a series of assumptions. As explained below, 
those assumptions are contrary to the evidence. There is no proper basis for these 
findings of fact pressed by Counsel Assisting.

34.6 However, DS Kelly’s peripheral role and limited knowledge is apparent once the other 
evidence available to the Commission is properly presented and analysed. DS Kelly did 
not learn Ms Gobbo was a source because of some operational need. The identity of 
human sources is always closely held information, and this was particularly so with the 
identity of any sources providing information to Purana by way of the SDU. So much is 
clear from the notes that DAI O’Brien prepared for his Operation Posse briefing on
22 November 2005:829

I probably don't need to mention this topic in this environment it should be
understood. If you don't know who the\ I in this operation are then you
probably don't need to know. Rest assured nothing is being kept from you. RHS 
issues in this operation are so critical that the risk has been assessed as extreme.

34.7 Although this briefing occurred well before DS Kelly arrived at Purana, it highlights the 
secrecy that DAI O’Brien intended to maintain over the involvement of human sources.

34.8 So, to adapt the words of DAI O’Brien, despite being a member of Purana, DS Kelly 
didn’t know Ms Gobbo was a source because he didn’t need to know. The likelihood is 
that if DS Kelly had not found out by accident, then he would not have learned Ms 
Gobbo was a source until much later - if ever.

34.9 On the night of Saturday 11 March 2006, DS Kelly and DSC Martin were on an 
unremarkable surveillance assignment on Mr Cooper in Melbourne’s CBD. During that 
assignment. Officer Sandy White called DS Kelly and said that the surveillance was 
unnecessary as there was a human source with Mr Cooper.88o

34.10 Officer White did not tell DS Kelly the identity of the source. DS Kelly gave evidence 
that it was most likely an SDU member would not identify a human source over a phone 
call.881 Further, DS Kelly did not know Officer White well at that point,882 meaning it is 
even more unlikely that Officer White would tell DS Kelly that information.

34.11 Rather, DS Kelly learned that Ms Gobbo was a source sometime in the days following, 
when DS Kelly reported his observations of the surveillance to DAI O’Brien. At that 
point, DAI O’Brien told DS Kelly that Ms Gobbo was providing information to the 
SDU.833

34.12 The earliest day that DS Kelly could have learned Ms Gobbo was a source was 
Tuesday 14 March 2006. DS Kelly did not record his conversation with DAI O’Brien 
about Ms Gobbo’s status as a source in his diary for safety and security reasons.884

Exhibit RC0470B - Operation Posse commencement briefing, 22 November 2005 (VPL.0005.0096.0001 at .0002) 
(emphasis added).

8” Exhibit RC0234B - Statement of Superintendent Jason Kelly, 12 June 2019 at [17] (VPL.0014.0038.0001 at .0003).
83’72570.41-43 (J Kelly).
833 T2640.8-10 (J Kelly).
833 Exhibit RC0234B - Statement of Superintendent Jason Kelly, 12 June 2019 at [18] (VPL.0014.0038.0001 at .0003).
833 Exhibit RC0234B - Statement of Superintendent Jason Kelly, 12 June 2019 at [20] (VPL.0014.0038.0001 at .0003). 
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However, DS Keiiy’s diary does indicate that he was on leave on 12 and 13 March 
2006,making Tuesday 14 March the first day the discussion could have taken place.

34.13 importantiy, during that conversation, DAI O’Brien expiained to DS Kelly the 
“safeguards and processes" that were in place to manage concerns that might arise 
because Ms Gobbo was a barrister,®® The safeguards were not only about Ms 
Gobbo’s safety, but also about the information she was providing,®^ DAI O’Brien 
expiained that the SDU would provide information to DAI O’Brien where appropriate to 
do so, and from there, DAi O’Brien would, where appropriate, provide that information 
to Purana investigators,®^®

34.14 Foilowing his conversation with DAI O’Brien, DS Kelly had no positive reason to inquire 
further about Ms Gobbo’s informing. As expiained in Victoria Police’s submissions, 
source information was understood to be strictly “need to know”. In this case, DS Kelly 
had no operational need to know because;

(a) DS Kelly had no Indication that information Ms Gobbo had supplied was relevant 
to the investigations he was responsible for. Rather, DS Kelly was actively 
cultivating his own avenues of investigation and sources of information for those 
investigations.

(b) DS Kelly did not know that Ms Gobbo had been acting for Mr Cooper, so no issue 
concerning privileged information or conflict could have occurred to him. In any 
case, he was not responsible for the investigation into Mr Cooper.

34.15 Absent an operational need for DS Kelly to know anything further about Ms Gobbo’s 
actual or anticipated use as a human source, it would have been inappropriate and 
contrary to the “need to know” principle for DS Kelly to ask questions of DAI O’Brien or, 
indeed, for DAI O’Brien to have volunteered further information to DS Keily.

34.18 Further, DS Kelly had a number of positive reasons not to inquire further about 
Ms Gobbo’s informing:

(a) At a general level, DS Kelly knew about the detailed registration process for 
human sources - namely, that registration required subject matter expert advice, 
thorough risk assessments and approval from senior members of Victoria 
Police.®® He relied, as he was entitled to do, upon the strength of those 
processes and policies.

(b) in this particular case, DAi O'Brien assured him that Ms Gobbo’s use had been 
sanctioned and approved at the highest level of Victoria Police.®^® DAI G’Brien 
did not identify who had given that approval,but DS Kelly understood that 
“certainly at the lowest level it would have been at the rank of Superintendent”.®’*̂

(c) DS Kelly knew that the SDU was a specialist unit that operated on internationally 
identified best practice of deliberately separating investigators from having hands- 
on contact with human SQurces.®'’® In other words, he knew that the processes

Exhibit RC0238 - Diary of Superintendent Jason Keiiy. 12-13 March 2006 (VPL.Q005.0123.0001 at .0004).
Exhibit RC0234S - Statemerit Of Superintendent Jason Kelly, 12 June 2019 at [18] (VPL,0014.003S.0001 at .0003).
T2572.24-32 (J Kelly).
Exhibit RC0234B - Statement of Superintendent Jason Kelly, 12 June 2019 at [18]{c)-(f) {VPL-0014.0038.0Q01 at .0003).
Exhibit RC02348 - Statement of Sepsrintendent Jason Kelly, 12 June 2019 aS [23] (VPL,0014.0038.0001 at .0004).
Exhibit RC0234B - Statement of Superintendent Jason Keily, 12 June 2019 at [I S] (VPL.0014.0038.0001 at .0003).
T2577.30-32 (J Kelly). ’

S42 T2577.20-22 (J Kelly).
=« T2S72.34-40 (J Kelly), 
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had been put in place to deliberately exclude him (as an investigator) from the 
management of high risk sources.

(d) DS Kelly knew that matters to do with sources had to remain strictly confidential 
because of the safety risks if they were identified as human sources,®"  This 
strict need for confidentiality meant that if DS Kelly did not need to know certain 
information, he had no reason to know it and so should not ask about it. Source 
Information was “need to know” information and it would have been seen as 
thoroughly inappropriate for DS Kelly to be asking about sources relevant to other 
people’s investigations, particularly high-risk sources being managed by the SDU,

**

34.17 There were numerous critical reasons why DS Kelly would not have sought further 
information about Ms Gobbo’s informing. There is no basis for an inference that DS 
Kelly learned more than the mere fact that Ms Gobbo was acting as a human source.

35 DS Kelly did not learn more on 18 April 2006
35.1 Counsel Assisting rely on a meeting that occurred on 18 April 2006 as a further matter 

proving DS Keiiy’s knowledge at the time of Mr Cooper’s arrest.®-  in their 
submissions, Counsel Assisting assert the following about that meeting, relying on only 
DS Flynn’s statement:®®

*

*

On 18 April 2008, Messrs Flynn, Kelly, and O'Brien, along with Ms Gobbo’s 
controller, Mr Sandy White, participated in a briefing in relation to Operation Posse 
in which they discussed “a strategy” for the approach to the Interview of Mr Cooper 
upon his forthcoming arrest.®*''

35.2 Although the connection is unstated, it appears that Counsel Assisting are inviting the 
Commissioner to infer that what happened at this meeting supports their allegation that 
the investigators present were part of a plan to use Ms Gobbo to encourage Mr Cooper 
to implicate his associates once he was arrested.®®*

35.3 Counsel Assisting’s explicit assertion about this meeting and the inference they urge the 
Commissioner to make are unacceptable distortions of the available evidence. Counsel 
Assisting not only omit the fact that other officers from other specialist support units 
were present at the meeting, but ignore important evidence given by those officers that 
they had no knowledge of Ms Gobbo’s role. Counsel Assisting fail to refer to relevant 
diary records, statements and even oral evidence, ail of which demonstrate what was 
actually discussed at this meeting.

35.4 Moreover, in respect of DS Kelly personally, Counsel Assisting ignore the content of DS 
Kelly’s diaiy, which indicates that he was only present for part of this meeting.
The officers from the specialist units were present the entire time DS Kelly was at the 
meeting. As explained below, this makes it extremely unlikely that DS Kelly was 
present for any discussion about Ms Gobbo’s role as a human source - if there indeed 
was any such discussion at that meeting,

35.5 The available evidence indicates that the meeting on 18 April 2006 was for the proper 
investigative purpose of coordinating the various specialist teams and resources 
needed to gather evidence against Mr Cooper and conduct his arrest. Any discussion

Exhibit RC02348 - Statement of Superintendent Jason Kelly, 12 June 2019 at [20] (VPL,0014.0038.0001 at .0003).
Counsel Assisting’s Submissions at pp 474-475 [1921.6], Vol 2.
Exhibit RC0538B -statement of Inspector Dale Flynn, 17 June 2019 at [42]-[43] (VPL.0Q14.0042.Q001 at ,0007-0008).
Counsel Assisting’s Submissions at p 420 [1821], Voi 2,
See, eg, in respect of DS Kelly, Counsel Assisting’s Submissions at p 476 [1922,5], Vol 2,
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about Mr Cooper’s interview following his arrest was in genera! terms only and could not 
have involved any discussion of using Ms Gobbo to convince him to cooperate.

Attendees at the 18 April 2006 meeting and their significance

35.6 First, Counsel Assisting omit the highly significant fact that DSS Michael O’Connor from 
the State Surveillance Unit and Officer Highway from the Technical Support Unit 
attended the meeting on 18 April 2006. Their presence cannot have been overiooked, 
as they are mentioned in the only source of evidence relied upon by Counsel Assisting
- DS Flynn’s statement.®^®

35.7 This fact is significant on a general level because it is extremely unlikely (to the point of 
being inconceivable) that Officer White and the investigators would discuss Ms Gobbo’s 
role as a source in front of these officers. And it would be impossible to have any 
conversation about using Ms Gobbo to convince Mr Cooper to assist without disclosing 
the fact she was a source,

35.8 However, the evidence before the Commission goes further - it demonstrates that 
neither Officer Highway nor DSS O'Connor knew Ms Gobbo was a source at the time of 
this meeting.

35.9 Officer Highway’s statement records that he did not know Ms Gobbo v/as a source while 
at Victoria Police, and that he first became aware of this through media reporting.®®

35.10 DSS O’Connor's statement addresses this meeting in particular, stating that while he 
assumed a human source was involved because of Officer Sandy White's presence, 
he did not recall being told the identity of any sources and that there was no reason for 
him to ask.®®'’ DSS O'Connor believed he learned Ms Gobbo was a source in around 
June 2006, in the context of separate discussions around unauthorised disclosure of 
information about surveillance targets.®®^

Evidence about discussions at the 18 April 2006 meeting

35.11 Counsel Assisting’s submissions also ignore other evidence available about what was 
discussed at the meeting on 18 April 2006. Those sources of evidence indicate that the 
discussion centred on the complex range of surveillance, technica! and investigation 
resources needed to gather evidence about Mr Cooper's clandestine laboratory:

(a) Diary notes from DAI O’Brien,Officer Sandy White®®’’ and Officer Highway®®® 
record discussion about the precise locations in which to place surveiliance 
cameras,

(b) DSS O’Connor's statement and diary record that he had repeated discussions 
with DAI O’Brien and DS Flynn that week concerning the surveillance necessary 
to follow Mr Cooper and gather evidence about the drugs he was 
manufacturing,®®® DSS O’Connor’s evidence was that Mr Cooper was 
“particulariy aware of possible surveillance and often took fairly drastic anti-

a,!s exhibit RC05388 - Statement of Inspector Dale Flynn, 17 June 2019 at [42] (VPL.0014.0042.0001 at .0007). See also 
Exhibit RC0560B -- Diary of Inspector Dale Flynn. 18 April 200S (VPL.0098.00S9,0057 at .0057).

Exhibit RC1223B - Statement of OffiGsr Highway', 10 October 2013 at [14] {VPL.0014.0Q74.0001 at .0003).
Exhibit RC12438 -- Statement of Mr Michael O'Connor, 26 November 2019 at [20}<b) (VPL.0014.00S9.0001 at .0003), 
Exhibit RC12438 - Statement of Mr Michael O’Connor. 28 November 2019 at E2S]-t30] (VPL.0014.0099.0001 at .0005). 
T5732.18-13 (J O’Brien).
Exhibit RC03S18 - Diary of Officer ‘White’, 18 April 2006 (yPL.2000,0001,0677 at .0713-0714): see also T5732.39-42 (J 

O'Brien).
S55 Untendered diary of Officer ‘Highway’, 18 April 2006 (VPL.0098.0157.0001 at ,0002).

Exhibit RC1243B - Statement of Mr Michael O’Ccnnor, 26 November 2019 at [19] (VPL.0014.0099.0001 at .0003). 
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surveiliance measures", which meant significant surveillance resources were 
needed to locate him and gather evictenGe.®^'’

(c) Diary notes taken by both DAI O’Brien®^® and DS Flynn®®® record that the 
discussion descended even to the detail of the direction from which DS Flynn 
would approach the lab when the arrest took place.

35.12 There was discussion about Mr Cooper cooperating with police, but the evidence 
indicates it was general discussion about convincing someone who was caught red
handed to cooperate with police. This is entirely orthodox policing and part of the 
standard approach to interviewing someone who has been arrested. As DS Flynn’s 
statement records, this discussion likely centred on plans to put It to Mr Cooper “that he 
would get a significantly reduced jail sentence for assisting" and so would spend less 
time away from his family.®®

35.13 In short, the evidence that Counsel Assisting omitted from their submissions 
demonstrates that the meeting on 18 April 2006 was primarily a discussion about the 
specialist nitty-gritty of resources and capability needed to gather evidence against and 
arrest Mr Cooper, There is simply no evidence to indicate the discussion was part of 
some plan to use Ms Gobbo to encourage Mr Cooper to implicate his associates.

DS Kelly only present for part of 18 April 2006 meeting

35.14 Taken together, diary recjords for DAI O’Brien,®®'' Officer Sandy White,ds Flynn®®® 
and DSS O’Connor®®'’ all indicate that the meeting on 18 April 2006 lasted from around 
10:00 am until around 12:00 noon or 12:15 pm. Officer Highway’s diary note Indicates 
he left the meeting at 11:00 am.®®®

35.15 DS Kelly’s diary indicates that he was present at the meeting for, at most, the first hour. 
Instead, DS Keily has detailed records for another meeting he attended ftom 11:00 am 
until 12:30 pm with members of the AFP and Australian Customs.®®® That meeting 
concerned Operation Posse but focused on one of DS Kelly’s targets - Simon “Speedy” 
Khoury.

35,18 This fact is important because it means that the specialist unit officers were present for 
the entire time that DS Kelly was at the meeting. Accordingly, even if there was any 
discussion about Ms Gobbo’s role, DS Kelly could not have been there for it.

35.17 it makes complete sense that DS Kelly was not present for the entire meeting. After all, 
the investigation Into Mr Cooper was not his investigation. He was generally kept 
apprised of planning for Mr Cooper’s arrest because it was a complex operation that 
needed significant support from a large number of officers from outside the Investigation 
“ of which DS Kelly was but one.

35.18 It makes even more sense that DS Kelly left that meeting to receive information about 
his own targets from other lav/ enforcement agencies. As it stands, the meetings on 
18 April 2006 are a powerful example of how DS Kelly had his own separate targets to

exhibit RC12438 -■ Statement of Mr Michael O’Connor. 26 November 2019 at [191 {VPL,0014.0099,0001 at ,0003). 
75732,21-23 (J O’Brien).

s® Exhibit RC05608 - Diary of Inspector Date Flynn, 18 April 2006 (VPL.0098,0059,0057 at .0057).
Exhibit ROQ538B - Statement of Inspector Dale Flynn, 17 June 2019 at [42) iVPL.OQ14.0042.0001 at .0008).
Untendered diary of Mr James {Jim) O’Brien, 18 April 2006 (VPL.oao5.G126.0116 at .0116).
Exhibit RC03918 - Diary of Officer ’Whits', 18 April 2006 (VPL.2000,0001.0677 al .0713-0714), 
Exhibit RC0.560B - Diary of Inspector Dale Flynn, 18 April 2006 (VPL.0088.OQ59.0057 at .0057).
Untendered diary of Mr Michael O'Connor, 18 April 2006 (VPL.0005.022S.0025 at .0030).

865 Untendered diary of (Dfficer ‘Highway’. 18 April 2006 {VPL.0098.0157.0001 at ,0002).
-66 Untendered diary of Superintendent Jason Keliy, 18 April 2006 {VPL.0005.0144,Q126 at .0126). 
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pursue and how Mr Cooper’s investigation was clearly a secondary priority for him and 
his team.

DS Kelly not at other meetings leading up to Mr Cooper’s arrest

35.19 An additional relevant factor is that DS Kelly was not present at other meetings to which 
Counsel Assisting attach significance. In the lead up to Mr Cooper’s arrest, other 
Purana investigators and the SDU members had other meetings related to Mr Cooper’s 
arrest;

(a) On the morning of 19 April 2006. other Purana Investigators met with SDU 
members in the morning and discussed Mr Cooper’s impending arrest.

(b) In the evening of 19 April 2006, Officers White, Smith and Green from the SDU 
met and discussed again discussed Mr Cooper's arrest.^®^

(c) On 20 April 2006, Officers White and Green met with Ms Gobbo and discussed 
Mr Cooper’s impending arrest, among other matters. Counsel Assisting attach 
particular significance to this meeting, to the extent they allege that the transcript 
of this meeting demonstrates that the SDU members were “knowingly engaged in 
an improper deception” of Mr Cooper,®®

35.20 DS Kelly was not present at any of these meetings. Nor is there any evidence to 
indicate that DS Keliy was ever briefed about what took place.

35.21 indeed, it is unlikely that DS Keily would have been briefed about them, given that he 
was occupied with cruciai steps in his own investigations - in particular, urgent 
preparation for his meeting with Mr Bayeh on 21 April 2006, considered in detail below.

36 DS Kelly’s limited role in the arrest of Mr Cooper
36.1 The events of 22 April 2006 confirm that DS Keily continued in his secondary and 

merely functionaiy role in relation to Mr Cooper. Understood correctly, DS Keiiy’s role 
involved only assisting with menial tasks. Doing so was a continuation of the merely 
functionary role that DS Keliy had played when occasionally assisting with routine 
surveillance,

36.2 There are three important points of context to understand when considering DS Kelly’s 
limited role in Mr Cooper’s arrest. First, the detailed Operation Order for Mr Cooper’s 
arrest did not assign any command role or responsibilities to DS Kelly.®®®
That Operation Order Identified a command team made up of a Detective 
Superintendent, a Detective Inspector, a Detective Acting inspector and a Detective 
Acting Senior Sergeant.®™ DAI O’Brien had been an Acting Inspector for the entire 
period that DS Kelly had been at Purana and DASS Flynn had been an Acting Senior 
Sergeant since at least mid-March 2006,®''^ This meant that, in the chain of command, 
DS Keliy reported to DASS Fiynn who in turn reported to DAI O'Brien.

36.3 DS Kelly had no role in the command team. DS Kelly did not even have a specified role 
in charge of one of the 12 teams of officers assigned to assist. Rather, DS Kelly is

Counsel Assisting Submissions at p 42011822], Va! 2.
Counsel Assisting Submissions at pp 423-424 [1825], Vol 2.
Untendered Operation Posse. Phase One, Operation Order, execution date to be determineci (VPL,0099.0117.0289),
Untendered Operation Posse, Phase One, Operation Order, exeeution date to be determined at [14] tVPL.Q089,0117.0289 

at .0305).
Exhibit RC0560B - Diary of Inspector Dale Flynn, 12 March 2006 (VPL,Q010.0007.0001 at .0054). 
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merely listed as one of eight Detective Sergeants to whom the Operation Order was 
distributed.®^^

36.4 Second, on the days leading up to Mr Cooper’s arrest, DS Kelly was in the midst of 
complex and sensitive aspects of his own investigations. Leading up to Mr Cooper’s
arrest, DS Kelly’s crew had made their own arrests, acting on information received from
an independent external law enforcement agency

873
in arresting

36.5 Further, as his diary records,®^4 the day before Mr Cooper’s arrest, DS Kelly met one- 
on-one with Tony Bayeh to discuss ongoing offending in an effort to gather further 
incriminating evidence against him. As DS Kelly’s detailed diary notes record, there 
were a number of complex aspects to manage in that meeting - including physical 
surveillance, coordination of a standby arrest crew, other surveillance and an 
unpredictable suspect who was deeply involved in organised crime. The following “To 
Do” list recorded in DS Kelly’s diary for 20 April 2006 gives some sense of the 
numerous moving parts necessary to cover the meeting the next day;®^®

132
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36.6 Evidence gathered at the meeting was used in convicting Tony Bayeh for offences 
relating to the chemicals seized the week before.

36.7 Importantly, DS Kelly and his crew continued to work on this matter up to and beyond 
the day of Mr Cooper’s arrest. On 26 April 2006, DS Kelly and his crew arrested Mr 
Bayeh due to the evidence that had been independently gathered against him.®^®

36.8 Third, on the day of the arrest, DS Kelly was one of numerous officers recalled to duty 
on short notice to assist with the arrest. He was simply one officer in an all-hands-on- 
deck situation. The decision to move to the arrest phase was taken on the morning of 
22 April, with the arrest taking place at 2:20 pm.®^^ However, DS Kelly was not recalled 
to duty until 1:00 pm and did not even leave the Purana office until around 2:15 pm.®^® 
Many other officers from Purana were similarly hauled in to assist - including officers 
were recalled to duty despite having finished a night shift,®^® despite being on periods of

Untendered Operation Posse, Phase One, Operation Order, execution date to be determined at p 24 (VPL.0099.0117.0289 
at .0312).

8’3 Exhibit RC1332B - Statement of Sergeant Tim Johns, 11 December 2019 at [11]-[12] (VPL.0014.0118.0001 at .0002).
8” Untendered diary of Superintendent Jason Kelly, 21 April 2006 (VPL.0005.0144.0127 at .0128-0129).
8’5 Untendered diary of Superintendent Jason Kelly, 21 April 2006 (VPL.0005.0144.0127 at .0128).
8’8 Exhibit RC1332B - Statement of Sergeant Tim Johns, 11 December 2019 at [34] (VPL.0014.0118.0001 at .0006).
8” Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [48] (VPL.0014.0042.0001 at .0009).
8’8 Exhibit RC0234B - Statement of Superintendent Jason Kelly. 12 June 2019 at [33](a)-(b) (VPL.0014.0038.0001 at .0006).
8” Exhibit RC0266B - Statement of Detective Sergeant Paul Rowe, 25 June 2019 at [69] (VPL.0014.0035.0028 at .0037). 

3437-8960-2065v1196

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



g S 
§ g 

g

VPL.3000.0001,0693

scheduled leave and despite working in completely different areas of Purana, such 
as the asset confiscation team.®®''

36.9 In that context, Counsel Assisting point to the following tasks as the high-water mark of
DS Kelly’s involvement in the events of 22 April 2006:

(a) DS Kelly administered a caution and rights toi Mr Agrum iat the arrest iocation;®®^

(b) DS Keily and DASS Fiynn together facilitated telephone contact between Ms 
Gobbo andi Mr Agrum’p®® and

L______ j

(c) At 7:10 pm, five hours after the arrest, DS Keily escorted Ms Gobbo from the 
foyer of the St Kilda Road police station up to the Purana Operations room on the

floor,

36.10 Three brief comments are necessary. First, the second of these facts is incorrect. 
Ms Gobbo’s phone number appears in DS Kelly’s diary notes for the day of the arrest 
and his diary notes that she has been contacted. However, it appears from DASS 
Flynn’s statement that it was DASS Flynn who facilitated the telephone calls between 
Ms GobbojMrAgrumJand Mr Cooper.®®®

36.11 it makes sense that DASS Flynn would be the one to do this. The decision to allow 
someone to contact a lawyer or other person after arrest is a substantive decision that 
requires knowledge of the investigation, as there may be concerns about destruction of 
evidence especially if there.are.outstanding search warrants to execute,®®® Indeed, in 
this case, Mr Cooper and i Mr Agrum i had earlier (properly) been denied the opportunity to 
contact others because of'such"c6neerns,®®‘' Also, one would expect that a lawyer 
would have questions to ask the investigator - such as why has the person been 
arrested, what are the proposed charges and what evidence does the investigator rely 
on. DASS Fl^n could answer these questions. DS Keliy could not.

36.12 Second, the evidence cited by Counsel Assisting (DS Kelly's diaty) indicates only that 
DS Kelly took Ms Gobbo to the 16'® floor, not the Purana Operations Room. To the 
extent that Counsel Assisting imply that DS Kelly may have taken Ms Gobbo to a 
secure or confidential area, that Implication is not correct.

36.13 Third, the two remaining tasks prove nothing other than DS Kelly was responsible for 
menial process tasks that - to put it bluntly - could have been assigned to a first year 
Constable, DS Kelly's diary also Indicates he moved onto other matters not involving 
Mr Cooper shortly after arriving at back at St Kilda Road. For the remainder of the 
afternoon and evening, when other investigators and the SDU members were speaking 
to Mr Cooper and Ms Gobbo, DS Kelly was occupied with other procedural tasks - such 
as making inquiries about another individual, Dominic Barbaro, conducting LEAP 
checks, allocating firearms to the inccming night shift crew officers and following up the 
Special Projects Unit to confirm that an SPU officer would be avaiiable for the next 
day.®®®

exhibit EiC1332B -- Statement of Sergeant Tim Johns, 11 December 2019 at [17] (VPL.0014.0118.0001 at .0003).
For exampie. DSC Tim Robinson was brought in to assist with the arrest despite worRing on asset confiscation matters at 

Purana; see Exhibit RCi332B - Statement of Sergeant Tim Johns, i 1 December 2019 at [17] (VPt.OOM.0118.0001 
at .0003).

Counsel Assisting’s Submissions at p 425 [1S31 1], Vol 2.
Counsel Assisting’s Submissions at p 427 [1831.8], Vol 2.
Counsel Assisting’s Submissions at p 429 [18-31.17], Voi 2,
Exhibit RC0538B - Statement of Inspector Dale Fiynn, 17 June 2019 at [49] (VPL.Q014.0042.0001 at .0009).
See Crimss Act I9SS (Vic), s 464C(15(c).
Exhibit RC05388 -- Statement of Inspector Dale Fiynn, 17 June 2019 at [48] (VPL.OOM.0042,0001 at .0009).
Exhibit RC0236 - Diary of Superintendent Ja-son Kelly, 22 April 2006 (VPL.0005,0144.0001 at .0005),
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36.14 To further illustrate the point, the following is a list of events from 22 April 2006 that 
Counsel Assisting identify in which DS Kelly played no part and had no knowledge of:^^^

(a) An SDU member speaking to Ms Gobbo on the morning of 22 April 2006;®®°

(b) Ms Gobbo being given instructions by her handlers about what to do if she saw 
them after the arrest;®®''

(c) Information being passed from Ms Gobbo to an SDU member about her
discussions with Mr Cooper;®®^

(d) The alleged discussions between Supt Biggin, DSS O’Connor, DASS Flynn and 
DAI O’Brien about the progress of the investigation;®®®

(e) An SDU member, Officer Smith, being present at St Kilda Road;®®'*

(f) The conversation with Mr Cooper about why he should cooperate;®®®

(g) Any alleged conversation between Ms Gobbo and Mr Cooper and any of DAI 
O’Brien, DASS Flynn and the SDU member were present®®® or when only DASS 
Flynn was present;®®^ and

(h) Ms Gobbo leaving St Kilda Road and meeting up with SDU members at a nearby 
location.®®®

DS Kelly’s knowledge that Ms Gobbo had provided information leading to Mr Cooper’s 
arrest

36.15 The final matter that Counsel Assisting rely upon is DS Kelly’s awareness that
Ms Gobbo had supplied information that led to Mr Cooper’s laboratory being located.

36.16 DS Kelly knew that sources other than Ms Gobbo were providing relevant information 
about Mr Cooper’s activities. DS Kelly had himself received information about
Mr Cooper from a contact at the ACC. Each time, as Mr Cooper was not one of DS 
Kelly’s targets, DS Kelly passed this information on to those who were investigating 
him.®®® As DS Kelly’s diary indicates, DS Kelly was seeking information on his own 
targets when his ACC contact told him information about Mr Cooper:

(a) On 17 March 2006, DS Kelly was told that Mr Cooper was manufacturing drugs 
for Horty Mokbel.®®®

(b) On 20 March 2006, DS Kelly was again told that Mr Cooper was cooking for 
“Mokbel & Co’’.9®i

36.17 DS Kelly also knew there was ongoing physical surveillance and other surveillance on 
Mr Cooper, as he and his crew had assisted with that surveillance on a few 
occasions.®®2

These matters are listed without accepting that they occurred in the way Counsel Assisting allege.
™ Counsel Assisting Submissions at p 424 [1829], Vol 2.
89’ Counsel Assisting Submissions at p 425 [1831.4], Vol 2.
882 Counsel Assisting Submissions at p 427 [1831.12], Vol 2.
893 Counsel Assisting Submissions at p 427 [1831.13], Vol 2.
88'*  Counsel Assisting Submissions at p 428 [1831.15], Vol 2.
888 Counsel Assisting Submissions at pp 428-429 [1831.16], Vol 2.
896 Counsel Assisting Submissions at pp 429-430 [1831.19.2], Vol 2.
882 Counsel Assisting Submissions at pp 430-431 [1831.19.4], Vol 2.
898 Counsel Assisting Submissions at p 432 [1831.23], Vol 2.
889 Exhibit RC0235 - Diary of Superintendent Jason Kelly, 20 March 2006 (VPL.0005.0123.0001 at .0006).
888 Untendered diary of Superintendent Jason Kelly, 17 March 2006 (VPL.0005,0144.0120 at .0120).
88’ Untendered diary of Superintendent Jason Kelly, 20 March 2006 (VPL.0005.0144.0121 at .0123).
882 See above at 34.9.
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36.18 These facts are important because, from outside of the investigation, DS Keliy did not 
know to what extent Ms Gobbo’s Information had assisted, in fact, he knew there was 
also other available sources of information about Mr Cooper,

36.19 Despite this, Counsel Assisting draw the inference that because DS Kelly knew
Ms Gobbo had supplied information about Mr Cooper and DS Kelly took comfort from 
assurances given to him, that he understood the risks to the proper administration of 
justice created by Ms Gobbo’s role as a human source and Mr Cooper’s lawyer,

36.20 On the basis of that asserted inference, Counsel Assisting indirectly insinuate that 
DS Kelly failed to discharge his duties under s 86L(2A) of the Police Regulation Act, 
because he failed to complain about DAI O’Brien’s conduct to a more senior officer,

36.21 As a first matter, this allegation cannot be accepted because Counsel Assisting’s 
asserted inference is contrary to the evidence. The proper inference to be drawn is that 
DS Kelly never understood or appreciated any risk to the proper administration of 
justice. Rather, he was confident that any issues to do with Ms Gobbo’s role were 
being appropriately managed by those who were in charge and had full knowledge of 
the facts.

36.22 In his statement, DS Kelly explained that while he was not completely comfortable with 
Ms Gobbo attending as Mr Cooper’s lawyer, he was confident that those in charge 
would have appropriate strategies in piace,®°'^ In his oral evidence, DS Keily further 
expiained that the “scenario was unique’’®^® and that it was something he had never 
seen or been involved with before.®®

36.23 As established above, DS Kelly was merely on the periphery of Mr Cooper’s arrest. He 
had little knowledge of the history of the investigation. He had little, if any, knowledge of 
Ms Gobbo’s Interactions with the SDU. He has never listened to the tapes of their 
meetings or read the ICRs detailing their conversations.®®''

36.24 There is no other dlmct evidence about whether DS Keliy understood that Ms Gobbo’s 
role might affect the administration of justice. Again, this is because Counsel Assisting 
never put such an allegation to DS Kelly. Rather, Counsel Assisting’s questions were 
limited to the effect of Ms Gobbo providing information that was subjeet to legal 
professional privilege.®®

36.25 In fact, Counsel Assisting never asked DS Kelly a single question about conflict, or the 
potential impact of conflict.

36.26 There is, however, general evidence that, in circumstances where he was not the 
primary investigator, DS Kelly believed that any conflict created by Ms Gobbo’s dual 
role as a human source was being properly managed. Counsel for Ms Gobbo,
Mr Collinson, asked DS Kelly a number of questions about whether he had concerns 
about Ms Gobbo acting as a human source.®®® DS Kelly’s response to one of those 
questions brings together his understanding on the subjeet completely and precisely;

If I was directly involved, then perhaps I would have thought about it in greater 
depth, but the fact that it was being managed by another unit outside of my area

Counssl Assisting Submissions aS p 475 [1921.9). Vol 2.
™ E.xhibiS RC02348 - Statement of Superintendent Jason Kelly, 12 June 2019 at [34] (VPL.0Q14.003S.0001 at .0006),
3® T2608.24-28 (J Kelly).
3® T2623.12-15 (J Kelly).

T2596.11-12 (J Keliy),
3® See, eg, T2608.14-28 (J Kelly).
333 See T2621-T2623 (J Kelly).
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of responsibility and I was the recipient of the information through that sterile 
corridor: i was comfortable that appropriate safeguards and processes would 
have been put in place by the organisation.^'"^

36.27 Had Counsel Assisting asked DS Keliy if he appreciated that Ms Gobbo’s role might 
affect the administration of justice, then he almost certainly would have answered in the 
same way he answered Mr Collinson’s question. But Counsel did not ask him. instead, 
they now seek to construct findings out of a loosely drawn inference.

36.28 DS Kelly's evidence was that he positively believed that appropriate steps had been 
taken to manage issues arising from Ms Gobbo’s position. DS Keily was confident that 
DAI O’Brien would have put in place appropriate safeguards to deal with those 
issues,®''^

36.29 DAI O'Brien was himself subject to oversight, both generally and on the day of 
Mr Cooper’s arrest. The Operation Order for Mr Cooper’s arrest identified both an 
Acting Superintendent and Inspector as responsible for aspects of the operation.On 
the evening following Mr Cooper’s arrest, Superintendent Tony Biggin was present at St 
Kilda Road,®’® And, as set out in his statement, DS Kelly knew that DAI O’Brien was 
also reporting to the Executive Management Team of Victoria Police’s Crime 
Command.®” There is other evidence that confirms DAI O’Brien was reporting to 
Superintendent Richard Grant about Mr Cooper’s arrest, who was in turn updating 
Assistant Commissioner Simon Overland.®’®

36.30 As it stands, the proper inference from the evidence is that DS Kelly never understood 
or appreciated any risk to the proper administration of justice, as he was not involved in 
managing the issue and he was entitled to rely upon those wtio were dealing with it.

No legal basis to find breach of obligation to compiain to senior officer

36.31 As a matter of law, DS Kelly's belief that there were appropriate safeguards in place to 
manage Ms Gobbo’s position is neoessarily and conclusively fatal to Counsel 
Assisting’s Insinuation that DS Kelly breached his duties under the Police Regulation 
Act.

36.32 As Counsel Assisting identify in Volume 1 of their submissions,®''® at the time of
Mr Cooper’s arrest, Victoria Police officers were obliged under s 86L(2A) of the Polioe 
Regulation Act to complain to a more senior officer where that officer “has reason to 
believe” that another member is guilty of serious misconduct:

A member of the force must make a compiaint to a member of the force of a more 
senior rank to that member, or to the Director, about the conduct of another 
member of the force if he or she has reason to believe that the other member is 
guilty of serious misconduct.

36.33 Serious misconduct is defined in s 86A;

’’serious misconduct", in relation to a member of the force, means—

T2622.45-T2623.4 (J Kelly),
S’’ Exhibit RC02348 - Statement of Siiperintencient Jason Kelly, 12 June 2019 at >22] (VPL.0014.0038.0001 at .0004), 

Untendered Operation Posse, Phase One, Operation Order, execution date to be cietermined at [14) ('VPL.0099,0117.0289 
at .0305),

Exhibit RC0577e - Statement of Mr Anthony (Tony) Biggin. 25 July 2019 at [46] {VPL.G014,0041.0008 at .0016).
Exhibit RC0234B - Statement of Superintendent Jason Kelly. 12 June 2019 at [21] (VPL.0014.0038.0D01 at .0003).

s’s Exhibit RC12S68 -- Statement of Mr Richard Grant, 28 November 2019 at [58]-[S9] (VPL.0014.01G13.0001 at .0009-0010). 
See above.
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(a) conduct which constitutes an offence punishable by imprisonment; or

(b) conduct which is likely to bring the force into disrepute or diminish public 
confidents in it; or

(c) disgraceful or improper conduct (whether in the member's officiai capacity or 
otherwise).

36.34 The trigger for the obligation to complain is the officer having “reason to believe” that 
another member has engaged in serious misconduct. Unanimous High Court authority 
demonstrates that “reason to believe” requires, first and foremost, actual belief on the 
part of the decision-maker. In Boucaut Bay Co Ltd (in liq) v The Commonwealth, the 
High Court unanimously held that actual belief was required where the decision-maker 
needed “reason to believe” before terminating certain rights;®'’^

in my opinion, if at any iime the Minister in the natural and ordinary course of his 
official duties acted on information of his trusted officers and formed a belief in the 
general terms mentioned In the latter pail of the first paragraph of clause 15 that 
the contract was not being fairly carried out, he had power to terminate the 
contraot without the formality of an inquiry. The one condition of his action is that 
he had reason to believe, and that implies actual belief.

36.35 Subsequent authority confirms that “reason to believe” requires both actual belief and 
that the actual belief be based on reasonable grounds.®^®

36.38 The particular formulation “reason to believe” was evidently chosen for s 86L(2A) 
specifically and deliberately. There are numerous statutory powers and duties in the 
Police Regulation Act 1958 (Vic) but none of them are conditioned on “reason to 
believe". Instead, they expressly refer to “reasonable grounds to believe”®’® or where it 
"appears ... that there may be grounds”This ineludes mandatory obligations, such 
as the Chief Commissioner’s mandatory obligation in s 82(1) to inquire into whether an 
officer is fit for duty, which is enlivened when the Chief Commissioner “reasonably 
believes”.

36.37 The consequence of this is that the obligation to complain in s 66L{2A) is triggered only 
in circumstances where an officer actually believes that another officer is guilty of 
serious misconduct. If the officer forms that belief, then it must be on reasonable 
grounds. But If they do not form that belief, then the obligation is not triggered.

36.38 Put in its bald terms, DS Kelly’s obligation to complain only arose where he actually 
believed that DAI O’Brien had acted criminally, disgracefully, improperly or in a way that 
would bring Victoria Police into disrepute or diminish public confidence in it.
Given DS Kelly’s evidence that he was positively satisfied that DAI O'Brien and those 
supervising him had taken appropriate steps,®® ’ the obligation to complain never arose.

BoirsMt Bay Co Ltd (ioiiq) v Tho Commonwaalth (1927) 40 CLR 98, 106 (Isaacs AGJ, Gavan Duffy. Powers and Rich JJ 
agreeing) (emphasis added). Senior Counse! for the Commonwealth was Owen Di.xon KO.

-18 WA Pines Piy Lid v Bannerman (1980) 41 FLR 175 at 186 (Lockhart J; Bowen CJ agreeing); Hammond s/Power [2006]
VSCA 25 [105] (Chernov JA; Ma.xweii P agreeing).

Police Pegoiatian Act 1S58 (Vic), s 86KB(5).
Police Regulation Act 1SSS (Vic), s 86P(2).
Exhibit RC0234B - Statement of Superintendent Jason Kelly. 12 June 2012 at [34] (VPL.0014.0038.0001 at ,0006).
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37 Other errors and unsustainable inferences in Counsel 
Assisting's submissions

37.1 There are also four further aspects of Counsel Assisting’s summary of evidence 
concerning DS Kelly at paragraph [1921] and the proposed findings at paragraph [1922] 
that are unsustainable based on the evidence before the Commission,

Ms Gobbo was never identified as source of specific information before Mr Cooper’s 
arrest

37.2 The evidence establishes that members of the SDU did at times pass on information to 
DS Kelly and sometimes identified Ms Gobbo as the source.®^^ However, the evidence 
also establishes that this could not have occurred until June 2006 at the earliest, well 
after Mr Cooper’s arrest.

37.3 In his statement, DS Kelly stated that he was “sometimes aware that Ms Gobtjo was the 
source of information” that he reoeived from SDU members.®^^ His statement was not 
specific about when this occurred, other than stating it occurred “[wjhile 1 was a member 
of the Purana Task Force”.®®^ That was a three year period between 2006 and 2009.®®®

37.4 When questioned by Gounsei Assisting, DS Kelly somewhat narrow'ed the timeframe by 
noting that the handlers were more careful not to identify Ms Gobbo “in the early 
days’’.®®®

37.5 On DS Kelly’s evidence alone, it should be inferred that SDU members did not identify 
Ms Gobbo as the source of information given to DS Kelly before Mr Cooper’s arrest. 
That arrest took place just two months after DS Kelly arrived at Purana and one month 
after DS Kelly became of Ms Gobbo’s role as a human source. In the context of
DS Kelly’s three years at Purana, Mr Cooper’s arrest certainly falls within the “early 
days’’ when SDU members were closely guarded with DS Kelly about Ms Gobbo’s 
identity.

37.6 This inference is corroborated by the SDU’s records. The ICRs maintained by the SDU 
do not record any contact between SDU handlers and DS Kelly until 16 June 2006. The 
first instance of an SOU handler speaking to DS Kelly about Ms Gobbo is recorded in 
ICR 35, where Officer Green contacts DS Kelly about a person 'who had been arrested 
that day.®®®

37.7 Accordingly, any instance of an SDU handier telling DS Kelly that Ms Gobbo was the 
source of information must have occurred after Mr Cooper’s arrest. Any contact 
between DS Kelly and members of the SDU therefore cannot be relevant to DS Kelly’s 
state of knowledge at the time of Mr Cooper’s arrest.

Uniikeiy that DAi O’Brien identified Ms Gobbo as source of information before Mr 
Cooper’s arrest

37.8 Counsel Assisting rely on evidence that DAI O’Brien would verbally pass on information 
to DS Kelly, identifying that it came from Ms Gobbo.®'®®

Counssl Assisting Submissions aS p 474 [1921.4). Vol 2.
Exhibit RC02348 - Statement of Superintencient Jason Kelly, 12 June 2019 at [24] (VPL.0Q14.003S.0001 at .0004). 

32^ Exhibit RC02348 - Statement of Sepsrititendent Jason Kelly, 12 June 2019 at [24] (VPL.0014.0038.0001 at .0004).
Exhibit R.C0234B - Statement of Superintendent Jason Kelly, 12 June 2019 at [8] (VPL.0014,0038.D001 at .0001).

-«T2581.23-36 (J Kelly). '
Exhibit RC0281 - 1CR3S38 (035), 16 Jone 2006 (VPL.2000.0003.1913 at .1918).
Counsel Assisting Sobmissions at p 474 {1921.3], Vol 2.
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37.9 There is no evidence that this happened before Mr Cooper’s arrest. DS Kelly accepted 
the general proposition that DAI O’Brien would “sometimes say” that Ms Gobbo was the 
source of information supplied by the SDU.®s Neither the context nor other evidence 
clarified the time period when this occurred. It could have been any time within the 
three years that DS Keiiy was at Purana.

37.10 Other evidence Indicates it is highly uniikeiy that DA! O’Brien mentioned to DS Kelly that 
Ms Gobbo was the source of information before Mr Coopers arrest:

(a) DAI O’Brien had no reason to do so, as information Ms Gobbo was supplying 
about Mr Cooper was not relevant to DS Kelly’s investigations. DS Kelly was 
pursuing separate targets based on information he had himself obtained from 
other avenues.

(b) DAI O’Brien adopted a strict need-to-know approach to sources at Purana, as 
explicitly set out in his November 2005 Operation Posse briefing.®®^ DS Kelly 
was only told of Ms Gobbo’s role by happenstance on a routine surveillance 
operation.

(c) DS Kelly was also a new member of the Purana team, having only started there 
on 20 Februasy 2006. DS Kelly did not yet have a close working relationship with 
DAI O’Brien, Unlike others at Purana, DS Kelly had not worked within the same 
clandestine laboratory unit as DAI O’Brien at the MDID.

37.11 Taken together, this evidence means that DAI O'Brien telling DS Kelly that Ms Gobbo 
was the source of information in this early period would have involved DAi O’Brien 
gratuitously disclosing high-risk source information for no operationai purpose to an 
officer he had worked with for a matter of weeks. This proposition need only be stated 
to be rejected.

37.12 On that basis, paragraph [1921.3] must be excluded from the summary of evidence 
relevant to Mr Kelly’s knowledge and conduct concerning Mr Cooper’s arrest.

No evidential basts for finding that DS Kelly knew of an intention not to disclose

37.13 There is no evidential basis for Counsel Assisting’s assertion that DS Kelly knew 
Victoria Police had no intention to disclose Ms Gobbo’s role.®^'’ There are three points 
to make about this.

37.14 First, Counsel Assisting never put it to Mr Kelly that he personally should have 
disclosed Ms Gobbo’s role as a source to Mr Cooper or others. The question of 
whether DS Kelly ought to have disclosed Ms Gobbo’s role was only ever posed in the 
abstract as a hypothetical question. Indeed, referring to Mr Cooper’s prosecution, 
Counsel Assisting's questioning clearly proceeded on the basis that DS Kelly was not 
responsible for diSGlosure;®^^

And you would accept if you were the person who was putting that bnef of 
evidence together that it would be somethina that should be disclosed to the 
accused person, that the source of the information that led to their arrest was 
their own barrister. That's the sort of thing that should be included In a 
prosecution brief in that peculiar situation?

528 T2576.3Q-33 (J Keiiy).
885 Exhibit Re0470S -- Operation Posse commencement bheting, 22 NovemPer 2005 (VPL.OOOS.OOSe.OOOl at ,0002} 

{emphasis added).
83’ Counsel Assisting Submissions at p 476 [1922.6], Voi 2.
588 T2608.30-36 (J Kelly),
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37.15 Second, even when considered in the hypothetical DS Kelly’s evidence is wholly 
inconsistent with Counsel Assisting’s assertion that he knew in 2006 that Victoria Police 
(as a whole) had no intention to disclose Ms Gobbo’s rote.

37.16 DS Kelly said he did not “necessarliy agree” with the broad proposition that, If he was 
responsible for disclosure, he should have disclosed that a person’s barrister bad 
supplied information leading to their arrest,®^® His reasoning was that such disclosure 
was contrary to ail of Victoria Police’s training, policy and practices in the protection of 
human sources.®^ Because of that colHsion of disclosure and human source policy, 
DS Kelly’s said he would obtain legal advice if faced with that situation.Evidence 
concerning the limited training available to investigators at this time is detailed in the 
statement of Assistant Commissioner Kevin Casey®®® and Victoria Police’s submissions.

37.17 Moreover, DS Kelly then squarely rejected Counsel Assisting’s blunt attempt to 
mischaraclerise his evidence as being that the “relationship of human source would 
trump any disclosure obligations”:®®''

Mr Woods: But your evidence a moment ago is that that relationship of the 
human source would trump any disclosure obligations anyway?

DS Kelly: My position is we would not, or I would not put a human source's
name on the front of a brief of evidence in relation to disclosure 
because it goes against our training and our practices and 
processes.

Mr Woods: Even if the information they were providing was in clear breach of 
their obligations to their client, you still wouldn’t do it?

DS Kelly; No. As I said, if the scenario presented itself I'd suggest I'd be 
seeking advice.

37.18 The clear inference from DS Kelly’s evidence is that if disclosure ever became an issue, 
he would have obtained legal advice and followed it. That advice might properly have 
been that Victoria Police should claim public interest immunity, that a prosecution 
should be discontinued, or even that disclosure was not necessary in the 
circumstances. The advice would not necessarily have been that the human source’s 
identity had to be disclosed in the brief, as Counsel Assisting’s questioning appears to 
assume.

37.19 The effect of Counsel Assisting’s submission is that DS Kelly would have deliberately 
ignored any such advice. No such allegation was ever put to DS Kelly and there is no 
basis for a finding that DS Kelly would have done so,

37.20 Third, there is simply no evidence to indicate that DS Kelly knew of anyone else’s 
intentions regarding disclosure of Ms Gobbo’s role. Counsel Assisting never asked
DS Kelly whether he knew of others’ intentions to disclose Ms Gobbo’s role. Even then. 
Counsel Assisting have made no attempt whatsoever in their submissions to identify 
facts from which such knowledge might be inferred.

No identified basts for inference of knowledge based on “involvement in the investigation 
and prosecution of people Mr Cooper implicated”

72608.30-30 (J Kelly).
53^72608.41-45 (J Kelly).
555 T26C9.3-4 (J Kelly).
555 UntendG.’'8d -- Statement of Assistant Commissioner Kevin Casey dated 15 August 2020 {VPL.0014.0134.0001),
555 T2609.29-39 (J Kelly), '
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37.21 The evidence identified by Counsel Assisting as “relevant to an analysis of Mr Kelly’s 
knowledge and conduct” relates to Mr Cooper’s arrest and the period leading up to it.®^® 
That evidence is dealt with in detail above.

37.22 However, from there, Counsel Assisting in paragraph [1923] invite the Commissioner to 
make a series of further findings concerning the period from May 2006 until February 
2007 without identifying any further evidence.

37.23 The sole basis for those additional findings is an unparticularised, non-specific and 
rolled up allegation that DS Kelly somehow had knowledge of a series of matters in the 
period from May 2006 until February 2007 “due to his involvement in the investigation 
and prosecution of people Mr Cooper implicated”.®®®

37.24 Even if Counsel Assisting had sought to identify a basis for this allegation, there would 
not have been one available. As it stands, there is no evidence before the Commission 
that suggests DS Kelly was ever aware that Ms Gobbo remained involved in advising 
Mr Cooper or remained in ongoing contact with him up to his plea.

37.25 Put simply, this is an example of baseless overreach. The proposed additional findings 
in paragraph [1923] of the submissions amount to nothing more than a series of 
conclusions stated without any identified factual basis. They must be rejected.

38 Mark-up of Counsel Assisting’s proposed findings
38.1 Based on the above submissions, the following is a marked-up version of paragraphs

[1921] and [1922] from Counsel Assisting’s submissions. This mark-up provides a 
complete, correct and preferable understanding of the evidence. The footnote 
references cross reference the section of the submissions above that substantiate that 
mark-up.

1921 The following evidence is relevant to an analysis of Mr Kelly's knowledge and 
conduct in relation to the use, management and disclosure of Ms Gobbo’s role 
as a human source concerning Mr Cooper:
1921.1 during the relevant period, as a police member, Mr Kelly was a 

public official
1921.2 Mr Kelly became aware that Ms Gobbo was acting as a human 

source on 14 March 2006 at the earliest, in around early March 
2006, shortly three weeks after he commenced at the Purana 
Taskforce and just over one month before Mr Cooper was 
arrested.®‘°*

1921.2A Mr Kelly was not responsible for the investigation into Mr Cooper. 
He and his crew only assisted with minor tasks, such as routine 
surveillance.®'*̂  While at Purana, Mr Kelly was primarily responsible 
for investigating other targets and offenders and continuing MDID 
prosecutions.®'*®

1921.3 Mr O'Brien would verbally pass on information to him, identifying 
that it came from Ms Gobbo®'®*

Counsel Assisting Submissions at pp 474-475 [1921], Vol 2.
S39 Counsel Assisting Submissions at p 476 [1923], Vol 2.
9^0 See above at 34.9 to 34.12.

See above at 33.18.
9^2 See above at 33.19 to 33.23.
9« See above at 37.8 to 37.12.
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1921.4

1921.5

1921.6

1921.7

1921.8

1921.9.

at times, members of the SDU would tell him that particular 
information had come from Ms Gobbo^^
he conducted surveillance on Mr Cooper's|

2006 
party on IB

on 18 April 2006, he attended for one hour of a two-hour 
participated in a briefing in relation to Operation Posse in which 
investigators and officers from specialist units discussed the 
extensive resources needed to gather evidence against and arrest 
Mr Cooper. Ms Gobbo’s role as a source was not discussed. Even 
if it was, DS Kelly was not present.they discussed “a strategy” for 
the approach to the interview of Mr Cooper upon his forthcoming 
orrQcf (JI I oot 
he attended the Strathmore lab on 22 April 2006 and was aware
that Mr Cooper and i Mr Agrum i both asked for Ms Gobbo to represent 
them at that time
on the day of Mr Cooper’s arrest, he was one of numerous Purana 
officers who were assigned menial tasks to support DS Flynn’s 
crew. He had no command role and no assigned responsibilities 
under the Operation Order.^^ He was at St Kilda Road Police 
Station when Ms Gobbo attended to purportedly represent Mr 
Cooper andi Mr Agrum I He facilitated catts between the men and Ms 
Gobbo.^^ He collected Ms Gobbo from reception and took her to 
the Purana Operations room on the 16th floor of the St Kilda Road 
building. He was not present for any other significant events on the 
night of Mr Cooper’s arrest.^^
He was “not completely comfortable with Ms Gobbo attending as 
[Mr Cooper’s] lawyer”. He knew Ms Gobbo had been the source of 
relevant information concerning Mr Cooper. There is no direct 
evidence about Mr Kelly’s appreciation or understanding of any 
conflict concerning Mr Cooper.However, his other I4is evidence, 
and the comfort he says he took from assurances from Mr O’Brien, 
indicate that DS Kelly properly believed that any issues concerning 
Ms Gobbo’s role as a source were being properly managed by 
those senior officers responsible and present on the day. DS Kelly 
therefore had no reason to complain about other officers’ 
conduct.^^° demonstrates that he well-understood the risks to the 
proper administration of justice which the relationship between Ms 
Gobbo and Victoria Police posed. As a sergeant, Mr Kelly was a 
supervisor of others, and he in turn was supervised by his Detective 
Inspector,-Mr O'Brien. His discomfort and the assurances of 
Mr O'Brien make it readily apparent why Parliament established the 
obligation to report a reasonable belief of serious misconduct to a

See above at 37.2 to 37.7.
See above at 35.1 to 35.18.
See above at 36.2.
See above at 36.10 to 36.11.

3^8 See above at 36.9 to 36.14.
See above at 36.24 to 36.28.

“0 See above at 36.31 to 36.38.
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38.2 From there, the effect on the proposed findings in respect of DS Kelly is as follows:

1922 On the evidence, it is open to the Commissioner to find that between early 
March 2006 and 22 April 2006 Mr Kelly knew that:
1922.1 Mr Kelly knew that Ms Gobbo was a barrister and human source 

from 14 March 2006 at the earliest.^^^ He learned nothing more 
than the fact she was a human source.^^^

1922.2 Mr Kelly did not know that Ms Gobbo was acting for Mr Cooper prior 
to the day of his arrest and so could not be aware of any alleged 
conflict between her role as a human source and as Mr Cooper’s 
lawyer. Ms Gobbo was informing on Mr Cooper while purporting to 
act for him

1922.3 Ms Gobbo had a conflict of interest between her role as an informer 
for Victoria Police and legal representative of Mr Cooper. There is 
no evidence to indicate Mr Kelly appreciated this conflict. Rather, 
Mr Kelly believed that appropriate safeguards had been put in 
place, and that steps had been taken, by those responsible to 
manage issues arising from Ms Gobbo’s position, including by 
senior and experienced officers responsible for her management.^^^

1922.4 Mr Kelly had been briefed that Mr Cooper was a target of Operation 
Posse due to his alleged previous involvement in drug 
manufacturing operations, and knew that it was a combination of Ms 
Gobbo’s informing on Mr Cooper and information supplied by 
^^^Hthat led to the obtaining of incriminating evidence against 
Mr Cooper and led to his arrest on 22 April 2006.®®^

1922.5 Mr Kelly did not know in advance that Ms Gobbo planned to attend 
to advise Mr Cooper after his arrest. Mr Kelly was not present for 
any other significant events on the night of Mr Cooper’s arrest after 
delivering Ms Gobbo to the 16‘^ floor at 7:10pm. Ms Gobbo was 
being used by Victoria Police to encourage Mr Cooper to implicate

Gobbo to do so
1922.6 ViGtoria Potice-had no intention to disclose Ms Gobbo’s role to Mr 

Cooper or anyone Mr Cooper made statements against.®®®

38.3 For the reasons stated at 37.21 to 58.68 above, the proposed findings in paragraph 
[1923] should be rejected out of hand.

38.4 Once the proper state of the evidence is understood, it is manifestly clear that there is

I Relevance 

Relevance

See above at 34.9 to 34.12.
See above at 34.14 to 34.16.

953 See above at 36.21 to 36.28.
954 See above at 36.16 to 36.18.
955 See above at 37.13 to 37.20.
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H. Submission of Anthony (Tony) Biggin
39 Introduction
39.1

39.2

39.3

39.4

39.5

39.6

! Relevance

I Relevance

Relevance

I Relevance

Relevance

I Relevance

When a disciplined and objective approach is taken to evidence before the Royal 
Commission, it is evident that there is no sound basis for the assertion that Mr Biggin 
might have acted improperly.

Furthermore, the making of the findings urged by Counsel Assisting would require the 
Commission to reject Mr Biggin’s honest and candid evidence before the Commission, 
without any identified basis for doing so. Mr Biggin was a credible witness who gave 
reliable evidence. He accepted his own failings and responsibilities with respect to 
Ms Gobbo’s management as a human source^®® during the period in which the SDU 
were under his command, and expressed genuine regret for the mistakes that were 
made.®®® However, at the time of these events, Mr Biggin did not appreciate that 
anything improper was occurring. This is despite Mr Biggin performing his role diligently 
and to the best of his abilities.®®"' In particular, Mr Biggin did not possess the knowledge

Counsel Assisting submit that it is open to the Commissioner to find that former 
Superintendent Biggin relation to the arrest of Mr Cooper 14 years
ago, when Mr Biggin was a Superintendent in charge of the Covert Support Division. 
There is no evidentiary nor legal basis for the Commission to make such findings.

Counsel Assisting’s submissions in relation to Mr Biggin’s role with respect to 
Mr Cooper must be approached with caution. At times, the evidence relied on is 
misstated, exaggerated, or simply wrong. Critical evidence has not been addressed. In 
some cases, assumptions have been made and inferences drawn by Counsel Assisting 
without a proper evidentiary basis. The Commissioner would fall into error if that 
summary of the evidence or the proposed findings that follow were accepted.

For example, one of the submissions made by Counsel Assisting is that on the 
evidence, it is open to the Commissioner to find that Mr Biggin knew that it was 
Ms Gobbo’s informing on Mr Cooper that led to the obtaining of information against Mr 
Cooper and led to his arrest.®®® This allegation forms part of the conduct relied upon by 
Counsel Assisting in support of their submission that Mr Biggin

However, 
Counsel Assisting have identified no evidence in support of this submission.

What is more. Counsel Assisting’s submissions fail to mention at all Mr Biggin’s 
unchallenged sworn evidence to the contrary - that is, that he was not aware at the 
time of Mr Cooper’s arrest that Ms Gobbo had provided any information about the crime 
in relation to which Mr Cooper was arrested, and did not know until recently that 
Ms Gobbo had provided information that led to investigators locating the Strathmore 
laboratory associated with Mr Cooper’s drug manufacturing.®®^ The omission of this 
critical evidence is extraordinary given Counsel Assisting’s recognition that the provision 
of information by Ms Gobbo to her handlers concerning the location of the Strathmore 
premises was “particularly significant’’®®® and allowed police to discover the location of 
the lab.

“8 Counsel Assisting Submissions at [1916.4] and [1917.4], Vol 2. A similar submission is made at [1546.6], Vol 2.
85^ This evidence is detailed at paragraphs 42.45 to 42.46 below.
358 Counsel Assisting Submissions at [1802], Vol 2.
383 T7796.
36“ T7625.28.
“6’ T7820.18.
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nor engage in the conduct Counsel Assisting seek to attribute to him in relation to 
Mr Cooper.

39.7 The evidence demonstrates that Mr Biggin knew very little about Ms Gobbo’s conduct in 
relation to Mr Cooper. He did not know that Ms Gobbo was acting for Mr Cooper prior to 
his arrest or that she had been providing information to police which led to his arrest. He 
therefore had no appreciation of the conflict of interest that crystallised when Ms Gobbo 
attended to provide advice to Mr Cooper on 22 April 2006. Mr Biggin was no better 
informed about this conflict at the time he conducted his audit.

39.8

I Relevance

iRelevance

At no time did Mr Biggin intend to act with impropriety. That was also the finding made 
by the Honourable Murray Kellam AO QC after he conducted his inquiry for the 
Independent Broad-Based Anti-Corruption Commission. Mr Biggin was cross-examined 
before Mr Kellam without notice as to why he was being required to attend.

39.9 This submission should be read with the submission in Section B to Section D above as

and should decline to(Relevance

Relevance

Relevance
to why the Commissioner does not have the power| 

at paragraphs [1935;
make such findings.

39.10 These submissions are organised as follows:

(a) Section 40 addresses aspects of Mr Biggin’s work history and professional
reputation, which are relevant to the Commission’s assessment of his credit and
the improbability of him having engaged in improper Relevance conduct. Part 2
also addresses Mr Biggin’s honesty and credibility when giving evidence before 
the Royal Commission and the dangers of hindsight reasoning;

(b) Section 41 addresses Mr Biggin’s role and the role of the Covert Support Division 
he was responsible for overseeing. These are important contextual 
considerations in assessing Mr Biggin’s knowledge and conduct in relation to
Ms Gobbo and Mr Cooper;

(c) Section 42 addresses Mr Biggin’s limited knowledge of Ms Gobbo’s informing and 
of Operation Posse;

(d) Section 43 addresses Mr Biggin’s limited role in Mr Cooper’s arrest and the 
events that followed;

(e) Section 44 addresses Mr Biggin’s audit;

(f)
; Relevance

Relevance

Section 45 responds to the specific adverse findings Counsel Assisting submit 
are open to the Commissioner to make in relation to Mr Cooper,

(g) Section 46 addresses Mr Biggin’s role from 1 July 2006, when the SDU came 
within his operational and functional command;

(h) Section 47 addresses other adverse findings Counsel Assisting submit are open 
to the Commissioner to make.

40 Mr Biggin’s honesty, good reputation and work history
40.1 The Commission has before it evidence of Mr Biggin’s honesty, good reputation and 

exemplary work history. This evidence is relevant to the Commission’s assessment of
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Mr Biggin’s credibility and the improbability that he engaged in the 
Iconduct alleged by Counsel Assisting.

Mr Biggin’s work history and professional reputation

40.2 Mr Biggin was a hardworking and well-respected police officer throughout his over 45 
years of service. During his career, he was entrusted with some of the most challenging 
and critically important roles within Victoria Police, including those which commanded 
the highest levels of capability and integrity.

40.3 Mr Biggin joined Victoria Police in 1973, soon after completing high school, and 
progressed to the rank of Superintendent prior to his retirement in 2018.

40.4 Between 1990 and 1995, as an inspector, Mr Biggin performed investigative duties at 
the Internal Security Unit. Investigations Department, which was the unit now known as 
Professional Standards Command. In 1996 he was promoted to Chief Inspector of that 
Unit.

40.5 As part of this role, Mr Biggin was responsible for Operation Bart, an internal police 
investigation oversighted by the Victorian Ombudsman. Operation Bart investigated 
allegations that a number of police had bypassed Victoria Police’s shutter allocation 
system and referred shutter jobs to other companies who paid police members for such 
referrals.®®^

40.6 The police investigation was described by the Ombudsman as “one of the largest 
internal investigations ever conducted by the Victoria Police Force’’.®®® As a result of the 
investigation, some 550 police were charged with a total of 1,290 disciplinary 
offences.®®^ In addition, two police and a number of shutter services operators were 
charged with criminal offences.®®® In his final report to parliament, the Ombudsman 
commended Mr Biggin for his dedication to duty in performing a difficult but ultimately 
successful task.®®®

40.7 In January 2002, Mr Biggin was requested to lead the newly formed Major Drug 
Investigation Division (MDID), following the disbandment of the Drug Squad due to 
corruption and related management and structural issues. The creation of a Detective 
Superintendent position in charge of the Drug Squad was one of the recommendations 
made by the Purton review,®®^ and Mr Biggin was the first incumbent of the position. 
Like other members of the MDID, Mr Biggin felt betrayed by the events surrounding the 
Dublin Street burglary, which compromised the dedicated and professional efforts of Mr 
Biggin and the team he led.®®®

40.8 In August 2005, Mr Biggin was appointed the Superintendent in charge of the Covert 
Support Division, as described in Part 3 below. This was an incredibly onerous role, 
overseeing the entire covert capability of Victoria Police, involving high risk and complex 
issues.

40.9 Mr Biggin’s good reputation was confirmed by the evidence of several witnesses who 
gave evidence before the Commission. For example, during cross examination of 
former Assistant Commission Moloney, Counsel Assisting described Mr Biggin as a

362 Operation Bart; Investigation of allegations against police in relation to the Shutter Allocation System: Final Report of the 
Ombudsman (May 1998). Available at www.parliament.vic.qov.au.

663 Ibid 1.
6W Ibid 25.
665 Ibid 25-26.
666 Ibid 55.
66’ Exhibit RC0108 - Review of the Victoria Police Drug Squad, November 2001 at p 25 (VPL.0005.0050.0001 at .0026).
666 Untendered Ceja Task Force Drug Related Corruption, Second interim report of Ombudsman Victoria (June 2004), p 7 

(VPL.0015.0002.0001 at .0008).
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“very considered man”, which Mr Moloney agreed with.®®® Former Assistant 
Commissioner Pope described Mr Biggin as having “very high capability” and said he 
held Mr Biggin “in high regard and respect”. In evidence. Mr Pope added that he “took 
his hat off' to the “extraordinaryJob" he did as Superintendent in charge of the Covert 
Services Division "in immensely chailenging circumstances over a long period of 
time”.^' ”̂^ Detective Superintendent Sheridan agreed with Mr Chettle’s description of Mr 
Biggin as “an incredibly competent and efficient police offfGer”.^^^

40.10 Given his excellent professional reputation and work history, the Commissioner should 
regard Mr Biggin as a trustworthy witness and be less willing to accept Counsel 
Assisting’s assertions that Mr Biggin engaged in improper or unlawful conduct with 
respect to the management of Ms Gobbo.

Mr Biggin gave honest and candid evidence before the Commission

40.11 When he appeared before the Royal Commission, Mr Biggin gave honest, thoughtful 
and reliable evidence. He unreservedly accepted his own failings and responsibilities 
with respect to Ms Gobbo’s management as a human source during the period in which 
the SDU were under his operational and functional eontroP'’^ artel expressed genuine 
regret for the mistakes that were made.®''® He made no attempt to deflect blame to 
others.

40.12 To his credit, with the benefit of hindsight, Mr Biggin accepted responsibility for the 
mistakes that were made in the handling of Ms Gobbo from 1 July 2006 onwards. In his 
own words, Mr Biggin frankly conceded, "the buck stops with me... I accept my failings 
and my responsibilities. .. I don’t step away from that and never wilf”’^^

40.13 His candour is acknowledged in Counsel Assisting’s submissions at [4779.4] where, in 
urging the Commissioner to find that many former and current Victoria Police members 
failed to take responsibilities for their part in the misuse of Ms Gobbo as a source, 
Counsel Assisting state that “Mr Biggin candidly accepted some responsibility for his 
role in Victoria Police’s use of Ms Gobbo as a human source".^^^

40.14 Mr Biggin's concessions are to his credit and demonstrate the honest reflection he has 
undertaken since these events, possessed with the knowledge he now has of what 
occurred while Ms Gobbo was a registered human source. At the time these events 
oecurred, however. Mr Biggin did not appreoiate that anything improper was occurring 
(or had occurred). This is despite Mr Biggin performing his role diligently and to the best 
of his abilities.®’^®

40.15 in particular, Mr Biggin did not know the circumstances surrounding Mr Cooper’s arrest, 
contrary to the assumptions made in Counsel Assisting’s submissions.

40.16 The Commissioner should not judge Mr Biggin's actions according to his current state of 
knowledge and understanding. To do so would involve an impermissible application of 
hindsight bias. As explained in Victoria Police’s submission on hindsight reasoning, 
hindsight allows us to;

■®T14615.11 (Motoney).
S't:' Exhibit RC1306 - Second Statement of Jeff Pope at [53] (VPL.0014.0013.0004 at ,0015); T14482,3 fPope).

T13493.15 (Sheridan),
T77S6.

S'2 T7625.28.
S74 T779e

Counsel Assisting Submissions at [4779.4], Voi 2.
77820.18.
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exaggerate how much certainty there is. Because a fter the fact, everything is 
explained. Everything is obvious. And the presence of hindsight in a way 
mitigates against the careful design of decision maidng under conditions of 
uneeiiainty.'^''^

40.17 Courts have long accepted the dangers of hindsight reasoning and emphasised the 
need for an individual’s conduct to be assessed prospectively rather than 
retrospectively For instance, in Macks v Viscarieiio, the Full Court of the Supreme Court 
of South Australia held that:

Self-evidently, Judicial reasoning ought not to be founded on hindsight reasoning. 
Hindsight bias has harmful effects on an evaluation by a decision maker. It can 
lead to an assessment of the quality of the decision not by whether the process 
was sound but by whether its outcome was good or bad. There is a limit to the 
ability of a person to forecast; everything makes sense in hindsight, it is a trap to 
think that what makes sense in hindsight was predictable. A judge should always 
bear in mind that actions that seemed acceptable in foresight can look 
irresponsibly negligent in hindsight.^"^^

40.18 Mr Biggin refers to Victoria Police’s submission on hindsight reasoning.

41 Mr Biggin’s roie as the Superintendent, Covert Support 
Division

41.1 Mr Biggin’s knowledge and conduct in relation to the use, management and disclosure 
of Ms Gobbo’s role as a human source concerning Mr Cooper were neeessarily limited 
given his rote, and the rote of the Covert Support Division which he oversaw, throughout 
the period relevant to Mr Cooper. These contextual considerations are important in 
assessing Mr Biggin’s knowledge and conduct yet have been largely overlooked or 
misconstrued in Counsel Assisting’s submissions,

41.2 First, prior to 1 July 2006 Mr Biggin did not have any responsibility or control over the 
DSU (other than his roie as a member of the Dedicated Human Source Management 
Team Pilot Steering Committee, which oversaw the DSU pilot which ran between 
November 2004 until May 2005),®™ Once the DSU was implemented as an operational 
unit, the DSU was part of ths State Intelligence Unit and reported through their 
inspector to Supt Ian Thomas and, from March 2006. to Supt Mad< Porter.®®® 
Accordingly, it was Supt Mark Porter v^ho had operational and functional control of the 
DSU when Ms Gobbo was registered as a human source and at the time of Mr 
Cooper’s arrest. This remained the case until 1 July 2006, when the renamed SDU 
moved from the State Intelligence Division to the Covert Support Division and came 
within Mr Biggin’s chain of command. From 1 July 2006 the SDU handlers and 
controllers commenced reporting through their inspector (initially Rob Hardie and, from 
February 2008, Andrew Glow) to Mr Biggin.

41.3 The management and reporting structure relevant to the DSU prior to 1 July 2006 is 
illustrated in Mr Biggin’s statement as follows;®®^

®'-' Unknown, Oaniei Kahneman on the Danger of Hindsight’. Wail Street Joumai (.Artiase. 21 November 2006) 
<http8;ffwvw»'.wsj.conVarticles/cfanisl-kahnemari-ofi-!he-danger-of"hin(1stght-147978390l>.

Msote V Viscarieiio (2017) 130 SASR 1 [538],
S'S Exhibit RC0577e - Further Statement ef Anthony Michael Biggin at [28] (VPL.0014.C041.0008 at .0013).

Exhibit RC0577C ~ Further Statement of Anthony Michael Siggin at [34] {VPL,0014.0041.0008 at ,0013); Exhibit RC0512 - 
Statement of Mark Stephen Porter at [5] (VPL.0014,0048.0001 at ,0001).

Exhibit RC0577C - Further Statement of Anthony Michael Siggin at [36] (VPL.6014.0041.0008 at .0014),
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41.4 Mr Biggin’s roie as the officer in charge of the Covert Support Division involved 
responsibility for the State Surveillance Unit, Technical Surveillance Unit, Undercover 
Unit and Special Projects Unit. This was a busy roie, overseeing four high-risk covert 
units, and with responsibilities for allocating covert resources across Victoria Police. It 
was not Mr Biggin’s role to involve himself in, or second guess, decisions made within 
the specialist units within Supt Thomas’s (and then Supt Porter’s) command, including 
the DSU, Nor could it be expected that, as a Superintendent, Mr Biggin would know the 
granular details of operational matters within his command,

41.5 Secondly, in his role as officer in charge of the Covert Support Division, Mr Biggin did 
not have access to any of the records of the SDU’s dealings with Ms Gobbo, including 
the ICRs and the recorded conversations between Ms Gobbo and her handlers. Nor 
was he briefed about the information and the intelligence that Ms Gobbo was providing 
to the SDU. To the contrary, Mr Biggin was aware, from his role in the establishment of 
the SDU and overseeing its pilot, that its records were kept securely and that 
information about human sources who the unit was managing were strictly guarded.

41.6 Moreover, Mr Biggin was aware of the SDU’s reporting structure through to Supt 
Thomas and of the critical role of the HSMU in overseeing the SDU’s management of all 
registered human sources, including Ms Gobbo. Mr Biggin knew that, unlike him, the 
HSMU had access to ail of the records held by the SDU regarding their communications 
with Ms Gobbo, disseminations of intelligence and Information provided by her, and the 
SDU’s management of any risks associated with Ms Gobbo’s use as a human source. 
He expected, reasonably and consistently with his experience overseeing the SDU pilot, 
that the HSMU were in regular communications with the SDU controllers about their 
dealings with Ms Gobbo.®®^

41.7 Thirdly, Mr Biggin did not have any involvement In Ms Gobbo’s registration as a human 
source or the risk assessment processes undertaken by those responsible for 
approving registration,®®® This is consistent with Victoria Police’s Informer Management 
Policy in existence at that time. Chief Commissioner’s Instruction S/04 made no 
provision for a Superintendent in Mr Biggin’s roie to be informed of, or involved in, the 
registration process.®®’’

41.8 Fourthly, Mr Biggin’s role as Supt of the Covert Support Division involved the delivery 
of specialist services to investigations in response to requests from investigators. Those 
services included surveillance, undercover operations and other technical and covert 
services. Although his Division provided specialist services to investigations, Mr Biggin

Exhibit RC0577C- Further statement of Anthony Michael Siggin at [67] {VPL,0014.0041.0008 at .0020). 
Exhibit RC0577e - Further Stafewent of Anthony Michael Biggin at [13] {VPL,0014.0041.0008 af .0010).
Exhibit RC0008, Annexure 35 - Chief Commissioner’s Instruction 6/Q4 (VPL.0002.0001.2214). 
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was not irsvoived in strategic or tacticaS decisions in relation to investigations.®®^ Nor 
would it have been appropriate for Mr Biggin to invoive himself in, or second guess, 
investigative decisions made by the Purana Taskforce. As Mr Biggin put in response to 
questions asked by Counsel Assisting about Mr Cooper’s arrest;

Let me be very, very dear, I’m a service provider. I’m a Superintendent in charge 
of service providers. Task Force Purana belonged to Crime, which is a separate 
command to me. I have no functional control over them, nor would I ever step 
into the investigative function as a Superintendent over and above Jim O’Brien or 
Gavan Ryan. That is a role for another Superintendent, it is not for me.®®®

41.9 Consistent with his role as a Superintendent in charge of service providers, Mr Biggin 
did not play any part in the compilation of briefs of evidence, court proceedings, 
decisions around disclosure to accused persons or the making of public interest 
immunity claims - these were the responsibilities of the investigators and those who 
managed the investigations. To the extent that investigators sought advice from the 
SDU in relation to redactions or disclosure, Mr Biggin was generally unaware of this and 
was not involved in such matters. Even after 1 July 2006, when the SDU came within 
his operational and functional control, as the Superintendent, Mr Biggin was not across 
these details. As he stated:

/ knew nothing about any court cases at all and in fact I deliberately kept myself 
away from court oases because, as I said this morning, my role was a service 
provider, I’d previously been a manager In investigations, I wasn't going to get 
back and involve myself in investigations when there were other Superintendents 
doing that role...

I had nothing to do with any of the court proceedings. I didn’t know whether they 
were still on foot, whether they were still alive, whether they’d been completed, 
whether they’d been discontinued, i had no idea.^^-^

41.10 Fifthly, the need to know principle prevented Mr Biggin from knowing details 
concerning Ms Gobbo’s use as a human source and discouraged him from asking 
questions about the information and intelligence that she was providing. As explained in 
Victoria Police’s submissions, the operation of this principle - which is an essential 
doctrine in covert environments - meant that members of Victoria Police, including
Mr Biggin, trusted that information would be shared with them when and if they needed 
to have the information. Although he was a senior officer, Mr Biggin was not entrusted 
with sufficient information about Ms Gobbo’s use to enable him to appropriately assess 
or respond to the risks associated with the events involving Ms Gobbo and Mr Cooper.

42 Mr Biggin’s limited knowledge of Ms Gobbo’s informing 
and of Operation Posse

42,1 Prior to 1 July 2006, Mr Biggin knew very little about Ms Gobbo’s informing®®® and about 
Operation Posse. Counsel Assisting’s submissions assume that Mr Biggin knew more 
than he actually did and overtook evidence which demonstrates Mr Biggin’s limited 
knowledge. In particular. Counsel Assisting submissions entirety ignore Mr Biggin’s 
unchallenged evidence that he did not know until recently that Ms Gobbo had provided

T7500.26-37.
T7517.42-T7518.3.
T75S1.10-16; T7531.45-T7592.2.
T7745.36-44; T7746.28-29. 
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the SDU with information that enabled investigators to locate the premises used by 
Mr Cooper in connection with drug manufacturing and led to Mr Cooper’s arrest.

42.2 Mr Biggin’s evidence was that he first learned of Ms Gobbo’s registration on 7 October 
2005, when Officer White told him she had been registered. Accordingly, any 
knowledge that Mr Biggin possessed regarding Ms Gobbo’s role could only have been 
informed by the limited discussions he was involved on 7 October 2005, 9 December 
2005 and 16 February 2006 and during his attendance, on 22 April 2006, at the St Kilda 
Road police station following Mr Cooper’s arrest.

42.3 Despite being told that Ms Gobbo had been registered as a source, he learned nothing 
further about her informing from the conversation with Officer White on 7 October 2005. 
His lack of knowledge regarding the information that Ms Gobbo was providing was not 
advanced by his subsequent discussions, nor during his attendance at the St Kilda 
Road police station after Mr Cooper’s arrest.

5 October 2005 meetings

42.4 On 5 October 2005 at 3.50 pm, Mr Biggin’s diary records that he met with Commanders 
Dannye Moloney and Terry Purton, Officer Sandy White, Detective Senior Sergeant 
Cruze and others. Counsel Assisting’s submissions make two assertions about this 
meeting, each of which is contrary to the evidence:

(a) First, Counsel Assisting’s submissions wrongly assert that “Mr Biggin’s diary 
records that Ms Gobbo’s value as a source was discussed” at this meeting.®®®

(b) Secondly, the assertion is made that there was a discussion about a potential 
covert operation at the commencement of the meeting, following which 
management was excused.®®® While it is not made explicit in Counsel Assisting’s 
submissions, the inference Counsel Assisting appear to be inviting is that
Mr Biggin’s presence at this meeting demonstrates his knowledge around 
potential strategies or operations involving Ms Gobbo’s use.

42.5 As to the first proposition, Mr Biggin’s diary, extracted below, does not record that “Ms 
Gobbo’s value as a source was discussed”. Instead, his diary states “re new job & 
source issues - TF Purana to be established - under S/Sgt O’Brien - 3 x teams”. 
Further, Mr Biggin’s diary records that he attended this meeting for merely 15 minutes 
at the most, as his next meeting commenced at 4.05 pm:®®"'

42.6 Mr Biggin’s evidence was that, while he did not specifically recall this meeting and 
whether he was informed of Ms Gobbo’s registration at this time, he believed he was

S89 Counsel Assisting Submissions at [1772] and [1914.4], Vol 2.
990 Counsel Assisting Submissions at [1772], Vol 2.
99’ Untendered Diary of Anthony Biggin, 5 October 2006 (VPL.0005 0155,0659 at .0679). 
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subsequently informed of Ms Gobbo’s registration by Officer White several days later on 
7 October 2005.

42.7 There is simply no evidence upon which the Commissioner can find that Ms Gobbo’s 
use as a human source was discussed at all during the 15 minutes that Mr Biggin was 
present at this meeting.

42.8 As to the second assertion, there is no evidence to support the assertion that Mr Biggin 
was present during any discussion about the proposal to use Ms Gobbo to

^(the covert operation). Mr Hill’s 
diary, which is cited by Counsel Assisting as the source of this evidence, provides no 
such evidence. Rather. Mr Hill’s diary indicates that there was a discussion regarding 
the operational plan and that a tactical meeting was to occur between the services and 
investigators.®®^

42.9 Mr Hill’s evidence before the Royal Commission was that he could not elaborate any 
further on what occurred at the meeting, beyond what is recorded in his diary. He 
conceded it was “possible” the covert operation was discussed at the meeting, based 
only on the presence of DBS Cruze at the meeting.®®^ Mr Hill also conceded that it was 
“possible” this topic had been discussed at previous meetings that he had attended.®®®

42.10 The available evidence suggests the discussions about the potential covert operation 
occurred at the subsequent meeting between Officer Sandy White and Purana 
investigators, as described in Counsel Assisting’s submissions at [1772]. This meeting 
continued until at least 5.00 pm. Tellingly, the diaries of Officer White and Mr Flynn do 
not record Mr Biggin as being present during discussions when the potential covert 
operation was discussed.®®®

42.11 Counsel Assisting’s submissions also assume that Mr Biggin had knowledge of the 
proposed use of Ms Gobbo in relation to the covert operation because a member of the

met with Ms Gobbo and the SDU on 2 February 2006 and because 
Mr Biggin’s diary records that he met with Officer White on 14 February 2006 for ten 
minutes about “DSU Ops”.®®^

42.12 The assumptions made by Counsel Assisting are simply not supported by the available 
evidence and are inconsistent with the operation of the “need to know” principle in 
covert environments, which meant that information was only shared between members 
when there was an operational requirement to do so.®®® There is no evidence upon 
which the Commission can find that Mr Biggin had any knowledge of the consideration 
being given to using Ms Gobbo in a potential covert operation, despite a member of the

having this knowledge.

7 October 2005 - Mr Biggin learned Ms Gobbo had been registered as a source

42.13 On 7 October 2005 Mr Biggin’s diary records he spoke to Officer Sandy White “re HS 
issues”. Mr Biggin believes that he was first informed of Ms Gobbo’s registration during

992 T7475.11-17; Exhibit RC0577C - Further Statement of Anthony Michaei Biggin at [14] (VPL.0014.0041.0008 at .0010).
S33 Exhibit RC0177 - Diary of Robert Hiii, 5 October 2006 (VPL.0005.0013.0892 at .0902-.0903).
8“T1816.23-43 (Hili).
“T1816.45-46 (Hili).

Untendered Diary of Sandy White (VPL.2000.0001.0440 at .0446-.0447); Exhibit RC0543 - Diary of Dale Flynn 
(VPL.0010.0007.0001 at [0045]).

Counsel Assisting Submissions at [1509]-[1510], Vol 2; Exhibit RC0577 - Diary of Anthony Biggin, 14 February 2006 
(VPL.0005.0155.0659 at .0712).

’8" See, eg, T12547.31-36 (Cornelius).
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this conversation,®®® However, despite being told that Ms Gobbo had been registered as 
a source, he teamed nothing further about her informing,

42.14 Mr Biggin's recoiieetion of the conversation was as follows:

Sandy White had told me she was providing, that she had been registered as a 
source and was providing information. It was a by the way conversaticn, it wasn’t 
a briefing conversation at aii:'‘'^°°

42.15 During this conversation, Mr Biggin teamed nothing about Ms Gobbo’s actual or 
anticipated use as a human source, or the information she was providing. There was no 
operationai need for Mr Biggin to knovi/ such details. It would therefore have been 
improper, and contrary to the "need to know" principle, for Mr Biggin to ask questions or 
for Officer White to provide him with further details."®®''

42.16 Mr Biggin’s initial reaction was that he thought it “unusuaf’ for a practicing barrister to be 
registered as a human source."®®® However, he didn’t at that time consider her 
registration as a human source to be “problematic" or as raising any legal issue.''®®®

42.17 Counsel Assisting’s submissions misstate Mr Biggin’s evidence when they assert that 
he gave evidence that he was “alive to the potential for issues of conflict of interest and 
legal professional privilege".''''-' ’^ Mr Biggin’s evidence was as follows:

/ was aware that Ms Gobbo was a barrister, however, as far as I knew at the time, 
her practice was concentrated on bail applications. I did not think that she 
^presented clients beyond their bail applications. I was also aware that she had 
a personal relationship with a large number of criminals. I was not provided with 
details about how Ms Gobbo’s status as a barnster would be managed during her 
use as a human source, but I assumed this had been considered by those 
involved in approving her registraiion.''°°^

42.18 In cross examination by Counsel Assisting, Mr Biggin confirmed that he assumed that 
Ms Gobbo’s “status as a barristeP’ would be managed during her use as a human 
source. He agreed with Counsel Assisting’s suggestion that by “status as a barristeP’ he 
meant issues that might arise by way of there being conflicts of interest or issues to do 
with legal professional privilege.''®®® No further questions were asked to clarify his 
understanding of these concepts. Nor is there any evidence that Mr Biggin understood 
in any detail what these concepts meant.

42.19 It is significant that, at this early stage Mr Biggin had no insight whatsoever into the 
complex issues the SDU were already grappling with regarding Ms Gobbo’s use as a 
human source, including issues relating to conflict of interest and legal professional 
privilege,'®®''' To the contrary, Mr Biggin understood that the SDU controllers and 
handlers were experts in human source management. He trusted their expertise and 
their integrity. He knew that they had undergone “the most extensive probity check of 
anyone in Victoria Police".''®™

Exhibit RC0577C- Further Statement of Anthony Michael Biggin at (14] {VPL.0014,0041,OOD8 at .0010).
T7507.32-36.

1®1 77746,12-14.
10G2 Exhibit RC0577C - Further Statement of Anthony Michaei Biggin at [15] tVPL.OOl4,0041.0008 at .0010): T7474.6-9.
i»3 T7474.6-13: T7474.34-37.

Counsel Assisting Submissions at [1507] & [1546.2], Vol 2.
Exhibit RC0577C - Further Statement of Anthony Michaei Biggin at [15] tVPL.0014.0Q41.0008 at .0010).

1006 77475.33-40.
1007 77474,42-77475.8.
■1008 77782.14-24,
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42.20 Mr Biggin also appreciated that it was a significant decision to register any human 
source.''°°® He had an understanding of the rigorous assessment processes that would 
be undertaken prior to any registration being  was therefore reasonable 
for him to assume that those responsible for approving Ms Gobbo registration would 
have identified any potential risks arising from her profession and implemented methods 
to manage those risks.^°^'' He knew that Ms Gobbo had a personal relationship with a 
large number of criminals and believed that she would be providing information to police 
about information she had obtained in this way. However, Mr Biggin did not interrogate 
these assumptions or ask questions of the decision makers as he had no functional 
control of the SDU at that time and he had no role in approving or managing her 
registration.7^,5 was an entirely appropriate position for Mr Biggin to have adopted 
given his role and his understanding of Ms Gobbo’s personal relationships and 
professional practice at that time.

approved.It

9 December 2005

42.21 Counsel Assisting’s submissions refer, at paragraph [1787], to Mr Biggin being spoken 
to by Mr O’Brien on 9 December 2005 about resourcing. This discussion is not referred 
to in Mr Biggin’s diary. Moreover, there is no evidence that this discussion involved 
anything to do with Ms Gobbo.

16 February 2006 - Meeting with AC Overland

42.22 On 16 February 2006 Mr Biggin met with then Assistant Commissioner Simon 
Overland. Mr Biggin’s diary record of the meeting states, A/C Overland re HS - to be 
protected- re Op Posse a priority- discuss possible tactics to manage:

^4)0
--------------------------

CA-osL

. Vosse— Qu n/iior-V-f - fAt<S<L-xZKk

_________

42.23 Counsel Assisting’s submissions make several assertions about this meeting that are 
not supported by the evidence.

42.24 First, Counsel Assisting’s submissions state that “Mr Biggin said in evidence that Mr 
Overland told him that Ms Gobbo was an incredibly significant source being used by 
Victoria Police in relation to Operation Posse and he understood Mr Overland wanted to 
maintain her anonymity”.1°’''  This overstates Mr Biggin’s evidence which was as 
follows: 1°’'®

*

MR WOODS: When the note records that Ms Gobbo was to be protected,
what are we to take that to mean? We understand from all 
the evidence we’ve heard that the protection of human 
sources and their identity is a very important thing. Why was

1009 T7502.10.
Exhibit RC0577C - Further Statement of Anthony Michaei Biggin at [17] (VPL.0014.0041.0008 at .0011).
Exhibit RC0577C - Further Statement of Anthony Michaei Biggin at [15] (VPL.0014.0041.0008 at .0010); T7475.33-40. 
Exhibit RC0577C - Further Statement of Anthony Michaei Biggin at [15] (VPL.0014.0041.0008 at .0010); T7476.19-31. 
Untendered Diary of Anthony Biggin, 16 February 2006 (VPL.0005.0155.0659 at .0716).

1°’“ Counsel Assisting Submissions at [1512], Vol 2.
1015 T7479.20-34.
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there a partieuiar focus on Ms Gobbo at this stage in 
Februaiy 2006?

MR BIGGIN: I’m not quite sure but my well-educated guess would be is 
that like all human sources, Mr Overland is telling me that 
the human source was to be looked after, or Ms Gobbo was 
to be looked after, to maintain her anonymity.

MR WOODS- Can 1 suggest one of the reasons was that she was an 
incredibility significant source in relation to Operation 
Posse?

MR BIGGIN: Correct.

42.25 Mr Biggin expressiy denied that AC Overland had told him that Ms Gobbo had to be 
protected because she was integral to Operation Posse.''®^®

42.26 Secondly, Counsel Assisting’s submissions assert that “Mr Overland directed Mr Biggin 
that Ms Gobbo was to be protected at all costs”There is simply no evidence to 
support this proposition. To the contrary, puttage to this effect was expressly denied by 
Mr Biggin,’’®''®

42.27 AC Overland has no diary notes of the 16 February 2006 conversation and could not 
recall it in ewdence.'®’'® He explained that the meeting would have been about 
“appropriate information handling, information recording'’, so as to ensure that 
information coming from Ms Gobbo as a source was kept confidential within the Purana 
TaslrtorGe.''°2° Counsel Assisting never asked Mr Overland whether he had directed Mr 
Biggin that Ms Gobbo was to be “protected at al! costs".

42.28 Nor is there any reference in any diary notes to the phrase “at all costs", as was 
acknowledged by Counsel Assisting during Mr Biggin’s cross examination.’’'’^'^ There is 
no evidence at alt that the phrase “at all costs” was used during this conversation. The 
only use of that phrase was in questions asked by Counsel Assisting during cross 
examination, and submissions now made.

42.29 Mr Biggin’s sworn evidence to the Royal Commission was that, white he does not 
specifically remember this meeting,he understood that AC Overland was telling him 
that Ms Gobbo had been registered as a human source; that she was going to be 
utilised in relation to Operation Posse which he understood to be about Mr Cooper; that 
her identity as a source was to be protected; and that Operation Posse was a priority in 
terms of resources.

42.30 As Mr Biggin explained, Operation Posse was a significarit investigation which utilised 
many Covert Support Division resources which meant they were not available for other 
Victoria Police investigations.’'”’"’ Given Mr Biggin’s rote involved responsibility for 
allocating or refusing to allocate covert resources across Victoria Police, this is the most 
likely explanation for AC Overland’s direction to Mr Biggin about Operation Posse being 
a priority.

T7505.2.
Counsel Assisting Submissions at [1800.3] and [1914.5], Vo! 2.
T7504.45-T7505,3.

■1019 y41472,15-16 (Overland}.
W23111472.26-27 (Overlandi.

T7508.42-44.
1022 77509.41.

T7503.45-T7604.3: T7479.26-30.
TO24 T747S.40-T7479.4.
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42.31 Mr Biggin agreed in evidence that it was “unusual” for an Assistant Commissioner to 
approach Mr Biggin, in his roie, and teii him that one particular source needed to be 
protected .'02S He agreed that the Assistant Commissioner did not tell Mr Biggin that 
other sources needed to be protected. However, Mr Biggin denied that it would be 
strange for an Assistant Commissioner to have had a conversation like this without 
telling Mr Biggin about the reasons for such a direction.’’'’^-® Mr Biggin’s evidence was 
AC Overland did not tell him why Ms Gobbo needed to be protected. He also explained, 
“You clearly haven’t spoken to Assistant Commissioner’s before, that’s exactly how they 
speak”,

Lack of knowledge about Operation Posse, the information Ms Gobbo was providing and 
that she was acting for Mr Cooper

42.32 Contrary to Counsel Assisting’s submissions there is no evidence that Mr Biggin knew 
Victoria Police were using Ms Gobbo specifically tor information concerning Operation 
Posse or, in early 2006, suspected that Ms Gobbo was providing information against 
Mr Cooper. ■'°"®

42.33 Nor is there any evidence that Mr Biggin knew, prior to Mr Cooper’s arrest, that Ms 
Gobbo was acting for Mr Cooper. Accordingly, therefore, there is no basis for Counsel 
Assisting’s assertions that:

(a) Mr Biggin knew that Ms Gobbo was informing on Mr Cooper while purporting to 
act for him;’®9 and

(b) Mr Biggin knew that Ms Gobbo had a conflict of interest between her role as an 
informer for Victoria Police and legal representative of Mr Cooper.’0®°

42.34 Mr Biggin's knowledge of Operation Posse was extremely limited and, in some 
respects, was incorrect, it is apparent that he had never been briefed in relation to the 
objectives of the Purana Taskforce or the broad range of targets and investigations that 
would come within the Operation Posse umbrella. His lack of knowledge about the 
Posse investigative strategy is consistent with his role as a service provider to the 
Purana Taskforce, rather than someone involved in the investigation itself.

42.35 Mr Biggin’s evidence was that he thought that Operation Posse was only about
Mr Cooper. He knew that Mr Cooper was a cook and had previously cooked for the
Mokbels but did not know whether he w'as currently cooking for the MokbeJs or for some 
other group, Mr Biggin believed the aim of Operation Posse was to first determine the 
extent of Mr Cooper’s criminality “then the second part was to identify the other players 
in the drug trafficking with him“.^°^^

42.36 Mr Biggin was not aware that Operation Posse was directed towards dismantling the 
Mokbei carter’®®® and did not know that Purana investigators planned to target Mr 
Cooper to encourage him to co-operate with police and implicate Tony Mokbei. ’®®^

42.37 Mr Biggin did not know that Ms Gobbo was providing information to assist Operation 
Posse, although he conceded that “it crossed my mind that she may have”. He was not

1025 77508.27-34,
T7508.34-T7509.3S.

WZ7 T7509.33-39.
■"’zs Counsel Assisting Submissions at [1914.6] & [1914.8], Vol 2.

Counsel Assisting Submissions at [1916,2] S [1917,2], Voi 2,
“J’ Counsel Assisting Submissions at [1916.3] & [1917.3], Vol 2. 

T7504.25-26; T7505,11.
1032 77504,34-36,
’«> T7479.12-14; 77504.45-77505,33.

T7504.11-13; T7505.24-33. 
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aware of the details.in partieuiar, he did not know that Ms Gobbo was providing 
information about Mr Cooper.

42.38 At its highest, the state of Mr Biggin’s knowledge that Ms Gobbo may have been 
providing information to police about Mr Cooper was that “in the back of my mind I had 
thought that perhaps that could be the case”}^'^'^

42.39 Griticaliy, Mr Biggin did not know prior to Mr Coopers arrest that Ms Gobbo was acting 
for Mr Cooper. '®^® He had no idea who she was representing.’®’® There is simpiy no 
evidence capable of demonstrating that Mr Biggin knew, or could have known, Ms 
Gobbo was acting for Mr Cooper.

42.40 in the months prior to Mr Cooper’s arrest, Ms Gobbo provided her handlers with 
extensive information regarding Mr Cooper,’®®® However, there is no evidence that any 
of this information was eorrsmunicated to Mr Biggin - nor would there be any need for 
him to know such information.

42.41 Further, there is no evidence that Mr Biggin had any involvement in or av/areness of the 
meetings between Ms Gobbo and her handlers, and between the handlers and 
investigators, in preparation for Mr Cooper’s arrest.’®®’

42.42 Accordingly, it would be unreasonable for the Commission to find that Mr Biggin knew 
that Ms Gobbo was informing on Mr Cooper whiie purporting to act for him. Nor can the 
Commission find that Mr Biggin appreciated that there was a conflict of interest between 
Ms Gobbo’s dual roles.

Mr Biggin did not know Ms Gobbo had provided information which ted to Mr Cooper's 
arrest

42.43 In particular, there is no evidentiary basis for Counsel Assisting’s assertion that Mr 
Biggin knew that it v/as Ms Gobbo’s informing on Mr Cooper that ted to Mr Cooper’s 
anest.'®®®2 Counsel Assisting’s submissions do not identify any evidence that could be 
relied upon to establish such knowledge.

42.44 Moreover, Counsel Assisting’s submissions completely ignore Mr Biggin’s unchallenged 
sworn evidence to the contrary.

42.45 In his statement Mr Biggin said;

At the time ef [Mr Cooper’s] arrest and while he remained In custody, I was net 
aware that Ms Gobbo had provided Victoria Police with any information about the 
crime in relation to which [h4r Cooper] was arrested,’®®®

42.46 tn cross examination by Counsel Assisting, Mr Biggin further explained as follows:

MR WOODS; But you were also aware that the information identifying the 
Strathmore lab had come from Ms Gobbo?

MR BIGGIN: Didn't knovi' that.

HI35 T7S03.31-3S.
T7508.5-9,

1037 T7508,is.
1033 T7508.17--I9.

77.522,22.
As describeci iii Counsei Assisting Submissions at t1764I-t1823], Vol 2.
As described in Counsel Assisting Submissions at il824i-[1826], Vol 2.

’«■« Courisel Assisting Submissions at [191S,4] & [1917.4]. Vol 2,
«« Exhibit RC8577C ” Further Statement of Anthony Michaei Biggin at [4g] fVPL.0014.0041.GGOg at ,0016),
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MR WOODS: So what were you told about how it came to pass that the 
Strathmore tab was identified?

MR BIGGIN: Certainly 1 was told that Dale Flynn had been given a rough 
location, 1 don’t know where he got that from, and he drove 
round [redacted] one evening and found the tab site or what 
he suspected to be the lab site on a specific evening 
[redacted].

MR WOODS: Yes

MR BIGGIN: And that was my understanding until just recently.

MR WOODS: So the first you were aware of Ms Gobbo’s involvement In 
identifying the site was recently, is that right?

MR BIGGIN: Yes, it was confirmed with me recently. It was put to me by 
IBAC. 1 didn’t really understand what they were saying to me 
at the time. It was only just recently that it was confirmed to 
me that Ms Gobbo had actually given the information that 
led to Flynn finding the lab site.

MR WOODS: All right,

42.47 Despite this unchallenged evidenee - which is not referred to in Counsei Assisting’s 
submissions - Counsel Assisting urge the Commissioner to find that “Mr Biggin knew 
that it was Ms Gobbo’s informing on Mr Cooper that led to the obtaining of inGriminating 
evidence against Mr Cooper and led to his arrest on 22 April 2006”.This submission 
must be rejected.

43 Mr Cooper’s arrest and the events that followed
43.1 The events of 22 April 2006 and the days the followed confirm Mr Biggin’s lack of 

knowledge about the rote Ms Gobbo played with respect to Mr Cooper, and the 
peripheral part that Mr Biggin played in Mr Cooper’s arrest and subsequent events 
which culminated in Mr Cooper assisting police. The evidence as to Mr Biggin’s limited 
role in these events is consistent with his responsibilities as a Superintendent 
overseeing a division that provided covert seiviees to the Purana investigation, rather 
than someone who was directly involved in the investigation.

22 April 2006

43.2 On 22 April 2006 Mr Biggin attended the St Kilda Road police station for reasons 
unrelated to Ms Gobbo. While he was there, no-one informed him of their concerns 
regarding the conflict of interest that had crystallised when Ms Gobbo attended and 
advised Mr Cooper.

43.3 During the arrest of Mr Cooper, Mr Biggin was present at the Purana operations room to 
monitor the involvement of covert units that reported to him during the arrest process.
Mr Biggin subsequently attended the laboratory to view the set-up of the site, due to its 
sophistication and for his own interest.'"^®

43.4 At 5.30 pm, he returned to the Purana Taskforce offices at the St Kilda Road police 
station. Mr Biggin’s evidence was that he attended the Purana offices because he

T7507.2-24.
Counsel Assisting Submissions at [1918.4] & (1917.4], Vol 2.
Exhibit RC0577C - Further Statement of Anthony Michaei Biggin at [44]-[4S] (VPL.OO14.O04t.O0OS at .0016;; T7511.35- 

T7512.9.
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believed there would be further covert services to be deployed in the next phases of the 
operation and he “was there to actually get a feel for what the next steps were to be 
from a service provision point of v/ew’’.''°‘*̂  Any deployment of 
also had to be approved by him before it could commence.

43.5 Mr Biggin’s diary records that whilst he was at St Kilda Road, he met Senior Sergeant 
O’Connor (of the State Surveillance Unit) and was briefed by Inspector Gavan Ryan 
and then Detective Acting Inspector Jim O’Brien. He remained at the offices on 
“standby” until 11.10 pm.''°^®

43.6 There is no evidence as to what Messrs Ryan and O’Brien briefed Mr Biggin about, but 
it is likely to have been about future covert service requirements. This is apparent from 
Mr O’Connor’s evidence, where he recalls,

we were discussing how [Mr Cooper] might gather evidence against others and 
what surveillance resources would be needed for that. I recall understanding by 
this time that [Mr Cooper] was cooperating and that I needed to make a lot of 
arrangements to pull together surveillance resources for that.

43.7 Counsel Assisting’s submissions assert that “as Mr Biggin was the most senior officer of 
Victoria Police available for Mr Flynn to speak to that evening, Mr Flynn briefed him as 
to the progress of events"This assertion cannot be accepted for two reasons.

43.8 First, Mr Flynn’s evidence was that he briefed Mr Biggin as to the “progress of the 
investigation”There is no evidence that he briefed Mr Biggin about the conflict of 
interest associated with Ms Gobbo’s attendance to advise Mr Cooper. To the contrary, 
Mr Flynn’s evidence to the Commission was that he believed his update to Mr Biggin 
was no more than, ‘Yes, we’ve located the lab, we’ve found this, we’ve arrested him 
and brought him back here and then spoken to them".’'°^^ When asked by Counsel 
Assisting whether he had discussed with Mr Biggin the complexities involved in Ms 
Gobbo’s attendance, Mr Flynn’s evidence was, “I don’t know if I discussed the 
complexities with him. I think it was just a short update in relation to what had 
occurred”

43.9 Secondly, the suggestion that Mr Biggin was the most senior officer of Victoria Police 
available for Mr Flynn to speak to is not consistent with the evidence before the 
Commission and ignores the command structure in existence at Victoria Police.
Mr Flynn’s evidence was that if he had any concerns about the complicated situation 
which had arisen, he would brief his direct report, which was Mr O’Brien.'"’®'*  It would 
then be for Mr O’Brien to brief his direct report, which was Superintendent Richard 
Grant. Supt Grant’s statement to the Commission confirms that he was kept updated by 
DAI O’Brien with regards to Mr Cooper’s arrest, and that he, in turn, kept AC Overland 
updated over the course of the weekend.* ”®® As Mr Biggin put it,

I go back to the point I make, is that my role there that night was as a service 
provider. Crime Command have their own line of management. If they have

1«’T7517.27-38.
Exhibit RC0578 - Diary of Anthony Biggin (VPL.0005.0155.0005 at .0016).
Exhibit RC1243b - Statement of Michael O’Connor at [23] (VPL.0014.0099.0001 at .0004).
Counsel Assisting Submissions at [1914.9], Vol 2.
T6814.37-44 (Flynn).

’““76808.13-17 (Flynn).
76808.22-26 (Flynn).
76815.45 (Flynn); 76896.47-76897.3 (Flynn).
Exhibit RC1256 - Statement of Richard Grant at [58]-[68] (VPL.0014.0103.0001 at .0009-.0010). 
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concerns about it, this is a roie for investigators, not for service providers, to 
resolve.''°^

43.10 It would be highly unusual for an investigator in Mr Flynn’s position to bypass his own 
direct report and brief a Superintendent who was not across the investigation and sat 
wholly outside of his chain of command. There is no evidence upon which the 
Commission could find that that Mr Flynn did so on 22 April 2006.

43.11 While he was at the Purana offices, Mr Biggin observed Ms Gobbo assisting Mr Cooper 
and understood she was there in her capacity as a barrister. He thought it was a 
“normal lawyer/client relationship"Mr Biggin was not shocked or concerned to see 
Ms Gobbo. This is entirely explicable given Mr Biggin’s lack of knowledge of the 
information that Ms Gobbo had been providing to her handlers about Mr Cooper and his 
unawareness of her conflict of interest. While Mr Biggin acknowledged, with the benefit 
of hindsight, that his view as to it being a normal relationship was naive, his mindset at 
the time of these events was that nothing untoward was occurring. 1°®®

43.12 Mr Biggin also observed from a distance Ms Gobbo interacting with two SDU handlers, 
which he also thought was “quite normaf'. He did not hear what they said. Mr Biggin 
assumed the handlers were there to support the investigators in dealing with
Mr Cooper,’®®® given their expertise in persuading people to co-operate. His evidence 
was that “it wasn’t uncommon for the source handlers to be present during major

It was a common practice. 
Again, this is entirely explicable given Mr Biggin’s lack of knowledge of Ms Gobbo’s 
conflict of interest.

43.13 With the benefit of hindsight and knowing what he now knows, Mr Biggin accepts that 
there was a potential for conflict associated with the use as a human source of a 
practicing barrister with the clients and personal contacts that Ms Gobbo had.’®®’ 
However, there is no evidence that Mr Biggin appreciated the potential for conflict at the 
time of Mr Cooper’s arrest.

43.14 In part, Mr Biggin’s lack of appreciation of the potential for conflict arises due to 
structural deficiencies within Victoria Police, which were outside of Mr Biggin’s control. 
In particular, as explained in Victoria Police’s submissions and the evidence of Assistant 
Commissioner Kevin Casey,’®®^ there was an absence of training provided to Victoria 
Police members in relation to conflicts of interests and legal practitioners’ ethical 
obligations. In addition, there had not been legal advice obtained in relation to these 
complex issues upon Ms Gobbo’s initial registration, which would have assisted the 
SDU and investigators to understand and manage the risks associated with the use of a 
practicing barrister as a human source.

43.15 The Commission cannot use Mr Biggin’s concessions, made with the benefit of 
hindsight, as a basis for establishing Mr Biggin’s knowledge and assessing his conduct 
at the time these events occurred.’®®®

T7520.6-10.
’05’77516.10-11 (Biggin).
’05® T7516.22-40.
’050 Exhibit RC0577C - Further Statement of Anthony Michaei Biggin at [47] (VPL.0014.0041.0008 at .0016); T7512.15.
’050 T7537.1-24.
’05’ T7501.46-T7502.4.
’052 Untendered, Statement of Assistant Commissioner Kevin Casey dated 15 August 2020.
’063 Counsei Assisting appear to invite the Commission to do so at [1914.9]-[1914.10], Vol 2.
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Mr Biggin remained ignorant as to Ms Gobbo’s conflict of interest in the days following 
Mr Cooper’s arrest

43.16 In the days following Mr Cooper’s arrest, Mr Biggin remained ignorant as to Ms Gobbo’s 
role in providing information that led to Mr Cooper's arrest and the conflict of interest 
that therefore crystallised when she attended to advise Mr Cooper. Despite his 
involvement in several briefings during this period, he was not advised of this conflict.

43.17 On 23 April 2006, Mr Biggin’s diary records that he attended a meeting with DAI 
O’Brien, DASS Flynn and Officer White. Officer White’s diary shows that the meeting 
concerned future plans regarding Mr Cooper’s cooperation with investigators.'"’®"' There 
is no evidence that anyone raised in Mr Biggin’s presence any concerns regarding Ms 
Gobbo’s attendance to advise Mr Cooper.

43.18 On 24 April 2006, Mr Biggin’s diary records he attended a briefing in relation to 
Operation Posse Phases 4 and 5 at 6.50 pm. Counsel Assisting’s submissions at [1520] 
detail a number of matters which are said to have been included in the Operation Order 
for Phase 5, including background information concerning the information provided by 
Ms Gobbo in the lead up to Mr Cooper’s arrest. The inference that Counsel Assisting 
appear to be inviting is that Mr Biggin must therefore have been aware of these matters. 
However, there is no evidence that Mr Biggin ever saw the Operation Order or was 
briefed as to the background information it contained. Mr Biggin was not examined 
about this meeting and did not discuss it in his statements. However, it is apparent from 
Mr Biggin’s diary that the briefing was about planning the covert resource requirements 
for the next phase of the operation, which was to involve the State Surveillance Unit, 
Technical Surveillance Unit (units which reported to Mr Biggin) and the Special 
Operations Group'"’®®;

"IT

tts To LTp’, Oz'c-4’-<
II

4c’r4-ic3 9 O

43.19 Also, the fact that Mr Biggin is not listed on the distribution list for Operation Order 
Phase 5 makes it unlikely that he ever received a copy of the Order.

43.20 A further briefing occurred at approximately 9.15 pm on 24 April 2006 at which 
Superintendents Grant and Steendam were present. Mr Biggin does not have a diary 
record of this meeting and was not examined about it. However, the evidence of Mr 
Grant and DC Steendam is that the meeting involved discussions about whether to 
conclude the operation that night by arresting Milad Mokbei or to wait until the following 
day.■"’66 Counsel Assisting’s submissions refer to Mr Flynn’s evidence that it was 
possible but unlikely that Ms Gobbo’s role was discussed at this meeting.’“67 Given Mr 
Grant and DC Steendam’s unchallenged evidence that they did not know Ms Gobbo

Untendered Diary of Sandy White, 23 Aprii 2006 (VPL.2000.0001.0677 at .0728).
Exhibit RC0578 - Diary of Anthony Biggin (VPL.0005.0155.0005 at .0021).

1066 Exhibit RC1256 - Statement of Richard Grant at [73] (VPL.0014.0103.0001 at .0010); Exhibit RC1244 - First statement of 
DC Wendy Steendam at [23]-[24] (VPL.0014.0113.0001 at .0004).

Counsel Assisting Submissions at [1840], Vol 2.
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was a human source,jyjs Gobbo’s role in relation to Mr Cooper must not have been 
discussed at this meeting.

43.21 Accordingly, Mr Biggin remained of the belief that Ms Gobbo’s role on the night of 
Mr Cooper’s arrest was confined to acting as his barrister,1°®® He therefore remained 
ignorant of the conflict of interest between her dual roles in relation to Mr Cooper.

Post April 2006

43.22 There is no evidence that Mr Biggin played any role in anything to do with Mr Cooper 
after late April 2006. There was no operational need for him to do so as the Covert 
Support Division played no role in the taking of statements, preparation of briefs of 
evidence or court proceedings.

43.23 Mr Biggin had his own work to undertake overseeing the units that reported to him, as 
welt as other duties that were entrusted to him at this time. From 4 May 2006, Mr Biggin 
together with Superintendent Tim Cartwright, were appointed to the ESD investigation 
into the Police Association bullying allegations relating to Paul Mullet. This investigation 
took 12 months and was undertaken over and above Mr Biggin’s usual duties.™™ In 
addition, on 2 June 2006, Mr Biggin was notified of a possible corruption issue within 
the State Surveiilance Unit, being one of the units that reported to him. The matter was 
investigated by Victoria Police and the Office of Police Integrity and Mr Biggin devoted a 
lot of his time to providing the OPi with the information they required to properly 
investigate this matter.

44 Mr Biggin’s Audit
44.1 On 27 April 2006, Mr Biggin attended the SDU premises and conducted an audit of 

Ms Gobbo’s human source file. He prepared an Issue Cover Sheet, dated 28 April 
2006, recording the findings of his audit.™™ Counsel Assisting's submissions make four 
allegations in relation to Mr Biggin’s audit.

44.2 First, Counsel Assisting submit at paragraph [1546] that it is open to the Commission to 
find that, “despite his evidence to the contrary, when conducting his audit, Mr Biggin did 
turn his mind to the risk of impropriety in the use of Ms Gobbo as a human source". 
Secondly, in the alternative. Counsel Assisting submit at paragraph [1547] that Mr 
Biggin “should have turned his mind to the risk of such impropriety". Neither of these 
findings are open to the Commission on the evidence for the reasons that follow, as 
summarised at 44.28 to 44.34 below. Alternative findings to those made by Counsel 
Assisting at [1546] and [1547] are set out at 44.35 to 44,37 below,

44.3 In particular, there is no evidence that, at the time of conducting his audit, Mr Biggin:

(a) w'as “alive to’’ issues associated w'ith the use of a defence barrister as a human 
source; ^0'^®

(b) knew Ms Gobbo was providing information that was being used by Operation 
Posse;™^'*

Exhibit RC1256 - Statement of Riehard Grant at (94) (VPL.0014.010.3.0001 at .0013): Exhibit RC1244 - Firet statement of 
DC Wendy Steendam at [132] (VPL.0014.0113.0001 at .0016).

1069 'f7594.33~3!g.
1S7!) T78-!8:34-37; Untendered Diary of Anthony Biggin, 4 May 2006 (VPL.OQOS.0155.0005 at .0029-30).

’ T7319.30-36; Untehdered Diary of Anthony Biggin, 2 June 2006 (VPL,0OQ5.G1S5.0005 at .0041 & .0044).
Exhibit RC0277 - issue Cover Sheet re DSU - audit (VPL.2000.0002.0017).

»■':> Counsel Assisting Subraissions at [1546,2], Vol 2.
Counsel Assisting Submissions at [1546.3], Vol 2.
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(c) knew that Ms Gobbo had provided the information which led to Mr Cooper’s 
arrest/

44.4 Further, Mr Biggin’s acceptance, with the benefit of hindsight, that he should have 
recommended that legal advice be sought does not provide any evidentiary basis for an 
assumption that he considered this at the time of conducting his audit and it ignores 
Mr Biggin’s direct evidence on this topic.

44.5 Thirdly, Counsel Assisting rely on Mr Biggin’s audit in support of the submission that it 
is open to the Commission to find that between May 2006 and February 2007 Mr Biggin 
was aware of the continued use of Ms Gobbo as a human source against Mr Cooper “in 
order to ensure that Mr Cooper would implicate his criminal associates”However, 
there is no evidence that Mr Biggin knew at any time, including when conducting his 
audit, that Ms Gobbo was being used to ensure that Mr Cooper would implicate his 
criminal associates. Counsel Assisting assert at [1917.5] that Mr Biggin was aware of 
this without referring to any evidence in support of this assertion. No such evidence 
exists and this assertion must be rejected.

44.6 Fourthly, Counsel Assisting assert at [1914.11] that Mr Biggin’s audit “provided him
with significant details as to Ms Gobbo’s informing on Mr Cooper” and refer to his 
concession, made with the benefit of hindsight, that legal advice should have been
obtained. These assertions, which underlie Counsel Assisting’s submissions that Mr
Biggin’s conduct might have constituted misconduct Relevance are not
supported by the evidence.

Mr Biggin did not turn his mind to the risk of impropriety in the use of Ms Gobbo as a 
human source when conducting his audit and should not be criticised for failing to do so

44.7 With the benefit of hindsight and knowing what he now knows about Ms Gobbo’s use as 
a human source, Mr Biggin accepts that his audit was inadequate in that it failed to 
identify the risks associated with Ms Gobbo’s role as a practicing barrister. As Mr Biggin 
frankly conceded before the Royal Commission, “This was clearly an opportunity to 
identify that there’s a big flashing red light here and I’ve missed

44.8 Mr Biggin’s concessions as to his failings when undertaking the audit are to his credit. 
They are consistent with the honesty and candour with which Mr Biggin gave evidence 
before the Commission and his demonstrated willingness to accept responsibility for his 
mistakes. As Counsel Assisting acknowledge elsewhere in their submissions, while 
many police officers were reluctant to concede responsibility for their role in the events 
the subject of this Royal Commission, “Mr Biggin candidly accepted some responsibility 
for his role in Victoria Police’s use of Ms Gobbo as a human source”. Counsel 
Assisting have offered no reason why his evidence regarding the audit should be 
rejected, despite otherwise acknowledging the candour of his evidence.

44.9 The Commissioner should accept Mr Biggin’s evidence as to his state of mind when 
undertaking the audit. Mr Biggin strongly rejected the suggestion by Counsel Assisting 
that he knew by the time he conducted his audit that the situation was ethically 
repugnant.''°^® He equally rejected the suggestion that he knew that the SDU was doing 
the wrong thing and he did simply nothing about it.''°®° Mr Biggin also rejected any

1075 Counsel Assisting Submissions at [1546.6], Vol 2.
1076 Counsel Assisting Submissions at [1917], Vol 2.
1077 T7540.3-4.
1078 Counsel Assisting Submissions at [4779.4], Vol 2.
1079 T7817.38-43.
1080 T7817.45-47. 
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imputation that he was a “pafsy” doing his audit'’°®' Further, Mr Biggin gave 
unchallenged evidence to the Commission that, had he known about the issues that 
had arisen in relation to Mr Cooper, he would have ensured that they were reported as 
part of his audit.Biggin’s evidence should be accepted.

44.10 Mr Biggin should not be criticised for failing to miss what he now appreciates was a “big 
flashing red tighf. Mr Biggin undertook the audit diligently and made an honest mistake.

44.11 His failure to turn his mind to the risk of impropriety in the use of Ms Gobbo as a human 
source is explicable for the following reasons:

(a) First, he was asked to conduct a high level, overview audit, rather than a more 
extensive analysis of the fiie. He therefore read only 5-10% of the documents 
available to him and did not review any documents held by the Informer 
Management Unit,

(b) Secondly, Mr Biggin’s knowledge of Ms Gobbo’s informing and of Operation 
Posse was limited.

(c) Thirdly, he did not know that Ms Gobbo had provided the information which led to 
Mr Cooper’s arrest and therefore he did not appreciate Ms Gobbo’s conflict of 
interest in providing legal advice to Mr Cooper after his arrest.

(d) Fourthly, in conducting his audit, Mr Biggin relied upon the records and 
information that were made available to him, including what he was told by the 
controller and handlers during their discussions on 27 April 2006.

(e) Fourthly, Mr Biggin’s understanding of Ms Gobbo’s practice and the information 
she could provide gave him no reason to expect she would have been providing 
information that may have been privileged, confidential and/or came from her 
clients.

(f) Fifthly, although Mr Biggin conceded with the benefit of hindsight that legal advice 
should have been obtained, his unchallenged evidence was that this did not occur 
to him at the time of undertaking his audit.

(g) Sixthly, as explained in Victoria Police’s submissions and the evidence of 
Assistant Commissioner Kevin Casey.'’°s3 there was an absence of training 
provided to Victoria Police members in relation to conflicts of interests and legal 
practitioners’ ethical obligations. Mr Biggin could therefore not be expected to 
have had a sufficient understanding of these issues to enable him to identify, let 
alone respond to, the issues that arose in relation to the use of Ms Gobbo as a 
human source, particularly in light of the limited information he was privy to about 
her use.

An overview audit

44.12 Commander Moloney directed Mr Biggin to conduct a high level overview or oversight 
audit of Ms Gobbo’s human source fiie. It was intended to be a “broad overviewing 
audit, not an in-depth line-to-line place-to-place audit.Counsel Assisting refer to 
Officer White’s evidence as to the purpose of the audit,however, there is no

T753S,8-11.
TTeZO.SS-TTSZI .40.

10S3 Untendered, Statement of Assistant Commissioner Kevin Casey dated 15 August 2020 
't«T7523.10-40.

Counsel Assisting Submissions at [1534], Vol 2, 
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evidence that this was consistent with Mr Biggin’s understanding of the purpose of the 
audit.

44.13 Mr Biggin conducted the audit by attending the SDU premises on 27 April 2006, where 
he spoke to Officers Sandy White, Peter Smith, Green and B!ack''°®® and inspected a 
very small sample of the available records. Mr Biggin explained:

The process of any audit at Victoria Police at that pariicular time was to look at 
between 5 and 10 percent of al! of the documents, not to read every document, 
not to read from front io back. As ! explained to you earlier, this wasn’t a start at 
the start, finish at the finish, read every document in between audit. ’‘‘^^-’'^

44.14 Had he been asked to conduct a full audit Mr Biggin explained that he would have 
started at the informer Management Unit and inspected the files there before attending 
the SDU, By only going to the SDU he had “specifically only done half the

Mr Biggin’s knowledge of Ms Gobbo’s informing and of Operation Posse was limited

44.15 As detailed in Part 42 above, Mr Biggin knew very little about Ms Gobbo’s informing and 
about Operation Posse. His state of knowledge had not significantly improved between 
the time of Mr Cooper’s arrest and the conduct of the audit.

44.16 Counsel Assisting’s submissions assert at [1543] and (1914,11] that Mr Biggin became 
aware that Ms Gobbo was providing information about Mr Cooper when conducting his 
audit. That assertion is not supported by the evidenGe, and certainly not by the 
transcript reference that is cited by Counsel Assisting in the relevant footnotes. Mr 
Biggin’s evidence was that he was not awam until his audit that there had been 147 
contacts between the SDU and Ms Gobbo, and that their interactions were therefore 
broader than he had assumed.''^®®

44.17 Counsel Assisting’s assertion at [1546.2] that Mr Biggin “had earlier given evidence that 
he had been alive to associated issued’ is also incorrect, for the reasons explained in 
paragraphs 42.17 to 42.20 above.

He did not know that Ms Gobbo had provided the information which led to Mr Cooper’s 
arrest

44.18 Counsel Assisting wrongly assert at [1546.6] that at least by the time of his audit, if not 
well before, Mr Biggin knew that Ms Gobbo had provided the information which led to 
Mr Cooper’s arrest. There is no evidentiasy basis for this submission. The evidence 
cited in footnote 1929 does not support the facts asserted In Counsel Assisting’s 
submissions.

44.19 Moreover, Counsel Assisting’s submissions ignore Mr Biggin’s direet and unchallenged 
evidence to the contrary. As set out in 42,43 to 42.47 above, Mr Biggin’s evidence was 
that he did not know until recently that Ms Gobbo had provided the information which 
led to Mr Cooper’s arrest.

Mr Biggin relied on the information and records available to him

44.20 In conducting his audit, Mr Biggin discussed the handling of Ms Gobbo with Officers 
White, Peter Smith, Green and Black in their respective roles of controller and

Exhibit RC0277 - issue Cover Sheet re DSU - audit (VPL.2000.0002.0017 at .0017).
1037 T7548.2S-3S.
’WBT7524.8-13.
1339 77525.13-18.
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handlers J®° Mr Biggin expected Officer Sandy White to be frank with him about any 
significant issues that he perceived in relation to the use of Ms GobboJ®'*

44.21 However, despite the arrest of Mr Cooper having already occurred, Mr Biggin was not 
informed of any concerns around Ms Gobbo’s attendance that evening. Nor was he 
advised of the recent conversations between Ms Gobbo and her handlers in which 
Ms Gobbo had described the general ethics of the whole situation as “focAed”.'’®^

44.22 As for the records available to Mr Biggin, his issue cover sheet indicates that the last 
informer contact report he perused was ICR 021 which was dated from 3 to 9 March 
2006.Although that document mentioned Mr Cooper, it did not reveal the most 
significant information that Ms Gobbo had provided about Mr Cooper, including 
information as to the location of the laboratory. Mr Biggin did not have available to him 
the subsequent informer contact reports which included this information.

44.23 As part of his audit, Mr Biggin scanned the two risk assessments that had been 
prepared.These were deficient in that they did not identify any risks arising from 
Ms Gobbo’s profession, and would therefore have not been of assistance to Mr Biggin 
in assessing whether the risks arising from Ms Gobbo’s use as a human source were 
being appropriately managed. Similarly, the lack of a written Acknowledgment of 
Responsibility deprived Mr Biggin of the ability to assess the SDU’s handling of Ms 
Gobbo against a set of pre-determined boundaries,^®’ despite Mr Biggin being advised 
that a verbal Acknowledgement of Responsibility had been done.

Mr Biggin’s understanding of Ms Gobbo’s practice and the information she couid provide

44.24 With the benefit of hindsight, Mr Biggin offered the following further explanations to the 
Commission for his failure to appreciate the risks associated with Ms Gobbo’s 
profession as a barrister when undertaking his audit in April 2006:

(a) First, at the time of undertaking the audit, Mr Biggin did not recall thinking that any 
of the information being provided by Ms Gobbo was information which was, or 
was likely to be, subject to legal professional privilege or otherwise confidential.

(b) Seeondly, Mr Biggin’s understanding at the time of conducting the audit was that, 
as a barrister, Ms Gobbo should not be providing any information to Victoria 
Police in relation to any person who she was actively representing. While he did 
not know who her clients 'were, Mr Biggin understood that she socialised 
extensively with criminals.

(c) Thirdly, Mr Biggin believed that Ms Gobbo’s practice entirely or almost entirely 
involved appearing for clients in bail applications and that she did not act for 
clients beyond that point. In his mind, this was significant because bail 
applications generally occurred at a very early stage of criminal proceedings 
when briefs of evidence had not yet been served. Also, Mr Biggin understood that 
limited instructions would be provided to Ms Gobbo by her clients for the 
purposes of their bail applications because, in his experience, bail applications 
focused on the strength of the prosecution case rather than the defence case.'’®^

Exhibit RC0277 - issue Cover Sheet re DSU - audit (VPL.2000.B002.QQ17 at .0017).
1051 T7670.29-31.

Exhibit RC0486 - Transcript of discussion between Peter Smith, Sandy White, Officer Green, an unknown male and Ms 
Gobbo, 20 April 2006 at p 273 (VPL.0005.0087.0011 at .0283).

Exhibit RC0277 - Issue Cover Sheet re DSU - audit (VPL.2000.0002,0017 at .0017).
W-‘'T7551.37-39.
“S5T779S.13-T7796.19.
’»T7542.14-17.

Exhibit RC0577C - Further Statement of Anthony Michael Biggin at [S2] (VPL.0014,0041.0008 at .0Q19-.OQ2O).
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Hindsight concessions regarding legal advice

44.25 Mr Biggin conceded, with the benefit of hindsight and ail that he now knows, that legal 
advice should have been obtained in relation to the use of Ms Gobbo as a source,'^  
However, his acceptance, in hindsight, that this should have occurred does not provide 
an evidentiary basis for an assumption that he considered this at the time of conducting 
his audit,

*

44.26 Moreover, Mr Biggin’s direct and unchaiienged evidence was that the obtaining of legal 
advice did not occur to him at the time of conducting his audit?®®*

44.27 Although Mr Biggin now accepts responsibility for the fact that the audit missed the 
issue that now concerns this Royal Commission, he undertook the task ditigentiy and 
did not deiiberateiy close his mind to the risks of impropriety in the use of Ms Gobbo as 
a human source. His failure to appreciate the risks associated with Ms Gobbo’s 
profession as a practicing barrister are explicable in the circumstances and he should 
not be criticised for missing what he now appreciates was a “big flashing red fighf.

Proposed adverse findings at [1546] and [1547]

44.28 Mr Biggin submits that the proposed adverse findings at [1546] and [1547} of Counsel 
Assisting’s submissions are not open to the Coramisston on the evidence for the 
reasons advanced in these submissions and particularly in this Part (Pah 6).

44.29 The Commission should accept Mr Biggin’s evidence as to his state of mind when 
conducting the audit for the reasons explained in this Part (Part 6).

44.30 in relation to the reasons advanced by Counsel Assisting at [1546], Mr Biggin accepts 
that ths proposed findings at paragraphs [1548.1], [1546,4] and [1546.5] are open on 
the evidence. In relation to paragraph [1 S46.5J, Mr Biggin notes that be did not know 
that Ms Gobbo had a conflict of interest in attending to provide legal representation to 
Mr Cooper, for the reasons explained in Part 42.

44.31 In relation to paragraph (1546,2], Mr Biggin accepts that his initial reaction upon 
learning that Ms Gobbo had been registered was that he thought it was “unusual” given 
she was a practicing barrister. However, he did not consider her registration to be 
problematic or raise any legal issues as explained in paragraphs 42.16 to 42.20 above. 
It is not correct to state that Mr Biggin “had earlier given evidence that he had been 
alive to asseciated issues”. Mr Biggin’s evidence in this regard is accurately set out at 
42.17.

44.32 In relation to paragraph [1546.3], Mr Biggin knew Ms Gobbo to be a human source. As 
explained in Part 42 above, he did not know she was providing information being used 
by Operation Posse although it crossed his mind that she may have been. He v/as not 
aware of the details of any such Infomiation. Nor did he have a detaiied knowledge of 
Operation Posse.

44.33 The proposed finding at [1546.6] is not open on the evidence and Is contrary to Mr 
Biggin’s sworn evidence which has been overlooked in Counsel A.ssi,sting's 
submissions. As explained in paragraphs 44.18 to 44.19 and 42.43 to 42.47. Mr 
Biggin’s unchallenged evidence was that he did not know until recently that Ms Gobbo 
had provided the information which led to Mr Cooper’s arrest. The Commission should 
accept Mr Biggin’s evidence.

T7560.39-T7561.7, 
»®ST7561,4-5.
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44.34 In relation to the second sentence in paragraph [1547], Mr Biggin accepts with the 
benefit of hindsight and knowing what he now knows about Ms Gobbo’s use as a 
human source that legal advice should have been obtained. However, his hindsight 
concession does not provide an evidentiary basis for an assumption that he should 
have considered this at the time. Moreover, Mr Biggin’s unchallenged sworn evidence 
was that the obtaining of legal advice did not occur to him at ths time of conducting his 
audit. Mr Biggin refers to paragraphs 44.24 to 44.27.

44.35 On the basis that Gounsel Assisting’s proposed findings at paragraphs [1546] and 
[1547] are not open on the evidence, Mr Biggin submits that the following findings ought 
to be made in their place.

44.36 When conducting his audit Mr Biggin did not turn his mind to the risk of impropriety. 
That is so because:

(a) He was an extremely experienced detective including in relation to human source 
management who conducted his audit diligently. However, he had only been 
asked to conduct a high-level, overview audit, and therefore only reviewed five to 
ten per cent of the documents available to him at the SDU and did not review any 
documents held by the Informer Management Unit. His knowledge of Ms Gobbo’s 
use as a source, and undertaking of the difficulties this posed, was therefore 
limited.

(b) Mr Biggin thought the use of a defence barrister as a human source was 
'‘unusuar but did not consider it to be “problematic’’ or raise any legal issues. He 
trusted that any issues associated with Ms Gobbo’s use as a human source had 
been con.s!dered by those involved in approving her registration and those who 
were managing her use as a source.

(c) He did not know Ms Gobbo was providing information being used by Operation 
Posse although it crossed his mind that she may have been. He was not aware of 
the details of any such information. His knowledge of Operation Posse was also 
iimited.

(d) He knew Mr Cooper was a target of and arrested as part of Operation Posse. 
Mr Biggin wrongly thought that Operation Posse was only about Mr Cooper.

(e) He knew Ms Gobbo attended to provide legal representation to Mr Cooper when 
he was arrested. He did not know that Ms Gobbo had a conflict of interest in 
doing so. Nor was he aware that Ms Gobbo had acted as Mr Cooper's legal 
representative prior to her attending when he was arrested.

(f) He did not know at the time of conducting his audit that Ms Gobbo had provided 
the information which led to Mr Cooper's arrest.

(g) Had he known about the issues that had arisen in relation to Mr Cooper, Mr 
Biggin’s unchallenged evidence was that he would have ensured that they were 
reported as part of his audit,i^°°

44.37 It is regrettable that Mr Biggin did not turn his mind to the risk of such impropriety, 
however, his failure to so is understandable for the reasons set out in paragraphs (a) to 
(g) above. Further, although Mr Biggin recognised with the benefit of hindsight that legal 
advice should have been obtained, this did not occur to him vvhen undertaking his audit.

’«=>T7670.33-T767i.40,
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With the benefit of hindsight Mr Biggin aiso recognised that his audit provided an 
opportunity to identify a “big flashing red light’ which he missed.

45 Counsel Assisting’s proposed findings in relation to 
Mr Cooper

45.1 For the reasons advanced in these submissions the Commission cannot find that
Mr Biggin acted improperly Relevance in relation to the use, management and
disclosure of Ms Gobbo’s role as a human source concerning Mr Cooper.

45.2 At paragraph [1914], Counsel Assisting set out a summary of the evidence about Mr 
Biggin’s knowledge and conduct in relation to Ms Gobbo which is relied upon in order to 
substantiate their proposed adverse findings at paragraphs [1915], [1916] and [1917], 
and their ultimate submissions at paragraphs [1935]

45.3 As pointed out below, not all of the evidence listed in paragraph [1914] is correct. At 
times, the evidence relied on is misstated, exaggerated, or simply wrong. Critical 
evidence has not been addressed. In some cases, assumptions have been made and 
inferences drawn by Counsel Assisting without a proper basis. The Commissioner 
would fall into error if that summary of the evidence or the proposed findings that follow 
were accepted.

45.4 Given the seriousness of the allegations made in Counsel Assisting’s submissions, it is 
necessary and appropriate for the Commissioner to set out an accurate summary of the 
evidence and make findings of fact that reflect that summary. That summary is set out 
at 45.15 below. Submissions in response to paragraphs [1915] to [1917] and [1935](

are set out below.

Relevance

Relevance

Counsel Assisting’s summary of the evidence at paragraph [1914]

45.5 In relation to the summary of the evidence at paragraphs [1914], Mr Biggin accepts that 
the proposed findings at [1914.1], [1914.2] and [1914.3] are open on the evidence.

45.6 In relation to paragraph [1914.3], Mr Biggin refers to the submissions made at 
paragraphs 42.13 to 42.20 in relation to the circumstances in which he was informed of 
Ms Gobbo’s use as a human source, and his thoughts about this.

45.7 The proposed evidentiary finding at paragraph [1914.4] is not open. Mr Biggin’s diary 
shows that he attended the meeting on 5 October 2005 for 15 minutes. There is no 
evidence that Ms Gobbo’s value as a human source was discussed in his presence, as 
explained in paragraphs 42.4 to 42.12 above. In response to paragraph [1914.5], Mr 
Biggin accepts that on 16 February 2006 Mr Overland told him that Ms Gobbo was to 
be protected. There is no evidence that Mr Overland used the phrase “at all costs”. Mr 
Biggin refers to the submissions at paragraphs 42.22 to 42.31 in relation to this 
conversation.

45.8 The proposed evidentiary finding at paragraph [1914.6] is not open. The evidence does 
not establish that Mr Biggin knew Victoria Police were using Ms Gobbo specifically for 
information concerning Operation Posse. Mr Biggin refers to Part 4 and particularly 
paragraphs 42.32 to 42.47.

45.9 In response to paragraph [1914.7], Mr Biggin accepts that he knew Mr Cooper was a 
significant target of Operation Posse. As explained in paragraph 42.35, Mr Biggin 
thought that Operation Posse was only about Mr Cooper.

45.10 In response to paragraph [1914.8], as explained in paragraph 42.38, Mr Biggin states 
that at its highest, the state of Mr Biggin’s knowledge that Ms Gobbo may have been 
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providing information to police about Mr Cooper was that “in the back of my mind! had 
thought that perhaps that could be the case’’

45.11 In response to paragraph [1914.93, Mr Biggin refers to Part 5 of these submissions, in 
summary,

(a) Mr Biggin accepts that he attended the lab and was present at the St Kilda Road 
police station following Mr Cooper’s arrest.

(b) Mr Biggin was briefed by Mr Ryan and Mr O’Brien, most likely in relation to future 
covert service requirements.

(c) Mr Biggin was not the most senior officer of Victoria Police available for Mr Flynn 
to speak to, Mr Flynn briefed Mr Biggin as to the progress of the investigation but 
this did not include a briefing about Ms Gobbo’s conflict of interest in attending to 
advise Mr Cooper.

(d) Mr Biggin observed Ms Gobbo assisting Mr Cooper. He thought this was a normal 
lawyer/client interaction and was not aware of Ms Gobbo’s conflict of interest.

(e) Mr Biggin observed Ms Gobbo interacting with two SDU handlers. He thought this 
was quite normal and assumed that they were present to support the 
investigators In dealing with Mr Cooper given their expertise In persuading people 
to co-operate. There is no evidence that Mr Biggin knew, at that time, that Officer 
Smith was involved in Ms Gobbo’s use as a human source,

(f) In hindsight, Mr Biggin acknowledged the naivety of bis view that Ms Gobbo’s 
interactions with Mr Cooper was a normal lawyer/client relationship, but that was 
not his view of the situation at the time.''

45.12 In response to paragraph [1914.10], Mr Biggin refers to paragraphs 43.13 to 43.15, His 
concessions, made with the benefit of hindsight, cannot be relied upon to establish his 
knowledge and assess his conduct 14 years ago. There is no evidence that Mr Biggin 
appreciated the potential for conflict at the time of these events,

45.13 The proposed evidentiary finding at paragraph [1914.11] is not open. As explained in 
Part 44 of this submission, there is no evidence to support the assertion that his audit 
provided Mr Biggin with “significant details as to Ms Qobbo’s intorming on Mr Cooper'. 
Mr Biggin’s evidence was that he was not aware until his audit that there had been 147 
contacts between the SDU and Ms Gobbo, and that their interactions were therefore 
broader than he had assumed.

45.14 In relation to the second sentence in paragraph [1914.11], Mr Biggin accepts with the 
benefit of hindsight and knowing what he now knows about Ms Gobbo’s use as a 
human source that legal advice should have been obtained. However, this hindsight 
concession does not provide an evidentiary basis for an assumption that he should 
have considered this at the time. Moreover, Mr Biggin’s unehallenged sworn evidence 
was that the obtaining of legal advice did not occur to him at the time of conducting his 
audit. Mr Biggin refers to paragraphs 44.24 to 44.27.

45.15 Given that Counsel Assisting’s proposed evidentiary findings at paragraph [1914] are 
only partially available on the evidence, Mr Biggin submits that the Commissioner 
should rely instead upon the following summary of evidence:

«C1 T7S08.14-15.
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(a) During the relevant period, as a police member, Mr Biggin was a public official.

(b) In the period between 16 September 2005 and 22 April 2006, Mr Biggin was 
Superintendent in the Covert Support Division of the Intelligence and Covert 
Support Command, On 1 July 2006, the SDU came within his functional control 
and began reporting to him through their Inspector - initially Rob Hardie and, from 
February 2008. Andrew Glow.

(c) Mr Biggin was first informed that Ms Gobbo was a human source during a 
conversation with Officer White on 7 October 2005. He was not informed of any 
detail about her informing other that the fact that Ms Gobbo had been registered. 
He thought the use of a defence barrister as a human source was “unusual'’ but 
did not consider it to be “problematic" or raise any legal issue. He trusted that any 
issues associated with her use as a human source had been considered by those 
involved in approving her registration and those who were managing her use as a 
source.

(d) Mr Biggin attended a meeting on 5 October 2005 for 15 minutes. There is no 
evidence that Ms Gobbo’s value as a human source was discussed in his 
presence at this meeting,

(e) On 16 February 2006, Mr Overland told Mr Biggin that Ms Gobbo was to be 
protected. There is no evidence that Mr Overland used the phrase "at all costs". 
While Mr Biggin agreed that it was “unusuar for an Assistant Commissioner to tell 
him that one particular source needed to be protected, he said it was not unusual 
for an Assistant Commissioner to have a conversation like this without explaining 
the reasons why Ms Gobbo needed protection.

(f) Mr Biggin did not know that Victoria Police were using Ms Gobbo specifically for 
infomiation concerning Operation Posse, although crossed his mind that she may 
have been providing infomiatlon used by Operation Posse, He was not aware of 
the details of any such information. Nor did he have a detailed knowledge of 
Operation Posse.

(g) He knew Mr Cooper was a significant target of Operation Posse. Mr Biggin 
wrongly thought that Operation Posse was only about Mr Cooper.

(h) He did not know that Ms Gobbo was providing information about Mr Cooper. At its 
highest, the state of Mr Biggin’s knowledge about this was that “In the back of my 
mind I had thought that perhaps that could be the case’’.'”'^^

(i) Mr Biggin did not know prior to Mr Cooper’s arrest that Ms Gobbo was acting for 
Mr Cooper. He had no idea who she was representing.

(j) On 22 April 2008, following Mr Cooper's arrest, Mr Biggin attended the laboratory 
and the St Kilda Road police station. Mr Biggin:

(i) was briefed by Mr Ryan and Mr O'Brien, most likely in relation to future 
covert service requirements.

(ii) was not the most senior officer of Victoria Police available for Mr Flynn to 
speak to but was briefed by Mr Flynn as to the “progress of the 
investigation”. This did not include a briefing about Ms Gobbo’s eonflict of 
interest in attending to advise Mr Cooper.
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(iii) observed Ms Gobbo assisting Mr Cooper, He thought this was a normal 
lawyer/client interaction and was not aware of Ms Gobbo’s conflict of 
interest.

(iv) observed Ms Gobbo interacting with two SDU handlers. He thought this 
was quite normal and assumed that they were present to support the 
investigators in dealing with Mr Cooper given their expertise in persuading 
people to co-operate. There is no evidence that Mr Biggin knew, at that 
time, that Officer Smith was involved in managing Ms Gobbo as a human 
source.

(v) In hindsight, Mr Biggin acknowledged the naivety of his view that 
Ms Gobbo’s interactions vvitir Mr Cooper was a normal lawyer/dient 
relationship, but at the time he was ignorant to her dual role.

(k) With the benefit of hindsight Mr Biggin now accepts that there was a potential for 
conflict associated with the use as a human source of a practicing barrister with 
the clients and personal contacts that Ms Gobbo had. However, Mr Biggin had 
not appreciated the potential for conflict at the time of Mr Cooper's arrest,

(l) Mr Biggin’s audit did not provide him with significant details as to Ms Gobbo’s 
informing on Mr Cooper, His knowledge of these matters remained iimited. In 
particular:

(i) He did not know at the time of conducting his audit that Ms Gobbo had 
provided the information which led to the laboratory being located and led 
to Mr Coopers arrest;

(ii) He did not appreciate at the time of conducting his audit that Ms Gobbo had 
a conflict of interest in providing advice to Mr Cooper following his arrest; 
and

(iii) Had he known about the issues that had arisen in relation to Mr Cooper, Mr 
Biggin’s unchallenged evidence was that he would have ensured that they 
were reported as part of his audit.’

(iv) Further, although Mr Biggin recognised with the benefit of hindsight that 
legal advice should have been obtained, this did not occur to him when 
undertaking his audit.

Proposed adverse finding at paragraph [191S] of Counsel Assisting’s submissions

45.16 There is no evidentiary basis for the proposed finding at paragraph [1915] for the 
reasons explained in Parts 3,4 and 5 of these submissions.

45.17 First, as described in Part 4, in earty 2006 Mr Biggin knew very little about Ms Gobbo’s 
informing other than the fact that she had been registered as a human source.

45.18 Mr Biggin did not know that Ms Gobbo was providing information about Mr Cooper. At 
its highest, the state of Mr Biggin’s knowledge that Ms Gobbo may have been providing 
information to police about Mr Cooper was that “in the back of my mind I had thought 
that perttaps that could be the ease”.'”°® He was not aware of the details.
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45.19 Moreover, Mr Biggin did not know prior to Mr Cooper’s arrest that Ms Gobbo was acting 
for Mr Cooper.He had no idea who she was representing.There is simply no 
evidence capabie of demonstrating that Mr Biggin knew, or could have known, Ms 
Gobbo was acting for Mr Cooper.

45.20 Accordingly, there is no rational basis upon which Mr Biggin could have known that 
there was anything untoward in Ms Gobbo’s use as a human source at this time.

45.21 Secondly, even if Mr Biggin suspected that Ms Gobbo was providing information against 
her client (which is not estabiished on the evidence), his failure to investigate the matter 
is entirely explicable given the role he oeoupied in earty 2006 and his understanding of 
the policies and processes that were in place at Victoria Police at the time.

45.22 As explained in Part 3, Mr Biggin understood that the SOU controllers and handlers 
were experts in human source management. He trusted their expertise and their 
integrity. He knew that they had undergone “the most extensive probity check of anyone 
in Victoria PoUce”.'^'^’^"^ it is significant that, at this early stage, Mr Biggin had no insight 
whatsoever into the complex issues the SDU were already grappling with associated 
with Ms Gobbo’s use as a human source, including issues relating to conflict of interest 
and legal professional privilege.'''”^

45.23 Mr Biggin was also aware of the critical role of the HSMU in overseeing the SDU's 
management of registered human sources, including Ms Gobbo,

45.24 Moreover, Mr Biggin understood that it was a significant decision to register any human 
source,^” ’ and he’d had no involvement in the decision to register Ms Gobbo. He 
appreciated the rigorous assessment processes that would be undertaken prior to any 
registration being  was therefore reasonable for him to assume that 
those responsible for approving Ms Gobbo registration vt/ould have identified any 
potential risks arising from her profession and implemented methods to manage those 
risks.''”^ He knew Ms Gobbo had a personal relationship with a large number of 
criminals and believed that she would be providing information to police about 
information she had obtained in this way. However, Mr Biggin did not interrogate these 
assumptions or ask questions of the decision makers as he had no functional control of 
the SDU at that time and no role in approving or managing her registration.''''■"  This was 
an entirely appropriate position for Mr Biggin to have adopted given his role and 
understanding of Ms Gobbo’s personal relationships and professional practice at that 
time.

approved.It

*

45.25 Thirdly, the suggestion that Mr Biggin should have nonetheless investigated these 
matters “given his senior rank and despite not having operationa! control over the SDU” 
misapprehends the nature of Mr Biggin’s role, the rank structure, the “need to know" 
piinciple and the way in which covert environments operated at Victoria Police. As 
explained in Part 3 of these submissions, Mr Biggin’s role in early 2006 did not involve 
any responsibility or control over the DSU/SDU, who had their own reporting structure 
through to Supt Thomas. The work of the SDU was highly specialised and strictly 
confidential. It was not for Mr Biggin to invoive himself in, or second guess, decisions 
made within units outside of his control. Moreover, it was not appropriate for Mr Biggin

I1C7T7508.19.
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to "investigate” these matters. Mr Biggin had not been told of the details regarding Ms 
Gobbo’s informing or her clients because there was no operational need for Mr Biggin 
to know such details. He therefore had no reason to ask questions about these matters, 
nor to demand answers to any such questions, despite his senior rank.

45,28 Accordingly, the proposed finding at paragraph [1915] of Counsel Assisting's 
submission should not be made. There is no reason or cause to make any alternative 
finding about the matters referred to in that proposed finding.

Proposed adverse finding at paragraph [1916] of Counsel Assisting’s submissions

45.27 There is no evidentiary basis for the proposed finding at paragraph [1916] for the 
reasons explained in Parts 2 to 5 of these submissions.

45.28 Mr Biggin accepts that the proposed finding at [1916,1] is open on the evidence. He 
submits that the proposed findings at [1916,2] to [1916.6] are not open on the evidence,

45.29 In relation to paragraph [1916.2], there is no evidence that Mr Biggin knew on 22 April 
2006 that Ms Gobbo was informing on Mr Cooper while purporting to act for him. The 
evidence establishes that:

(a) Mr Biggin did not know that Ms Gobbo was providing information about Mr 
Cooper. At its highest, the state of Mr Biggin’s knowledge that Ms Gobbo may 
have been providing information to police about Mr Cooper was that “in the back 
of my mind I had thought that perbaps that could be the case".’’'’® He was not 
aware of the details.

(b) Mr Biggin did not know that Ms Gobbo was acting for Mr Cooper,'”^® He had no 
idea who she was representing.'’"'''’

(c) Mr Biggin observed Ms Gobbo assisting Mr Cooper following his arrest on 22 
April 2006. He thought this was a normal iawyer/ciient interaction and was not 
aware of Ms Gobbo’s conflict of interest,

45.30 As to paragraph [1916.3], there is no evidence that Mr Biggin knew that Ms Gobbo had 
a conflict of interest. The evidence, as described in Parts 3 and 4, establishes that Mr 
Biggin was not aware of the wider conflict of interest, whereby Ms Gobbo supplied 
information to Victoria Police against Mr Cooper’s interest, nor the narrower conflict of 
interest that arose when Ms Gobbo purported to advise Mr Cooper following his arrest 
despite having provided information that led to it.

45.31 The proposed finding at [1916.4] is not supported by any evidence and is contrary to 
Mr Biggin’s sworn evidence, which has been overlooked in Counsel Assisting’s 
submissions. As explained in paragraphs 44.18 to 44.19 and 42,43 to 42.47, Mr 
Biggin’s unchallenged evidence was that he did not know until recently that Ms Gobbo 
bad provided the information which led to Mr Coopers arrest.

45.32 As to paragraph [1916.5], there is no evidence that Mr Biggin knew what advice Ms 
Gobbo gave Mr Cooper on the night of his arrest, nor that she provided any 
encouragement to Mr Cooper to co-operate with police. Nor is there any evidence that 
Mr Biggin knew Mr Cooper had contact with Ms Gobbo during the days that followed.

45.33 As to paragraph [1916.6], there is simply no evidence to support this proposition. There 
is no evidence that Mr Biggin had any knowledge of Victoria Police’s intentions in
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relation to disclosure. Nor was he responsible for decisions in relation to disclosure; 
these were the responsibilities of the investigators. Mr Biggin refers to 41.9.

45.34 Given that Counsel Assisting’s proposed findings at paragraph [1916] are not supported 
by the evidence. Mr Biggin submits that the Commissioner should make the following 
alternative findings.

45.35 It is open to the Commissioner to find that on 22 April 2006;

(a) Mr Biggin knew that Ms Gobbo was a barrister and a human source.

(b) He did not know that Ms Gobbo was informing on Mr Cooper white purporting to 
act for him because:

(I) He did not know that Ms Gobbo was providing information about Mr 
Cooper. At its highest, the state of Mr Biggin’s knowledge about this was 
that “in the back of my mind I had thought that perhaps that could he the

(it) Mr Biggin did not know prior to Mr Cooper’s arrest that Ms Gobbo was 
acting for Mr Cooper. He had no idea who she was representing; and

(iii) When he observed Ms Gobbo assisting Mr Cooper following his arrest on 
22 April 2006. He thought this was a norma! lawyer.tolient interaction and 
was not aware of Ms Gobbo’s conflict of interest.

(c) Mr Biggin was not aware that Ms Gobbo had a confiiet of interest between her 
roie as an informer for Victoria Police and legal representative of Mr Cooper.

(d) He did not know that Ms Gobbo’s informing on Mr Cooper that led to discovery of 
the location of the laboratory and led to his amest,

(e) Mr Biggin did not know of, nor did he play any part in, Ms Gobbo encouraging Mr 
Cooper to implicate his associates.

(f) There is no evidence that Mr Biggin had any knowledge of Victoria Police’s 
intentions in relation to disclosure. Nor was he responsible for decisions about 
disclosure.

Proposed adverse finding at paragraph [1917] of Counsel Assisting’s submissions

45.36 There is no evidentiary basis for the proposed finding at paragraph [1917] for the 
reasons explained in Parts 2 to 5 of these submissions.

45.37 Mr Biggin accepts that the proposed finding at [1917.1 ] is open on the evidence. He 
submits that the proposed findings at [1917.2] to [1917.6] are not open on the evidence 
for the same reasons as outlined in relation to paragraphs [1916.2] to [1916.6].

45.38 Mr Biggin accepts that he became operationally and functionally responsible for the 
SDU from 1 July 2006 when the SDU moved from the State Intelligence Division to the 
Covert Support Division, However, there is no evidence that Mr Biggin's knowledge of 
the matters set out at [1917.2] to [1917.6] improved between 1 July 2006 and February 
2007 (when Mr Cooper was sentenced) and Counsel Assisting have not sought to 
identify any such evidence.

45.39 Given that Counsel Assisting’s proposed findings at paragraph [1917] are not supported 
by the evidence. Mr Biggin submits that the Gommissioner should not make the findings
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proposed. There is no reason or cause to make any alternative finding about the 
matters referred to in paragraph [1917].

Proposed findings at paragraphs [1935]
(Relevance

45.40 Finally and most importantly, the proposed findings at [1935] ^^^^|are not open on 
the evidence. There are myriad reasons why these submissions cannot be accepted - 
including a lack of any specified factual basis and no evidence establishing

In so far as the proposed findings depend 
upon the proposed findings at paragraphs [1915] to [1917] of Counsel Assisting’s 
submissions, they are simply not supported by the evidence and should not be made for 
the reasons explained above.

45.41 Mr Biggin otherwise refers to the legal submissions made by Mr Biggin and the six other 
former and current members as to why these findings should not be made.

46 Functional responsibility for the SDU (from 1 July 2006)
46.1 From 1 July 2006 the SDU moved from the State Intelligence Division to the Covert 

Support Division and came within the functional responsibility of Mr Biggin. The SDU 
handlers and controllers then reported through their inspector (initially Rob Hardie and, 
from February 2008, Andrew Glow) to Mr Biggin.

46.2 As submitted above, there is no evidence that Mr Biggin’s knowledge of Ms Gobbo’s 
conflict of interest in relation to Mr Cooper was advanced in any way post 1 July 2006.

46.3 With the benefit of hindsight and knowing what he now knows, Mr Biggin candidly 
accepted some responsibility for his role in Victoria Police’s use of Ms Gobbo as a 
human source from 1 July 2006 onwards, as described in paragraphs 40.11 to 40.18.

46.4 Mr Biggin should not be criticised for missing the mistakes that were made by the SDU 
during this time for the following reasons.

Mr Biggin was “spread too thin”: his role was onerous and the SDU lacked a full time 
inspector

46.5 Mr Biggin’s role as Superintendent, Covert Support Division was extremely onerous and 
made it impossible for him to closely supervise the work of the SDU. Compounding 
these difficulties was the lack of a full time inspector dedicated to the SDU, These 
factors are recognised in Counsel Assisting’s submissions.’'''■'®

46.6 As the superintendent in charge of the Covert Support Division Mr Biggin was 
responsible for five high risk covert units (the SDU, Special Projects Unit, State 
Surveillance Unit, Technical Surveillance Unit and Undercover Unit) and managed a 
staff of about 250 people and a budget of $30 million, without a personal assistant or 
staff officer.’’'^'’

46.7 Adding to these difficulties was the lack of a full time inspector dedicated to the SDU.

46.8 Mr Biggin believed it was necessary for the SDU to have a dedicated, full time inspector 
with direct responsibility for the unit.’'’'2i This was the usual hierarchical structure that 
existed at Victoria Police, and it was especially important given the high-risk work 
undertaken by the SDU.

Counsel Assisting Submissions at [4768], Vol 2.
1120T7819.46-T7820.4.
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46.9 Jeff Pope, who was the Assistant Commissioner, Intelligence and Covert Support, from 
September 2009, described the situation Mr Biggin faced as follows;

After having been in the Assistant Commissioner roie for a few months, I became 
concerned about the structure that was in place managing the high-risk covert 
capabilities for Victoria Police, including the SDU. At that time, and for many 
years prior to my arrival, the entire covert capability for Victoria Police was being 
managed by Superintendent Biggin. In my view, despite the very high capability 
of Superintendent Biggin - who I hold in high regard and respect - and the 
enormous hours and effort he committed to this role, given the role required 
oversight of a significant amount of activity in a high risk and dynamic 
environment, it was too much for one individual. Superintendent Biggin - and any 
Superintendent in my view - would have been stretched too thin and would not 
have had enough hours in the day to effectively manage the risk and activities of 
what was then a very large Covert Support Division. Moreover, to compound the 
problem, there was one Detective Inspector in charge of both the SDU and the 
Under Cover Unit, both of which carry risk.... The structure in my view was flawed 
and presented too much organisational risk, and risk to the staff of both units and 
it was inconsistent with the principle of intrusive supervision that is required in 
these areasV^^'

46.10 These issues were addressed by Victoria Police Command after Ms Gobbo’s 
deregistration by the creation of a second superintendent division, effective February 
2010, under the command of Detective Superintendent Paul Sheridan, and the 
appointment of inspector John O’Connor to the SDU full time from May Six 
additional staff resources were also allocated to the SDU to help manage their 
workplace and further enhance their effeetivenessJ

46.11 In addition to his role as Superintendent, Covert Support Division, Mr Biggin held 
various other important responsibiiities during the period of Ms Gobbo’s registration. 
These included holding the Victoria Police portfolio for illicit drugs,’’chairing the 
occupational health and safety committee, acting as the asset lead for Victoria Police, 
sitting on various Victoria Police and national committees and the various other 
commitments he described in evidence to the Royal Commission.’”’2®

Mr Biggin was not aware of the full picture concerning Ms Gobbo

46.12 it is now apparent that the inspector, controller and handlers did not advise Mr Biggin of 
key issues that arose during Ms Gobbo’s registration, and that these had not been 
addressed by those involved in approving the registration.

46.13 With the benefit of hindsight, Mr Biggin regrets that he did not ask further questions 
about these matters.'”®" However, it was not part of Mr Biggin’s role to be across the 
detaiied information and inteitigence that Ms Gobbo was providing. He relied on the 
SDU inspector to report to him matters that he should be aware of concerning Ms 
Gobbo. As Mr Biggin put it:

The day-to-day management of the SDU fell with the Inspector. Now whilst not 
ideal, we had a part time Inspector and I expected the Inspector to be across

Exhibit Rd306 — Second Statement of Jeff Pope at (53] {VPL.00i4.0013.0004 at .0015).
Exhibit RC0835 - Statement of Paul Sheridan at [7] {VPL.OQ14.0087.00Q1 at .0001).

”2-^ Exhibit RC1306 - Second Statement of Jeff Pope at [54]-[55] <VPL.0014.0013.0004 at .OQ15-.001S).
1 Exhibit RC0S77C - Further Statement of Anthony Michaei Sjggin at [41] {VPL.0014.0041.0008 at .0015).
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everything and then keep me in the loop in relation to issues that that person 
thought I should knowJ'’^^

46.14 Mr Biggin also expected that the SDU members would inform him and their inspeetor of 
significant matters they perceived.

46.15 Mr Biggin’s expectations of the inspector, confrollers and handlers were consistent with 
the requirements of Victoria Police’s Informer Management Policies in existence at the 
time. Chief Commissioner’s Instruction 6/04 and VPM Instruetion 111-3 required a 
Gonfroiler to “ac&Ve/y sf7peA//se''the informer-handler relationship and conduct monthly 
reviews of the relationship. Chief Commissioner’s Instruction 6/04 made the Inspector 
(the officer in charge of the controller) responsible for supervision of the controller and 
handlers and required the officer in charge to evaluate information to be provided to the 
UR and act as a point of contact between the LIR and handler and controller. ”29

46.16 When Mr Biggin became aware of issues, he took appropriate action to deal with them. 
For instance, in 2007 or 2008 Inspector Hardie raised concerns with Mr Biggin that
Ms Gobbo may be providing privileged information. Mr Biggin directed the SDU to 
inform Ms Gobbo that that she was not to provide any information that may be subject 
to legal professional privilege and directed the SDU not to disseminate any such 
information.”'®

46.17 However, Mr Biggin was not informed of key issues that arose during the SDU’s 
handling of Ms Gobbo. For example, he was not advised that Ms Gobbo had told her 
handlers on 28 July 2006 that she had “chucked ethics out the window and chucked 
legal professional privilege out the window”■ He was not informed that Ms Gobbo 
had obtained the bill of lading used within Operation Agamas from Mr Karam and 
provided it to her handlers.’’ Mor was he informed that Ms Gobbo had reviewed a 
brief of evidence and draft witness statements.'”® This is despite Mr Biggin regularly 
meeting and speaking with the inspector, controllers and handlers, including during his 
regular audit and review processes.

46.18 The Commission should be satisfied that, had Mr Biggin been aware of the issues 
concerning Ms Gobbo’s use as a human source, he would have dealt with them.

Reviews and audits conducted by Mr Biggin

46.19 A small part, of Mr Biggin’s role was to regularly review all human sources currently 
being handled by the SDU. Mr Biggin took this role seriously,”'® although, with the 
benefit of hindsight, he acknowledges that he failed to identify the critical issues that 
arose during Ms Gobbo’s use as a human source.

46.20 Every month Mr Biggin conducted a review of all current human sources with the 
controllers and handters and occasionally he conducted a more format audit or 
review.”® This exceeded the requirements of the Victoria Police’s Informer 
Management Policies in existence at that time. Chief Commissioner’s Instruction 6/04 
and VPM Instruction 111-3 required the controller to conduct a monthly review of the

•i«T7683.8-12.
Exhibit RC0Q08. Annexure 35 - Chief Commissionsr’s Instruction 6/04 (VPL,0002.000t .2214 at .2218) and Exhibit 

RC0008. Annexure 37 - VPM Instruction 111-3 Human Sources (VPL.Q002.0001.1662 at ,1674).
Exhibit RC0577C - Further Statement of Anthony Michael Biggin at [80] & [181] (VPL.0014.0041.000S at ,0024 & .0035); 

T7589.16-39.
Exhibit RC0298 - Transenpt of discussion between Peter Smith. Sandy White and Ms Gobbo, 2S July 2006 at p 8'i 

(VPL,0005.0104.0440 at .0520); T7674.2-14.
«:k-T7571.30-T7572.45.
1«3 T7813.21-T7814.7.
n34 77607.38^0.

77554.44^5,
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source relationship, but only required the LIR/LSR to conduct quarterly 
“inspections/reviews" of source management files (which in 2007 became reviews on an 
“identified as needs basis”) as well as an annua! audit,

46.21 Mr Biggin's monthly reviews were conducted by way of informal conversation with the 
source controllers. These conversations were brief and Mr Biggin would review “12-16 
sources during a conversation of approximately 30 minutes”.He therefore relied 
upon the controllers to brief him during these reviews as to any issues he should be 
aware of. His normal practice was to document these reviews.''

46.22 As Mr Biggin explained, the nature of his reviews were necessarily high-level:

The way that! managed and the way that I continued to manage is that I was 
very busy, whilst that’s not an excuse! was doing a large number of things so I 
necessarily had to step back and take a broader oversight review rather than a 
hands on getting intbrmation reyiew.'^'^

4Q.23 Mr Biggin was aware that the SDU inspector would conduct more regular reviews of all 
human sources.’’^'*' ’

46.24 He also understood that the Human Source Management Unit (HSMU) oversaw the 
management of all human sources. Mr Biggin stated:

The HSMU also performed a critical rote in overseeing the use of Ms Gobbo as a 
human source. I expected that there would have been regular communication 
between DSS Owen and Officer White or Officer Black about the SDU’s dealings 
with Ms Gobbo. In addition, the HSMU were provided with and could request 
access to ICRs and iRs in relation to Ms Gobbo. When we took up the use of 
Interpose, HSMU could access ail file material relating to the SDU’s dealings with 
Ms Gobbo,

Limiting Ms Gobbo’s use as a human source and moves towards deactivation

46.25 From around November 2006, Mr Biggin commenced discussions with the SDU about 
deactivating Ms Gobbo. Mr Biggin’s view at that time was that Victoria Police should 
end its relationship with Ms Gobbo, Ms Gobbo could not simply be deregistered, 
however, due to the duty of care Victoria Police owed Ms Gobbo and ongoing concerns 
about her safety.

46.26 Mr Biggin took active steps to try to limit Ms Gobbo’s use and ultimately end the human 
source reiationship with Ms Gobbo, Initially, he attempted to transition Ms Gobbo to 
another law enforcement agency, but this was not successful,''3̂  over a period of time, 
Mr Biggin also attempted to prevent Ms Gobbo from being tasked and stop information 
provided by her from being disseminated.''^^'’ However, Ms Gobbo had a real desire to 
continue to engage with the SDU and therefore ending the human source relationship 
with her presented unique ditficuities.'’''‘5

*

*

«3s Exhibit RC0008, Annexu.'s 35 - Chief Commissioner's Instruction 6/04 (VPL,0002.0001.2214 at .2230) and Exhibit 
RC0D08, Annexure 37-VPM Instruction 111-3 Human Sources fVPL.0002.QQ01,1662 at .1674).

Exhibit RC0S77C - Further Statement of Anthony Michaei Siggin at [64] fVPL.0014.0041.0008 at .0020).
"» T7564.3-4.
1,28 77501.40-44.

Exhibit RC0577C - Further Statement of Anthony Michaei Biggin at [65] (VPL.0014.0041.0008 at .0020).
Exhibit RC0S77C - Further Statement of Anthony Michaei Biggin at [67] {VPL.0014.0041.0Q08 at .00201.

Il® Exhibit RC0577C - Further Statement of Anthony Michaei Biggin at [71]-E78] (VPL.0014.0041.0008 at .6022-.0024).
■'««T7583.23-29.
«•« Exhibit RC0S77C - Further Statement of Anthony Michaei Siggin at [71]-{78] & (103]-[104l (VPL.0014.0041.0008 at .0022

.0024 & .0027-.0028).

3437-8960-2085x1243

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0740

46.27 UStimately, Mr Biggin’s plans to deactivate Ms Gobbo were overtaken by Victoria 
Police's desire to use Ms Gobbo as a witness, which Mr Biggin was opposed to, Ms 
Gobbo was eventually deregistered only after signing a witness statement,

Opposstion to Ms Gobbo becoming a witness communicated to Senior Command

46.28 Mr Biggin was strongly opposed to Ms Gobbo becoming a witness, as were the SDU 
controilers and handters. Over many months Mr Biggin professionally yet persistently 
voiced these concerns to his superior officers,'^ ’'®*

46.29 On 31 December 2008, after being informed by Assistant Commissioner Moloney that 
Ms Gobbo was due to sign a witness statement, Mr Biggin arranged for Officer Black to 
prepare a SWOT analysis regarding the consequences of Ms Gobbo becoming a 
witness. He took this unusual step to ensure that his superiors and the Petra Steering 
Committee were aware of the implications of the decision and so that his and the SDU’s 
concerns were recorded for future reference.”'''*

46.30 At the time of sighting Officer Black’s SWOT analysis, Mr Biggin was aware of some of 
the concerns documented in the SWOT analysis, but not al! of them. In particular,
Mr Biggin had not appreciated that there were persons who had been convicted in 
circumstances where they may not have received a fair trial due to Ms Gobbo’s 
involvement as a human source.

47 Other proposed findings not supported by the evidence
Meeting of 24 July 2007

47.1 Counsel Assisting submit at paragraph [2484] that the Commissioner should find that at 
a meeting on 24 July 2007 the attendees, including Mr Biggin, discussed the potential of 
obtaining a legal advice from a judge “specifically addressing Ms Gobbo’s use as a 
human source" and made a decision not to obtain such advice. Counsel Assisting 
further submit that had members, including Mr Biggin, wanted to get legal advice, they 
could easily have done so, and that the reason no advice was sought is because they 
chose not to obtain it.

47.2 The proposed findings are not supported by the evidence and should he rejected.

47.3 Mr Biggin referred to the 24 July 2007 meeting in his statement to the Commission”'®  
and was asked questions about it by Counsel Assisting. Most of this evidence has been 
overlooked in Counsel Assisting’s submissions.

*

47.4 In his statement, Mr Biggin refers to this meeting and said he recalled there was some 
suggestion that legal advice would be sought.”'”®  In his statement, Mr Biggin said:*

I did not turn my mind to the possibility of seeking legal advice in relation to the use 
of Ms Gobbo as a human source. However, as referred to above, I do recal! that 
around the time that Victoria Police was contemplating using Ms Gobbo as a witness 
there were discussions within Victoria Police about seeking the views of a lawyer 
about Ms Gobbo’s potential use as a prosecution witness.

1M6 Exhibit RC0577C - Further Statement of Anthony Michaei Siggin at [S4J-I93] & [105H110] (VPL.0014.0041.0008 
at.B035,0026 & .0028),

Exhibit RC0577C - Further Statement of Anttiony Michaei Biggin at [112] {VPL.0014.0Q41.0008 at .0028); T7636.1-13.
T7636.30-37; T763S.1-11.
Exhibit RC0577C ~ Further Statement of Anthony Michaei Biggin at [84]-[8S] & [183] (VPL.0014.0041.0008 at .0025 & .0-335).

"53 Ibid at [88] (VPL.0G14.0041.0008 at .0025).
"5' Ibid at [163] tVPL0014.0041.0008 at .0035),
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47.5 Mr Biggin’s evidence, together with his diary entries for 24 July 2007, indicate that he 
was informed of this meeting by Superintendent Biayney at 2.50 pm, less than two 
hours before the meeting was to occur. Mr Biggin then spoke to Officer White about the 
meeting and ensured he was attending. During this discussion. Officer White informed 
Mr Biggin that there was a proposal for Ms Gobbo to transition from a human source to 
a witness for the Petra Taskforce. Mr Biggin’s diary note of his conversation with Officer 
White states, “HS 3838 Witness/WitSeG/future deployment. At 4.30 pm Mr Biggin 
attended the meeting. '

47.6 While he could not precisely recall the meeting. Mr Biggin’s recollection was that the 
meeting was about the proposai being floated at that time that Ms Gobbo become a 
witness for Petra or Briars (Mr Biggin could not recall which of the two Taskforces).’^®®

47.7 Officer White’s diary is consistent with Mr Biggin’s recollection and confirms the purpose 
of the meeting was to discuss the potential use of Ms Gobbo as a witness. Mr White’s 
diajy records that at 3 pm he received a call from Mr O’Brien requesting a meeting with 
DC Overland “re Mure viability of 3838 as wtness. 4.30pm at Purana". Mr White's diary 
confirms he eailed Mr Biggin to discuss the issues prior to the 4.30 pm meeting,''®®'^

47.8 The attendance of Mr O’Connell at the meeting is consistent with the discussion being 
about Petra’s interest in using Ms Gobbo as a witness. It would otherwise be unusual 
for Mr O’Connell to attend." ’®®*

47.9 Mr Biggin’s evidence was that it was within the (xjntext of the possible transition of 
Ms Gobbo to a witness that the discussion about legal advice occurred, including the 
option of potentially seeking advice from a judge.'"'®®  As Mr Biggin said:*

/ don’t have any independent recolleGtion of it other than to say that it was one of 
the proposals disctissed, that if Ms Gobbo was to become a witness, then 
perhaps it might be prudent to get some advice from a judge to actually work out 
the parameters in relation to the statement, statements to be obtained. ^’^^

47.10 When it was put to Mr Biggin that the reason the participants were talking about a legal 
opinion was because of the risks to the justice system because of the relationship
Ms Gobbo had with the SDU, Mr Biggin said that he did not recall that aspect of the 
conversation."* ’®®

47.11 Officer White’s note of the meeting reads:

Crime Dept, meet with [Superintendent Tony Biggin, Detective Inspectors Jim 
O'Brien and Gavan Ryan, Senior Sergeant O'Connell, Superintendents Jack 
Biayney and Graham Brown]. Update re 3838. Agreed value of HS as source Is 
outweighed by repercussions and risk to same. Agreed to continue deployment 
with no tasking, intel received to be assessed or) individual basis and risk 
determination prior to any dissemination. Agreed [Tony Biggin], [myself] and [Jack 
Biayney] to brief D/O Overland re issues.

47.12 In evidence before the Commission, Officer White indicated that the entry may have 
been intended to read “agreed value of source as a witness is outweighed by

Exhibit aC0577C - Further Statement of Anthony Michaei Biggin at [84] fVPL.OOU.0041.0008 at .0025): Untendered Diary 
of Anthony Siggin, 24 Juiy 2007 {VPL.0005.0185.0588 at 0643): T7603.22-7604.5.

T7568.48-T7568,24,
"5’ Exhibit RG0435 - Diary of Sandy White, 24 Juty 2007 (VPL.2000.0C01.0868 at ,0870).
115S •76420.16-18: T5420.46-47 (White).
use. T7614.26-,35.
«57T76-i 1.34-40.
>’» 77612.10-11.

Exhibit RC0435 - Qiafy of Sandy White. 24 Juiy 2007 {yPL.2000.0001,0868 at .0870). 

3437-8960-2085y124S

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0742

repercussions and risk io same"V^^ It is likely that this is correct. Given that the 
purpose of the meeting was to discuss Ms Gobbo being used a witness and that an 
agreement was reached that her deployment as a source would be continued, it is 
probable that the note was intended to say that those present had agreed that her value 
as a witness was outweighed by the repercussions and risk to her. Further, as 
explained by Officer White, the fact that ths entry reads "agreed to continue deployment 
with no taskings” means that Ms Gobbo was still to continue as a source,”®' 
Aceordingiy, the note does not make sense if it is read as “value of source as a source".

47.13 Mr Biggin’s evidence was that he did not know the details of any such legal advice nor 
whether any legal advice was obtained. He indicated that this would have been a matter 
for the investigators"'who were desirous of using Ms Gobbo as a witness."”®’ This is 
because any decision to use Ms Gobbo as a witness was an investigative decision and 
outside of the SDU’s control.

47.14 Mr Biayney does not specifically recall the meeting.”®® In that context, he said in 
evidence that he did not recall the participants discussing “particular issues that might 
arise in relation to the legal system in connection with matters that Ms Gobbo had been 
Involved /rf’.”®® Mr Blayney's notes of that meeting include the notation “legal issues 
considered not appropriate at this stage". He told the Commission that after careful 
reflection he did not know what those words meant."'

47.15 Counsel Assisting rely heavily on Mr Blayney’s evidence to IBAC about this meeting to 
support the proposition that wide questions of the risk to the administration of justice 
were discussed. However, a fair reading of Mr Blayney’s evidence to IBAC”®® reveals 
that Mr Blayney’s concern was not wider issues of conflict or the potential risk to the 
administration of justice, but the specific issue of legal professional privilege and, in 
particular, how the SDU was ensuring that information the subject of legal professional 
privilege was not disseminated to investigators.

47.16 Mr Blayney’s evidence to I BAG was that the “key thing” for him was “the tegality or 
ethical consideration of the source learning things within a privilege situation and 
passing that on as information to the police”.”®® He went on to say that “/ was assured 
that that was being managed and they had a legal advice that if it was outside the legal 
privilege binding then it was lawful’Mr Biayney also told IBAC that he understood 
the legal and ethical considerations relating to Informant 3838 required resolution and 
was “assured that those matters were being managed and that [the SDU] held relevant 
legal advice to the effect that if the [information] was outside the bounds of legal 
privilege, then it was lawful to wse”."'"'^^

47.17 It is understandable that concerns around legal professional privilege might arise within 
the context of a discussion about Ms Gobbo’s potential use as a witness against Paul 
Dale.

15420.46^7; 15421.1-3 (White).
116115421.7-9 (White).

Exhibit RC0S77C - Further Stateraent of Anthony Michaei Biggin at [86] (VPL.OOl4.0041.0008 at .0025), 
T7615.6-27.
Exhibit RC0577C - Further Statement of Anthony Michael Biggin at [106] {VPL.0014.0041.0008 at .0028).

’'fiSTIOiga-SS (Biayney).
«®T10242.24-29 (Siayiiey}.
1167110242.40-41,43-44, 46-47; 110243.1 (Biayney).
1168 See Exhibit RG0001.8 Iranscript of IBAG examination of Jack Biayney 17 November 2014 (IB.AC.0002.0001.0001).
’ See Exhibit RC0001.8 Transcript of IBAC examination of Jack Biayney 17 November 2014 (IBAC.0002.0001.0001).

See Exhibit RCOGOl.e Transcript of IBAC examination of Jack Biayney 17 November 2014 (IBAC.0002.0001.0001).
See Exhibit RC0001.8 Transcript of IBAC examination of Jack Biayney 17 November 2014 (iBAC.0002.0001.0Q01).
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47.18 Had Mr Biayney raised concerns about legal professional privilege at the meeting, then 
it Is highly likely that he would have been reassured by other attendees that measures 
were in place to prevent the dissemination of information that was subject to legal 
professional privilege. That is so because, as set out elsewhere in Victoria Police's 
submissions, such measures were in place and were generally (though not completely) 
effective.

47.19 Further, to the extent that those present in fact canvassed the potential need for legal 
advice, that potential need was predicated on the possibility that Ms Gobbo would be 
used as a witness. The meeting resolved that she would not be used. As such, the 
premise for needing the legal advice (as the participants understood it) fell away.

47.20 It is improbable that, if Mr Biayney had raised wider concerns of the kind suggested by 
Counsel Assisting, he would not have pursued them following the meeting of 24 July 
2007.

Proposed finding at paragraph [2484]

47.21 There is no evidentiary basis for the proposed finding at paragraph [2484],

47.22 As to paragraph [2484,1], there is no evidence that the attendees at the meeting of 24 
July 2007 discussed obtaining legal advice about Ms Gobbo’s ongoing use as a human 
source. The matters set out above support the conclusion that the meeting was to 
discuss the possibility of using Ms Gobbo as a witness for the Petra taskforce. As such, 
it is likely that the subject of the mooted legal advice was Ms Gobbo’s possible 
transition from source to witness.

47.23 As to paragraph [2482,2], the evidence does not permit the conclusion foat Mr Biayney 
raised concerns about the “eihica! propriety and tegality of the use of Ms Gobbo as a 
human source". Mr Blayney’s best evidence Is the evidence he gave to IBAC in 2014 
(which, it must be remembered, was already seven years after the relevant meeting). 
Mr Blayney’s evidence to IBAC, extracted by Counsel Assisting at [2479] is that what 
was concerning him was the question of legal professional privilege, it is improbable 
that. If Mr Biayney had raised wider concerns of the kind suggested by Counsel 
Assisting, he would not have pursued them following the meeting of 24 July 2007.

47.24 The findings at [2484.3] to [2484.7] should not be made as the evidentiary basis for 
paragraphs [2484.1] and [2484.2] has fallen away.

47.25 Further, in response to [2484.3], with the benefit of hindsight Mr Biggin aceepts that 
legal advice should have been obtained in relation to the use of Ms Gobbo as a human 
source. However, there is no evidence that Mr Biggin appreciated the need for legal 
advice at or around the time of the 24 July 2007 meeting,

47.26 As to paragraph [2484.4], Mr Biggin accepts generally that legal advice could be 
obtained within Victoria Police or through the VGSO.

47.27 As to paragraphs [2484.5], Mr Biggin accepts that no steps were taken by him following 
the meeting of 24 July 2007 to obtain legal advice. As indicated at 47.13, Mr Biggin’s 
evidence was that he did not know whether any legal advice v/as obtained by 
investigators.

47.28 In relation to paragraph [2484.6], there is no evidence that Mr Biggin could “easily” 
obtain legal advice within the context of the 24 July 2007 meeting. To the eontraiy, as 
explained above, Mr Biggin understood the discussion about legal advice occurred 
within the context of the proposal to transition Ms Gobbo from a source to a witness. 
Accordingly, as indicated at 47.13, Mr Biggin’s evidence was that the obtaining of such 
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advice was a matter for the Petra investigators, who were seeking to use Ms Gotsbo as 
a witness.

47.29 There is no evidentiary basis for the assertion in [2484,7J. There is no simply evidence 
that Mr Biggin appreciated the need for legal advice to be obtained during the meeting 
of 24 duty 2007 and yet decided not to.

47.30 The proposed finding at paragraph [2484] of Counsel Assisting's submissions should 
not be made.

The 1 September 2008 subpoena issued on behalf of Horty Mokbei

47.31 On 1 September 2008 a subpoena was issued to Victoria Police seeking 16 information 
reports (IRs) relating to Mr Cooper. The subpoena was dealt with by the informant, 
DSC Tim Johns, who sought legal advice from the VGSO and barrister, Ron Gipp it is 
apparent that Mr Johns communicated with Officer Fox of the SOU in relation to 
redactions to the IRs, and that Officer White briefed Mr Biggin by email on 3 and 4 
September 2008.

47.32 Counsel Assisting submit at paragraph [3031] that it is open to the Commissioner to find 
that, given his knowledge of the manner in which the SDU and Purana had utilised
Ms Gobbo. and the potential impropriety thereof, that it is a matter Mr Biggin should 
have insisted that Mr Fox instruct Mr Johns to apprise Mr Gipp about, so that the 
lav/fulness and propriety of Victoria Poliee’s conduct, which was potentially relevant to a 
case then being heard, could properly be considered.

47.33 This finding is not open on the evidence and should not be made for three reasons.

47.34 First, the submission asserts that Mr Biggin was aware of The manner in which the SDU 
and Purana had utilised Ms Gobbo, and the potential impropriety thereof. As explained 
elsewhere in these submissions, the evidence does not support those assertions.

47.35 Secondly, Counsel Assisting’s submission assumes that Mr Biggin was sufficiently 
aware of Victoria Police’s response to the subpoena to provide such insfruction. That 
assumption is not supported by the evidence.

47.36 The only evidence of Mr Biggin's knowledge of the subpoena are the two emails from 
Officer White referred to in Counsel Assisting’s submissions,

47.37 The first email, sent by Officer White to Mr Biggin and Inspector Glow on 3 September 
2008 is extracted at paragraph [3023] of Counsel Assisting's submissions, except for 
the last line of the email, which states “FYI”. It is clear from the content of the email, 
including the “FYF, that Officer White was informing Mr Biggin and Officer Glow that 
Purana had briefed counsel, that the matter was “under eonM’.. and that they would be 
advised of the result, tn those circumstances, there was no need for Mr Biggin to take 
any action in response to the email or become actively involved in the matter, which 
was being handled by others.^

47.38 The second email, sent the following day, stated “we had a win re the PH issue for 3838 
IR’s re [Mr Cooper], They have been appropriately sanitised and defence are 
satisfied”.^'^3

47.39 There is no evidence that Mr Biggin had any knowledge of;

(a) the content of the IRs the subject of the subpoena:

Exhibit RC0296 - Emaii exchange invoiving White. Bigsin and Glow, 3-4 September 2C08 {VPL.602S.C001.'3016).
Ibid, “
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(b) the communications between DSC Johns and Officer Fox in relation to those IRs:

(c) whether or not Counsel had been briefed by Purana as to the identity of the 
human source or Ms Gobbo’s roie as Mr Cooper’s legal representative; and

(d) whether or not disclosure of Ms Gobbo’s identity was relevant to the 
determination of the Pi I claim.

47.40 It is most probable that Mr Biggin had no knowledge of these matters, given he was not 
involved in the Pil claim made and bad no reason to become Involved.

47.41 Thirdly, it must be recalled, as explained above, that Mr Biggin was a Superintendent in 
charge of an extremely busy Division. He had an inspector, albeit part time, with direet 
responsibility for the SDU and Officer White effectively running the unit, in 
circumstances where Officer White informed his superiors of the PH hearing for their 
information only and assured them that the matter was under control, it is entirely 
understandable that Mr Biggin did not involve himself in this process. This is particularly 
so given that Mr Biggin did not appreciate at that time that there had been anything 
improper in the use of Ms Gobbo in relation to Mr Cooper.

47.42 The proposed finding at paragraph (3031] of Counsel Assisting’s submissions should 
therefore not be made.
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I. Submission of Jim O’Brien
48 Introduction and summary
48.1 Former Detective Inspector Jim O’Brien was a hard-working and loyal police officer 

throughout more than 30 years of service with Victoria Police. As the officer in charge of 
the Purana Taskforce when Ms Gobbo was registered as a human source (for the third 
time) and for the following two years, he acted according to his best judgment, informed 
by his knowledge, skills, training and experience.

48.2 Mr O’Brien gave evidence to this Commission to assist it in its work. He voluntarily 
transcribed many of his diary entries, provided a detailed statement and he attended to 
give evidence and was cross-examined over many days. He gave thoughtful and 
considered evidence to assist this Commission to identify what happened, why it 
happened and what could have been done differently.

48.3 For that purpose. Mr O’Brien made frank and open concessions about mistakes that 
were made and decisions that, with the benefit of hindsight and all the information that 
is before this Commission, should have been made differently.

48.4 In doing so, he trusted that all of the relevant evidence would then be presented in an 
accurate and complete way in the closing submissions. That was not to be. After 
reading Counsel Assisting’s submissions, he was confronted with the extensive task, to 
be undertaken in little time, of setting out in these submissions as much of the missing 
relevant evidence that he could. He has also corrected the errors and 
mischaracterisations of the evidence found in Counsel Assisting’s submissions in the 
time available.

48.5 In some cases. Counsel Assisting submit that it is open to the Commissioner to make 
findings about critical, foundational, facts that are not supported by any evidence at all. 
A key example is Counsel Assisting’s submission that it is open to the Commissioner to 
find that Mr O’Brien knew about Ms Gobbo’s representation of Mr McGrath and her 
involvement in advising him about his statements. The entirety of the evidence offered 
in support of that proposition is that Mr O’Brien was the head of the Purana Taskforce. 
How that fact proves the allegation is unknown, given that Mr McGrath made his 
statements in 2004 and Mr O’Brien did not take up at Purana until September 2005. 
The only conclusion available is that Counsel Assisting have made a mistake. It is not a 
small one. The mistake provides the whole basis for their submission that the 
Commissioner should find that it is probable that Mr O’Brienl

(Relevance

48.6 In other cases, Mr O’Brien has had to identify relevant evidence, given by him, that 
does not support the submissions of Counsel Assisting and to which Counsel Assisting 
has not referred.

48.7 In the time available, it has not been possible for Mr O’Brien to respond to every factual 
matter or identify every piece of evidence that contradicts or is otherwise relevant to the 
submissions put against him. Counsel Assisting’s submissions need to be read with this 
in mind together with the knowledge that many errors have been identified so far. It is 
likely that there are more.

48.8 Counsel Assisting submit that it is open to the Commissioner to make certain findings 
about Mr O’Brien’s conduct. In some instances, making those findings would require the 
Commissioner to reject Mr O’Brien’s evidence before this Commission and, in others, to 

Relevance
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48.9

48.10

48.11

48.12

48.13

48.14

48.15

ascribe to him an intention to act improperly or for an improper purpose in the conduct 
of his policing duties. Mr O’Brien had no such intention.

Mr O’Brien’s willingness to make concessions and to reflect on the decisions that were 
made, is consistent with the overwhelming weight of evidence that he did not intend to 
act with impropriety. That was also the finding made by the Honourable Murray Kellam 
AO 00 after he conducted his inquiry. Mr O’Brien was cross-examined before Mr 
Kellam without notice as to why he was being required to attend. Mr Kellam’s 
conclusion was that Mr O’Brien did not have any improper motive or intention.

I Relevance

In circumstances where Counsel Assisting submit that it is open to the Commissioner to
make findings (Relevance against Mr O’Brien, a disciplined and precise
approach to the evidence must be taken. It is submitted that when the Commissioner 
reviews the submissions made by Counsel Assisting together with these submissions 
and Victoria Police’s submissions and reviews the primary evidence where it is the 
subject of competing submissions, there is no proper basis to make findings which go 
beyond those identified in these submissions.

As it has not been possible for Mr O’Brien to address every factual matter identified in 
Counsel Assisting’s submissions, in these submissions, Mr O’Brien principally 
addresses those factual findings urged by Counsel Assisting which are not open on the 
evidence or should not otherwise be made and draws to the Commissioner’s attention 
additional facts, not addressed by Counsel Assisting, which are relevant to an 
assessment of Mr O’Brien’s conduct.

These submissions are organised as follows:

(a) Section A addresses relevant aspects of Mr O’Brien’s work history, and his 
general character and conduct as a police officer;

(b) Section B addresses Mr O’Brien’s knowledge of Ms Gobbo, the extent of his 
involvement in her recruitment as a human source, his appointment as officer in 
charge of the Purana Taskforce and general matters relevant to that Taskforce;

(c) Section C addresses why the Commissioner cannot be satisfied that Mr O’Brien 
intended to act with impropriety in connection with Ms Gobbo; and

(d) Section D addresses Mr O’Brien’s involvement with Mr Thomas and Mr Cooper; 
and

(e) Section E addresses Mr O’Brien’s involvement with other individuals including Mr 
Bickley and Milad Mokbel.

Mr O’Brien does not address paragraph [1081]-^[Relevanc^j or [1935]-! Relevance of Counsel
Assisting’s submission, but instead relies on the submissions at Part B of Tranche 1.

Section A identifies important matters of context, without which it is not possible to 
fairly assess Mr O’Brien’s conduct or the probability that he engaged in certain conduct 
for an improper reason or purpose. Mr O’Brien’s work history is detailed, including the 
effect on him of corruption in the Drug Squad and the deaths of Terrence and Christine 
Hodson. It is explained that these events gave Mr O’Brien a unique perspective on the 
damaging consequences of police corruption and the very real risks that attach to the 
management of registered human sources. It is further explained that these events and
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their consequences for Victoria Poiice cemented Mr O’Brien’s firm belief that it was the 
specialist unit, the SDU, that was to assume the management, and risk, of high risk 
registered human sources. The unit was established with the express purpose of 
separating source management from the investigative work undertaken by detectives.

48.18 Section A also discusses Mr O’Brien's belief that taskforce policing is the most effective 
means of disrupting organised crime and his belief that the Victorian gangland killings 
were inextricably linked to the manufacture and sale of illicit drugs, it describes Mr 
O’Brien’s belief that if the manufacture and sale of illicit drugs was interrupted, the 
gangland killings would cease.

48.17 Section B addresses Mr O’Brien’s knowledge of Ms Gobbo at the time of her 
registration as a human source in September 2005. it explains that, from Mr O'Brien’s 
perspective, Ms Gobbo was not a person of any real significance to him or the MDID 
when she approached DSC Rowe and DC Mansell on 31 August 2005 indicating that 
she had information to provide to police,

48.18 Section B details Mr O’Brien’s ethical and responsible decision-making in connection 
with Ms Gobbo’s approach to Victoria Police in August 2005 and explains why Mr 
O'Brien’s particular experiences, discussed in Part A, led him to immediately refer Ms 
Gobbo to the specialists in the SDU and to report her approach to his superior officers.

48.19 Section B also addresses Mr O’Brien's appointment as officer in charge of the Purana 
Taskforce and why his experience at the Drug Squad and his extensive knowledge and 
belief in taskforce policing made him the logical choice to lead Purana. Key aspects of 
Mr O’Brien’s role as the officer in charge of the Purana Taskforce are discussed, 
including the size and complexity of the role and that, for the first time in taskforce 
policing, dedicated resources from different disciplines had been co-located and placed 
under Mr O'Brien’s command.

48.20 Section B describes the origins of Operation Posse. Mr O’Brien identifies that the 
Operation Posse investigation Plan, which he authored in October 2005, provides 
contemporaneous and independent verification of key aspects of his evidence to the 
Commissioner. The Investigation Plan;

(a) Identifies that the use of human sources was only one of seven investigative 
techniques that the Operation would deploy;

(b) identifies that the management of human sources, including in relation to the 
assessment of risk, was the responsibility of the SDU;

(c) identifies that protection of the identity of registered human sources is of the 
highest priority; and

(d) explains that Operation Posse's first key performance indicator was its success in 
protectirig identities of registered human sources.

48.21 Section B emphasises that Ms Gobbo was not recruited to inform on her clients.

48.22 Section C addresses why the Commissioner cannot be satisfied that Mr O’Brien 
Intended to act with Impropriety. Mr O’Brien candidly accepts that he made some wrong 
decisions in unusual circumstances. Structural deficiencies within Victoria Police 
contributed to that decision-making. They were:

(a) inadequate training in relation to Victoria Police's common law obligation of 
disclosure:
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(b) the absence of any training in relation to the identification and management of 
conflicts of interest; and

(e) inadequate use of legal advisers.

48.23 Mr O’Brien points to several key factors that support the conciusion that he did his best 
at the time, having regard to his contemporaneous knowledge, skills and experiences. 
He immediately briefed his superior officers about Ms Gobbo’s approach to Victoria 
Police, He details that he approached Ms Gobbo’s use as a human source primarily 
through the lens of her personal safety and that, influenced by the executions of 
Terrence and Christine Hodson, ensuring Ms Gobbo’s safety was his principal concern 
and the principal factor influencing his decision-making.

48.24 Relatedly, Mr O’Brien makes the frank concession that he referred Ms Gobbo to the 
SDU to remove from the MDID the risks that attach to the police-informant relationship 
and because of the serious risk to Ms Gobbo’s safety, Mr O'Brien wanted these risks to 
be managed by specialists outside of the MDID. Having done so, Mr O’Brien believed 
that the SDU would manage the risks associated with Ms Gobbo’s registration (if the 
unit decided, after a risk assessment, to register her), including in relation to matters of 
legal conflict and legal professional privilege.

48.25 Mr O’Brien explains that a consequence of his referral of Ms Gobbo to the SDU was 
that he did not consider whether the SDU was disseminating to him material that might 
have been subject to legal professional privilege. He explains his understanding that the 
SDU was responsible for filtering any privileged information out of the inteiilgence it 
disseminated to him and that, accordingly, he understood that he was entitled to use all 
of the infonnation provided to him for the purpose of investigating serious criminal 
conduct. Mr O’Brien candidly explains that he did not adequately understand the 
broader professional obligations of lawyers In relation to legal conflicts of interest. Mr 
O’Brien identifies that he distinguished between offences where a person had been 
charged and Ms Gobbo had been retained as a barrister for that person, and new 
criminal offending that she came to know of In the course of her extensive association 
with known criminals. He explains that, consequently, he did not identify, and therefore 
did not properly respond, to conflicts of this kind,

48.26 Relatedly, Mr O’Brien explains that he presumed Ms Gobbo would conduct herself in 
accordance with her legal and professional obligations. Mr O’Brien submits that 
because he did not then know all that is known now about Ms Gobbo, his expectation 
that a high profile barrister would abide by her professional obligations was entirely 
reasonable.

48.27 These subrnissions then explain why there is no evidence to support a conclusion that 
Mr O’Brien directed members of Purana to deal with information concerning Ms Gobbo 
in a way that would protect it from disclosure to an accused person, or in court 
proceedings. Mr O’Brien identifies that a review of his prolific work notes, does not 
disclose any direction to his crews about how to record information concerning Ms 
Gobbo and discloses the absence of any instruction about discarding draft witness 
statements. Nor did one witness give evidence that Mr O’Brien had given instmctions 
about these matters.

48.28 Section D addresses the specific submissions of Counsel Assisting in relation to certain 
individuals - Mr Thomas and Mr Cooper - along with certain other specific submissions 
of Counsel Assisting.

48.29 Section D emphasises a number of matters. First, ft emphasises that Counsel Assisting 
has not drawn to the attention of the Commissioner to key. relevant, evidence relating to 
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Mr O’Brien. It identifies that, when all relevant evidence is taken into account, some of 
the contusions urged by the Counsel Assisting this Commission are not open. Mr 
O’Brien has, within the time available, identified other relevant evidence that must be 
taken into account.

48.30 Second, Mr O’Brien identifies that Counsel Assisting submit certain findings are open to 
the Commissioner in circumstances where there is no proper basis for the submission. 
For example, Counsel Assisting submit that Mr O’Brien knew that Ms Gobbo had been 
assisting in Mr McGrath’s statement taking process as his legal representeitIveJi” That 
is a key allegation of fact relevant to the Thomas case study. The only evidence cited in 
support of that allegation of fact is that Mr O’Brien was the officer in charge of the 
Purana Taskforce, Leaving aside that Mr O'Brien was not part of the Purana Taskforce 
when Ms Gobbo acted for Mr McGrath, Counsel Assisting have not drawn to the 
Commissioner’s attention Mr O’Brien's direct evidence on this question that he was 
unaware that Ms Gobbo had acted for Mr McGrath or been involved with his witness 
statements, Mr O’Brien’s direct evidence on this point is not contradicted by any 
documentary or oral evidence. In such circumstances, the recommendation of this 
proposed finding is inexplicable. Counsel Assisting have either overlooked Mr O’Brien’s 
evidence or, without saying so, are submitting that the Commissioner should reject Mr 
O’Brien’s evidence. If it is the tatter, then there is no basis to reject his evidence.

48.31 Third, Mr O’Brien emphasises that many of the proposed findings that relate to him 
embed the assumption that he intended to act improperly. The assumption is wrong and 
any findings and recommendations which are made based on that assumption will not 
assist because they will fail to identify the causal factors. These submissions identify 
findings about Mr O’Brien that are supported by the evidence and which assist the 
Commissioner to properly identify the key structural deficiencies that contributed to the 
relevant events and to report, on any changes that the Commissioner considers still 
need to be made at Victoria Police to address the deficiencies.

48.32 Section E addresses the specifie submissions of Counsel Assisting in relation to other
individuals - Mr Bickley, . Mr Milad Mokbel, and Mr Pilarinos - to the
extent they are considered in Volume 2 of Counsel Assisting’s submissions.

49 Section A Former Detective Inspector Jim O’Brien
49.1 To make an Informed assessment of Mr O’Brien's credit and his conduct in relation to 

the subject matter of this Royal Commission, it is necessary to know something about 
him,

49.2 Mr O’Brien was a “very straight, up and down, matter of fact, get on with business” 
police officer.”^® That is how his colleagues perceived him,'"^® and it is how he 
presented during his evidence before the Royal Commission - as a frank, honest and 
no-nonsense person.

49.3 Mr O'Brien grew up in the small country town of Korumburra. In 1977, at 23 years old, 
joined the Police Academy in Glen Waverley. He dedicated the next 30 years of his 
working life to Victoria Poiice, For much of that time, Mr O’Brien was a frontline officer, 
dealing with challenging situations and complex investigations. As a senior constable

Counsel Assisting Submissions at p 234 [1060.2], Vo! 2. 
'"513255,29-30 (P Rowe).

T3255.29-30 (P Rowe), 
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and then sergeant, he investigated the murders of his young colleagues - Constables 
Damian Eyre and Steven Tyrtan,"'^^

49.4 In 2001, (and by then a senior sergeant), he was asked to take over Unit 2 of the Drug 
Squad at a difficult time in its history. Two members of that squad, DS Rosenes and 
DSC Paton, had just been charged with cormption related offences”^® stemming, in 
part, from corrupt relationships with police informants.’”^® The whole of the squad was 
under review and upon commenGing his command, Mr O'Brien was confronted with 
poor morale and a complete lack of trust among the members of the squad.At the 
same time he was faced with the rise of the Mokbel drug enterprise, which had become 
a large and powerful illicit drug business in Victoria. Despite feeling like the ‘babysitter 
for the executioner’,”®’ he set about rebuilding trust among the team and navigating the 
transition to the Major Drug investigation Division (MDID),

49.5 Three events had a profound effect on DSS O’Brien’s time at the MDID. The first was 
the charging of David MiechSl and Paul Dale over the Dublin Street burglary.”®® The 
measure of Mr O’Brien is found in his frank description of the impact that the arrest of 
Miechel and Dale had on the MDID. He describes the devastation these arrests 
caused,”®® the profound effect on morale and the profound effect on the MDID’s 
professional relationship with other law enforcement agencies.”®^’ He recalls seeing 
officers under his command in tears and admits that the ‘betrayal’ by Miechel and Dale 
made him contemplate walking away.”®® That he persevered Vi/as a result of his 
fortitude and his attitude that the ‘best way to answer your critics is to get back up and 
keep working’.”®® He tried to convey this attitude to the squad and to rebuild the 
MDID.”®’'

49.6 The second event was a meeting that took place between MDID officers and Tony 
Mokbei in April 2004.”®® The arrogance displayed by Mr Mokbel in that meeting 
hardened Mr O’Brien's resolve to put a coordinated investigation plan together to 
unravel Mr Mokbel’s criminal enterprise.”®®

49.7 The third was the execution of Terrence and Christine Hodson. During his time at the 
MDID. DSS O’Brien had come to know Terrence Hodson, the ‘likeable rogue’’’’®® who 
provided ‘invaluable’ information that led to many arrests,”®’ and his wife Christine, 
Among other things, Mr Hodson provided DSS O’Brien with a chart setting out his 
knowledge of Melbourne’s drug dealers,”®” Mr O’Brien recognised the valuable role 
that Terrence Hodson had played as a human source, had been responsible for 
terminating his relationship with Victoria Police in the wake of the Dublin Street burglary.

Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 Jane 2019 at [4] {VPLQ014.0040.0001 at .0002), 
Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 Jyne 2018 at [13] (VPL,0014.0040.0001 at .OOOSi; T5440,44-

47 (J O'Brien); T5441.8-13 (J O’Brien),
i«9T544-j -sg,21 (J O’Brien),
I’® Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 Jone 2019 at [14] (VPL.0014.0040.0Q01 at .0005).

T5441.27-30 (J O’Brien).
Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [29J (VPL.0014.0040.0001 at .0007).

«s3 Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 Jone 2019 at [30] (VPL,0014,0040.0001 at .0008).
Exhibit RC0464S - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [31] (VPL.0014.0040.0001 at .0008); T5452,27-

30 (J O’Brien).
Exhibit RCQ464B - Statement of Mr James (Jim) O'Brien. 14 Jane 2019 at [32] fVPL.0014.QQ40.0001 at .0008): T5452.27-

30 (J O’Brien).
Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [32] (VPL,0014.0040.0001 at .0008).
Exhibit RC0464B - Statement of Mr James (Jim) O’Brien. 14 June 2019 at (32} (VPL.0014.0040.0001 at .8008).
Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [35] (VPL,0014,0040.0001 at .0008).
Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [37] (VPL.0014.0040.0001 st .0009).
Exhibit RC0464S - Statement of Mr James (Jim) O’Brien. 14 June 2019 at (39} (VPL.0014.0040.0001 at .0009).
Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [16] (VPL.0014.0040.0001 at .0005).
Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [19] (VPL,0014,0040.0001 at .0006). 
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and felt that not enough had been done to protect Mr Hodson.' Such was the impact 
of their deaths on Mr O’Brien that he took issue with Counsel Assisting using the term 
‘murdered' in connection with their deaths, preferring the term ‘executed'.’'

49.8 These events, and Mr O’Brien's response to them, reveai a decent, tough, diligent, 
honest officer who took his obligations seriously, led by example and acted ethically. 
The execution of Terrence and Christine Hodson indelibly Impressed on Mr O’Brien the 
consequences of not so doing.

49.9 Further, they explain Mr O’Brien’s firm belief in the role of the SOU and his resolve that 
the SDU, and not the MDID, would be responsible for the management of human 
sources, including Ms Gobbo (discussed in further detail below).’'Mr O’Brien 
explained his understanding of the essential function and benefit of the SDU as follows:

The creation of the SDU meant that the MDSD played no role in risk assessment, 
source registration or source handling. To my mind, this was a significant 
improvement over the old system, as it meant that specialist officers were able to 
manage the safety of the human source as well as the flow of the information.
This outsourced significant risk from the MDID to the SDU. To my mind, this was 
why the SDU was set

49.10 That belief was borne of Mr O’Brien’s first-hand experience of the propensity for 
corruption between human sources and their handlers, the devastation that such 
corruption wrought among the force, and the very real consequences for human 
sources whose identities were compromised.

49.11 They are also instructive of Mr O’Brien’s firm belief in task force policing. Throughout 
2004 and 2005 Mr O’Brien attended a number of training courses in Australia and the 
USA relating to anti-money laundering and task force policing.''’'®''' In February 2005 he 
wrote a widely distributed paper on task force policing as part of the Management of 
Serious Crime Course conducted by the Australian Federal Police and sponsored by 
the Australian Crime Commission.'’'®® A key recommendation from his paper was that 
Victoria Poiice should establish a standing task force on organised crime.’'''®®

49.12 Among other things, Mr O’Brien believed that the gangland killings were intimately 
connected to the drug trade. His view, reinforced by the meeting with Tony Mokbei in 
2004, '200 was that to get to the bottom of the gangland murders it was necessary to get 
to the bottom of the drugs and money.For that purpose, a standing taskforce was 
needed.

49.13 Finally, they explain why. in combination with his experierice at the MDID, Mr O'Brien 
was the logical choice to be upgraded from time to time to Acting Defective Inspector in 
charge of the Purana Taskforce (the position substantively held by DI Ryan), '®®® and 
ultimately appointed as officer in charge.

49.14 This necessarily brief portrait of Mr O’Brien is relevant to the Commission’s assessment 
of his credit as a witness and the likelihood that he held any improper motivation or

Exhibit RG0464S - Statement of Mr James (Jimi O’Brien, 14 June 2019 at £39] (VPL.0014.004Q.0001 at .0009).
its4 75471,39 {3 O'Srien).

Exhibit RCQ464S - Sfafement of Mr James (Jim) O'Brien. 14 June 2019 at [46] fyPL.0014.0040.0001 at .0010-.0011).
Exhibit RC0464S - Statement of Mr James (Jim) O'Brien. 14 June 2019 al [48] (VPL.OQ14.0040.0Q01 at ,0010-.0011).
Exhibit RC0464S - statement of Mr James (Jim’! O'Srien, 14 June 2019 at £42] (VPL,0014.0040.0!301 at .0010).
Exhibit RC0464S - Statement of Mr James (Jim) O’Brien. 14 June 2019 at [42] (VPL.0014,OQ40.0001 at .8010).
Exhibit RC04&43 - Statement of Mr James (Jim) O'Brien. 14 June 2019 al [42] (VPL,0014,0040.0801 at .0010): T5487,13- 

32 (J O’Brien).
Exhibit RC04643 - Stalemertt of Mr James (Jim) O’Srien. 14 June 2019 at (36)-(37) (VPL.0014.0040.0001.at ,0009).
Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [37] (VPL.0014.OC40.0001 .at .0009).

’2® Exhibit RC04S4B - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [43] (VPL,0014,0040.0001 at .0010).
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50

Relevance
intention of the kind alleged by Counsel Assisting. The submission by Counsel Assisting 
that Mr O’Brienis utterly repugnant to Mr 
O’Brien and is wholly inconsistent with his work history over 30 years and the 
commendations that he received.^203

Section B Mr O’Brien’s knowledge of Ms Gobbo, the 
extent of his involvement in her recruitment as a human 
source, his appointment as officer in charge of the 
Purana Taskforce and general matters relevant to the 
Purana Taskforce

50.1 On 31 August 2005, while officer in charge of the MDID, Mr O’Brien became aware that 
Ms Gobbo had expressed some anxiety to members of the MDID (DS Mansell and DSC 
Rowe) about a professional conflict that had arisen between her representation of Mr 
Bickley and her relationship with Tony Mokbel and that she had indicated a willingness 
to assist police with information about Mr Mokbel’s criminal offending.DSC Rowe 
informed DSS O’Brien that he and DS Mansell had offered to meet at court to discuss 
the matter further.■'205 DSS O’Brien directed DSC Rowe to tape any further discussions 
with Ms Gobbo.''2°6 As Mr Rowe observed

there was nothing unusual about DSS O’Brien’s direction.''202 The 
detail of the interactions that followed is described in detail at 50.17 - 50.21 of these 
submissions.

50.2 The contact between Ms Gobbo and police on 31 August 2005 was “unbelievably 
unexpected”.■'208 it was not the result of any strategy by Victoria Police to target Ms 
Gobbo for recruitment as a human source.^209 There is no evidence that DS Mansell or 
DSC Rowe had any knowledge of Ms Gobbo’s earlier registrations as a human source 
in the 1990s.

50.3 Certainly, DSS O'Brien had no strategy to target Ms Gobbo for recruitment as a human 
source. At this time, he did not have a detailed knowledge of Ms Gobbo’s relationships 
with her criminal associates and clients, nor did he view Ms Gobbo as a person likely to 
cooperate with Victoria Police.^210 to Mr O’Brien, Ms Gobbo was a barrister to the 
criminal underworld suspected of being too close to her clients. Members had told Mr 
O’Brien that they suspected that whilst Ms Gobbo was representing individuals charged 
with offences, she was retained by Tony Mokbel to represent those people and was, 
therefore, protecting his interests.''2ii To an experienced officer like DSS O’Brien, who 
had dealt with the worst of human behaviour for 28 years, that was nothing remarkable. 
It was a time when lawyers were implicated in the underworld. Two other lawyers, Mario 
Condello and George Defteros, were facing charges of conspiracy to murder and 
incitement to murder Carl Williams, his father and another man. Ms Gobbo was just 
another member of the crew.

50.4 More significant is what Mr O’Brien did not know about Ms Gobbo. Mr O’Brien did not 
know that Ms Gobbo had been convicted of using methamphetamine in 1993 and had

’2“ Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [7]-[8] (VPL.0014.0040.0001 at .0003).
’2“ Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [44] (VPL.0014.0040.0001 at .0010).
1205 Exhibit RC1381B - Diary entries of Detective Sergeant Paui Rowe, 31 August 2005 (VPL.0010.0003.0002 at .0026).
’205 Exhibit RC1381B - Diary entries of Detective Sergeant Paui Rowe, 31 August 2005 (VPL.0010.0003.0002 at .0026).
’207 T3251.35-37 (P Rowe).
’208 T3254.1 (P Rowe).
’209 See paragraphs 49.10 to 49.16 of these submissions.
’2’0 T5453.29-30 (J O'Brien).
’2” T5507.37-38 (J O'Brien).
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owned a house, and lived with, a drug trafficker, nor that she had been considered a 
‘significant supplier’ of methamphetamine at Melbourne University.He did not know 
that Ms Gobbo had been previously registered as a human source by Mr Pope’’^’- or by 
Mr Segrave.'2'5's He was not aware of eommunioations between Ms Gobbo and Mr De 
Santo during the course of the Operation Kayak proceedings.'215

50.5 DSS O’Brien did not know that Ms Gobbo had been a person of interest in 2003,or 
the details other involvement with her criminal clients,’^’^ pof cij(j ne become aware of 
this information on taking up as the officer in charge of the Purana Taskforce. t2i« Mr 
O’Brien was not avi/are of a conversation between Mr Swindells and Ms Gobbo in 
September 2003 in whidt Mr Swindells indicated to her that the “door was always open 
for her to speak to police”. ’219 As Mr O’Brien explained, most areas of Victoria Police 
“acted within silos”, and officers “didn’t openly communicate what we were doing to 
everybody etse”.122c And, as Mr O’Brien further observed, Mr Swindells was a Detective 
inspector or Senior Sergeant at the time and “our work level related issues would stay 
at that leverJ^ar pof example, Mr O’Brien’s evidence was that he did not recall any 
interaction at all between Purana and the MDID about Tony Mokbei and his associates 
from late 2004 into 2005.’222

50.6 It was rare for Mr O’Brien to attend court and the management of briefs and 
prosecutions was handled by sergeants and their crew's. ’^^s Thus, in April 2004, when 
Mr O'Brien met with Tony Mokbel, Mr O’Brien knew that Ms Gobbo had represented 
Tony Mokbep224 ^gg aware that Ms Gobbo had represented the other 
individuals Mr Mokbel had mentioned in the meeting, Mr O’Brien was not aware of 
Ms Gobbo’s earlier employment at Solicitor Ts her involvement with Person 2 
and Wayne Strawhorn,nor was he aware of Victoria Police’s interest in Solicitor 1 's 
firm^^zs Of gqy suggestion that Ms Gobbo might provide evidence against Solicitor 1 's 
firm.^229

50.7 Mr O'Brien was not aware that Ms Gobbo had been providing information to the 
National Crime Authority, He was not aware of comments made by Ms Gobbo to 
those tasked with investigating the murder of Terrence and Christine Hodson about her 
dissatisfaction with her clients.^^’^ Mr O’Brien was also not aware that Ms Gobbo was 
interviewed by Charlie Bezzina and Cameron Davey in relation to the leak of iR44.’232

50.8 When this oontext is understood, it is clear that Ms Gobbo was not a person of 
significant interest to Mr O’Brien, nor someone that he targeted for recruitment.

T55S2.13-29 (J O’Brien).
12:3 T5997.32-33 (J O'Briefi).

T5997.35 (J O’Brien).
15446.29-33 (J O’Sneri).

«'®T5460.42 {J O'Brien); T5461.33 iJ O'Brien),
TS562.26-29 (J O’Srien).
T5SS2.28-29 (J O’Srien),

12:2 T546O,4O-42 (J O’Brien).
T5460.44 -15461,3 {J O’Srien).
T5461.15-18 iJ O’Brien).
T5494.36-38 (J O’Brien).

12:3 TS471.30-33 (J O’Brien).
'®<T5469.47-T547O.1 (J O'Brien).
■'335 T5470.3-S (J O’Brien).
’228 75436,31-37 (j O’Brten).
’23'' T543S.39-47 (J O'Brien); T5441.43 - T5442.4 {J O’Srien).
’32S 75439.7-8(3 O’Brieni,
’228 T5439.10-13 (3 O'Brien).
’238 75439.33-37 (3 O’Brien),
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50.9 Had Mr O'Brien, DS Mansell, DSC Rowe or the SDU known what is set out in the 
Appendix to the tranche 1 submissions about Ms Gobbo then, her approach to poiice in 
August 2Q05 would have been received and managed very differently. When analysing 
what did happen, Mr O'Brien’s state of knowledge - outlined above - must be kept in 
mind, it would be an error, and would distract this Commission from its duties, to view 
the events that followed through the prism of a person invested with all of the 
knowledge In the Appendix, rather than through the prism of what Mr O'Brien in fact 
knew,

Ms Gobbo comes to Mr O'Brien’s attention

50.10 Ms Gobbo first came to Mr O'Brien’s attention in a significant way in early August 2004 
when, in the wake of the Hodson murders, Mr O’Brien v/as receiving feedback ’from the 
Hoor’ that Ms Gobbo’s involvement with her clients went beyond that of a professional 
reiationship, and beyond that of a usual 'lawyer-ciienf relationship.’^s?- on 10 August 
2004, Mr O’Brien asked members of the MDID to submit !Rs regarding contact with Ms 
Gobbo in support of a possible telephone intercept application.

50.11 Counsel Assisting submit that Mr O’Brien’s evidence was ttiat this request “would likely 
have been an intelligence gathering exercise in reiation to drug offences”. The 
submission is wrong. That was not Mr O’Brien’s evidence. His evidence was that it was 
“only an intel gathering exercise’”'^® and that, at the time, he had no evidence of Ms 
Gobbo being involved in drug offending and did not know whether she could have been 
involved such offending,As Mr O’Brien explained, a lot of criminal intelligence 
gathering occurs well prior to investigators having any evidence of a specific 
offence.

50.12 Counsel Assisting also relied on a conversation that Sandy White recalled having with 
Mr O’Brien at some time after Ms Gobbo was hospitalised in July 2004, in which the 
possible recruitment of Ms Gobbo v/as discussed.''^®® Mr White recalls that the idea was 
not pursued because he and Mr O’Brien did not think Ms Gobbo would be 
irjteresteO."^ ’ Mr White could not recall when or w'here the conversation took place,'’^’ ’ 
while Mr O’Brien did not recall this discussion at all. That is credible given Mr 
White’s evidence that it was a “short" and “very general conversation’’.It may have 
simply been Mr White raising the possibility that Ms Gobbo could have information of 
assistance to poiice and that the conversation moved on because they did not believe 
she would ever provide it. Neither officer made a diary note of the conversation which 
indicates that it was of no moment.

* *

50.13 Counsel Assisting rely on this evidence in support of the submission that Ms Gobbo 
was on the MDID “radar as a person of interest” and was “viewed with suspicion by the

Exhibit RC0464B - Statement of Mr James (Jim) O’Scien, 1.4 June 2019 at [40] (yPL.OOt4,0040.0C01 at .0009); TS435.19- 
23 (J Oarien't,

Exhibit RCQ464B - 'statemerit of Mr James (Jim) O’Brien. 14 .June 2019 at (40] (Vpi..0014,0040,000t at .0009); T5435.29- 
36 (J O’Brien): T5475.47 - T5476.3 (J O'Srien); see ateo Exhibit RC046SB - Diary of Mr James (Jim) O’Brien (10 
August 2004) (VPL.OI 00,0073.0076 at .0144); 75470.3.3-36 (J O’Brien),

1235 Counsel Assisting Subo-iissioos at p 140 [SSO], Vol 2.
75478.14-17 (J O'Brien).

«=? T547S.31-34 (J O’Brien).
'233 75478.23-26 (J O’Brien).
'232 Counsel Assisting Submissions at pp 289-290 [1299-1300|. Vol 2.
«« 73642.30-32 (S While).

73645.29-30 (S Whilei; 73646.2.4 (S 'White),
75485.17-39 (J O'Brien).

"'«73647.-t„4 (S White).
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MDlD”.''24'f Insofar as Mr O’Brien is concerned, that submission overlooks five pieces of 
evidence.

50.14 First, the feedback that Mr O'Brien was receiving was at the ievei of “general 
dissatisfaction” with Ms Gobbo, it did not arise out of a specific evenf^-^® and was 
“nothing specific".what Mr O'Brien “was saying to the people on the floor was to 
start gathering information, start putting stuff together, build a bit of a picture” because 
ail he had was “a lot of whinging and moaning”.Second, Mr O’Brien was not, at that 
stage, looking to investigate Ms Gobbo in relation to potential criminal activity,'2'^® Third, 
to the best of Mr O’Brien's recollection, no IRs were ever submitted, '2®° Fourth, Mr 
O’Brien was not aware of an application for a telephone intercept being madeJ^®^ Fifth, 
Mr O’Brien did not accept Counsel Assisting’s proposition that it was a “pretty 
significant” thing to consider investigating a lawyer. '^s® Mr O’Brien pointed to examples 
of other lawyers who became involved in poiice investigations.Counsel Assisting 
were viewing the potential investigation of a lawyer through their eyes, and not through 
the eyes of police. Lawyers do commit crime and police do investigate them, just like 
they investigate other people with respected qualifications. And, as noted above, these 
events occurred at a time when other lawyers were facing charges connected to serious 
criminal offending.

50.15 Counsel Assisting also engages in hindsight reasoning. Mr O'Brien, in his time at the 
MDID, oversaw complex and difficuit investigations. A great many people, of whom Ms 
Gobbo was but one, orbited on the periphery of these investigations, coming into focus 
from time to time. To conclude from an aggregation of interactions between the MDID 
and Ms Gobbo that, in 2005, she was a person of particular interest to Mr O’Brien or his 
team is to elevate Ms Gobbo to a position of greater significance than she occupied at 
the time. In engaging in hindsight reasoning, Counsel Assisting fail to engage with the 
fact that officers such as Mr O’Brien were making decisions in the context of complex 
and difficult work and without having ait of the information that is now avaiiable,

50.16 Counsel Assisting also assert that Mr O’Brien knew about discussions between Mr 
Bateson and Ms Gobbo during the course of 2005. But, when Ms Gobbo approached 
DSC Rowe, DSS O'Brien was entirety unaware of the fact, or content, of Ms Gobbo’s 
interactions with Mr Bateson.’’2®“*

Mr O’Brien responds to Ms Gobbo’s offer to assist police

50.17 Consequently, on 31 August 2005, when DSC Mansell and DSC Rowe reported Ms 
Gobbo’s call to DC Rowe, DSS O’Brien’s response was muted: he simply directed them 
to covertly record any further discussions with her.^®®® Mr O’Brien did not seize on Ms 
Gobbo’s contact w'ith DSC Rowe as a means of giving effect to a plan to register Ms 
Gobbo as a human source, because no such plan existed.

See Counsel Assisting SubmissiGns at p 140 [686-570], Vol 2,
T543S.45 - T5436.3 (J O’Srien).

12^6 T5476.S-6 [J O’Srien),
'W T5436.1-3 (J O’Brien).
■'2^S T5478,8-12(J O’Btien).
12® 75478,14-16 (J O’Brien).

Exhibit RC0464B - Statement of Mr James Wim) O’Brien. 14 June 2019 at [41] (VPL.0014,OQ40.0001 at .8009).
Exhibit RC0464B - Statement of Mr James {Jim) O'Brien. 14 June 2019 at [41 j (VPL,0014,0040.0001 at .0009).

■12=2 T5478.36-37 (J O’Brien).
1263 75478.39-40 (J O’Brien).

75501.27-30 (J O’Srien); T5503.20-22 (J O’Srien),
’2=5 Exhibit RC1381B - Diary of Delectiye Sergeant Paul Rowe, 31 August 2006 (VPL,0010.S003,0002 at .0026).
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50.18 Later that day, DSC Mansell and DSC Rowe reported to DSS O’Srien that Ms Gobbo 
was open to assisting Victoria Police in reiation to Tony Mokbel and that she might be 
prepared to speak with DS Flynn, whom she trusted,

50.19 What DSS O’Brien did, and what he did not do, in response to this information is 
important, DSS O’Brien did not direct DS Mansell or DSC Rowe to arrange a meeting 
between Ms Gobbo and DS Flynn. Nor did he seek to register and manage Ms Gobbo 
as a human source within the MDID.

50.20 Instead, DSS O’Brien did three things.

50.21 First, he arranged contact with the SDU: either he directed DS Mansell and DSC Rowe 
to contact the SDU. or he contacted the unit himself.’’25’ From that point onwards, it was 
the SDU that would determine whether Ms Gobbo was recruited and what, if any, 
information was passed to Mr O'Brien. In that context, Mr O’Brien aceepted that the 
idea to register Ms Gobbo as a human source may well have been his, responsive to 
the information he had received from DSC Rowe and DS Mansell.'258 However, Mr 
O’Brien did not make the decision to register Ms Gobbo. He did nothing more than 
follow Victoria Police procedure by referring the matter to the SDU. If he had ignored a 
citizen who indicated that she had information of assistance to police, he would have 
been breaching his sworn oath.

50.22 Second, Mr O’Brien Informed the head of the Purana Taskforce, DI Ryan, of Ms 
Gobbo’s approach.'259 Mr O'Brien refuted Counsel Assisting’s speculative suggestion 
that he told Mr Ryan of Ms Gobbo’s approach for the purpose of asking his permission 
to take over Ms Gobbo as a source. ■’2®° That suggestion made no sense - if he was to 
ask anyone for permission, it wouid have been the SDU. Further, DI Ryan was not 
asked about this issue. Thus, there is no evidence that supports Counsel Assisting’s 
theory. Indeed, all the available evidence is to the contrary. As noted above, on learning 
of her potential interest in assisting Victoria Poiice, Mr O'Brien referred Ms Gobbo to the 
SDU and took no steps to debrief her before doing so. Having referred her, Mr O’Brien 
had no further involvement in the decision to register Ms Gobbo, and took no part in her 
debriefing.’251 That conduct is wholly inconsistent with Mr O’Brien having any intention 
to utilise Ms Gobbo as an MDID source, and is wholly consistent with Mr O'Brien’s 
respect for the role of the SDU and its role in managing the risk that attended the 
interactions between Victoria Police and its human sources.’2S2

50.23 Third, he informed a member of Victoria Police’s Executive Command, Assistant 
Commissioner Simon Overland, of the events during their regular weekly meeting.’263

50.24 These actions are important because they evidence that, at the very outset, Mr O’Brien:

(a) responded in an honest and ethical way to the prospect of Ms Gobbo assisting 
police by referring her to the SDU;

(b) followed Victoria Police policy by referring the matter to the SDU; and

1256 Exhibit RC0464B -- Statement of Mr James (Jim) O’Brien, 14 June 2019 at [44] [VPL.Q014.0040.0001 at .9010).
Exhibit RCQ464S - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [45] fyPL.0014.QQ40.0001 at .0010); T5512.5-7 

(J O'Brien).
1268 T5513.19-22 (J O'Brien).
1=® Exhibit RC04643 - Statement of Mr James (Jim) O’Srien. 14 June 2019 at [47] (yPL.0014,OG40.0001 at .8011); T6S11,12- 

13 (J O’Brien).
T5511.40-41 (J O’Brien).

11161 Exhibit RC0464B - Statement of Mr James (Jim) O’Brien. 14 June 2019 at [55] (VPL.0014.0040.0001 at .0013).
Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 Jone 2019 at [46] (VPL.0014.0040.0001 at .0010-0011).

1266 Exhibit RC04S4B - Statement of Mr James (Jim) O'Brien. 14 Jone 2019 at [48] (VPL.0014,0040.0001 at .0011).
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(c) acted transparently by promptly informing both the officer in charge of the Purana 
Taskforce. DI Ryan, and the Assistant Commissioner of Crime, AC Overland.

50.25 Mr O’Brien’s decision making, up to this point, cannot reasonably be criticised.

50.26 And, it should be emphasised that his decision-making was entirely consistent with his 
previous conduct as an officer. Three years earlier, while at the MDID, DSS O'Brien 
returned from leave to be informed of a concern that DSC Miechel was too close to his 
source, Terrence Hodson.''^ Mr O’Brien acted immediately - counselling DSC Miechel 
that same day, and initiating a full debrief of Mr Hodson.^^es a few months later, in 
response to the Dublin Street burglary, he and a superintendent met with Mr Hodson to 
end his source relationship with Victoria Police.necessary action 
despite Mr Hodson being a valuable source of information to Victoria Police.when 
Mr O'Brien became suspicious of Mr Dale in the aftermath of the Dublin Street burglary, 
he immediately reported his concerns to the Ethical Standards Department./'^ss

50.27 Moreover, his actions were consistent with the behaviour of an honest and ethical 
officer who had lived through the aftermath of the charging of DS Rosenes and DSC 
Paton in 2001 and of David Miechel and Paul Date in 2003, For Mr O’Brien, the creation 
of the SDU was “a significant improvement” over the old system, because it meant that 
“specialist officers were able to manage the safety of the human source as well as the 
flow of information”-'^®® and it “outsourced significant risk from the MDID to the SDU”.'®^®  
Faced with a high risk potential human source, he did not hesitate to transfer the 
decision as to wtiether she should be registered and, if registered, her management, to 
the specialists at the SDU.

*

50.28 Mr O’Brien’s honest and ethical decision-making at the outset must be considered when 
the Commissioner assesses whether he intended to act, thereafter, in the manner 
alleged by Counsel Assisting.

Mr O’Brien’s appointment to Purana

60.29 On about 12 September 2005, AC Overland asked Mr O’Brien to assume formal 
management of the Purana Taskforce, and he did so the following day.On arrival at 
Purana, Mr O’Brien reported directly to AC Overland,'^^2 That was the structure in place 
when Mr O’Brien arrived, and he ‘inherited what there was’,''^''® Not iong after, the 
structure changed, and he reported through a superintendent. '22'*

50.30 Counsel Assisting attempted to link Mr O’Brien’s appointment as head of the Purana 
Taskforce to his involvement in Ms Gobbo’s reeruitment as a human source.®^?^ There 
is no evidence to support their speculation, and there is substantial evidence to the 
contrary. At a practical level, Mr O'Brien had already commenced as the officer in 
charge of the Purana Taskforce before Ms Gobbo first met the SOU.'’®'''® Thus, at the 
time of his appointment, Mr O'Brien had no control over whether Ms Gobbo would in

Exhibit RC0464B - Statement of Mr James (Jim) O’Brten, 14 Jone 2C1S at [18] (VPL.Q014.0040.0001 at .6005-0006).
Exhibit RC0464B - Statet«t=iht of Mr James (Jim) O’Brien, 14 June 2019 at [18] (VPL.0014.0040.0001 at .0005-0006),

■tzes exhibit RC0464B - Statement of Mr James {Jim} O'Brien. 14 Jone 2019 at [28] (VPL,0014,0040.0001 at .0007).
Exhibit RC0464S - Statement of Mr James (Jim) O’Brten, 14 June 2019 at [16] (VPL.0014.0040.0001 at .0005); T5446.42- 

46 (J O’Briens.
T5451.25-30 (J O’Brten).
Exhibit RC0464S - Statement of Mr James (Jim) O'Brien. 14 June 2019 al [48] (VPL.OQ14.0040.0001 at .0010).

1270 Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2018 at [46] (VPL,0014.0040.0001 at .0011). 
Exhibit RC0464B - Statement of Mr James (Jim) O’Brien. 14 June 2019 at [48] (VPL.0014,OQ40.0001 at .8011). 
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fact be registered as a human source, and it was not known whether Ms Gobbo would 
provide any information or any information of substance. It was not until 19 September 
2005 - after his appointment - that Mr O'Brien was briefed about that meeting and the 
SDU’s decision to conduct a full debrief with Ms Gobbo over the txjurse of a week.''^^^ 
indeed, at 12 September 2005, Mr O’Brien anticipated only that Ms Gobbo’s registration 
might present opportunities for Operation Quills ~ there is nothing to suggest that he 
anticipated the wide ranging information she would uitimateiy provide.^^re

50.31 More significantly, Mr O’Brien had been acting in the position for some time and, as set 
out above, had a firm commitment to task force policing. His experience at the MDID, 
coupled with his belief in the need for a standing taskforce into organised crime, made 
him the logical choice to lead Purana when DI Ryan moved on.

50.32 A number of features of Mr O'Brien’s position as officer in charge of Purana are relevant 
to the Commission’s assessment of his conduct. The position was a ‘very big, very 
busy, very challenging, very complex’ role.’'^™ Mr O’Brien had to oversee a team of 
about 100 officers undertaking complex, diffieult and important work. In particular. 
Operation Posse was significant because it was the first time that dedicated resources 
from different disciplines had been eo-located^®®-' and Mr O’Brien consequentiy had 
teams from those disciplines to assist,''^®'’ The demands on Mr G'Brien’s time were 
significant and he frequently worked long days.^^®^ Mr O’Brien described his job in 2006 
as keeping ’55 balls in the air at once’.''283

50.33 The workload of the Purana Taskforce was reientless.'’^®'  As Mr Overland explained in 
his evidence, ‘the murders kept happening so the scope of the investigations being 
covered by Purana grew.”’^®®

*

50.34 When Mr O’Brien commenced full-time at Purana as Acting Inspector, it was an 
upgraded position from his former role as a Senior Sergeant.''^®® He oversaw Purana’s 
massive operations in an Acting role. Immediately below him were six or seven crews of 
detectives, each running their own investigations.''26'^

50.35 Mr O’Brien’s responsibilities were broad. For example, he had four or five full time 
telephone intercept monitors constantly receiving intelligence. He oversaw them and 
directed covert support as needed in response. He also oversaw a team from the non
compliance area of the tax office, an element of the asset disruption approach to 
organised crime,''®®

50.36 Mr O’Brien’s superior officer, Mr Overland, explained in his evidence that it was ‘quite a 
struggle’ to get task forces of the size of Purana properly resourced.''®®® Getting new 
resources was ‘very difficult’ and a ‘contest’,^®®

Exhibit RC0464B - Statement of James (Jim) O’Brien, 14 June 2C1S at [53] (VPL.Q014.0040.0001 at .6012).
Exhibit RC0933B - Diary of Mr James (Jim) O’Brien. 12 September 2005 (VPL.010(3.0073,0076 at .0151). 

1279 Tt 2136,45-47 (S Overland).
Exhibit RC0464S - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [86] (VPL.0Q14.004Q.0001 at .0019). 

12®’ Exhibit RC0464B - statement of Mr James (Jim) O’Brien, 14 June 2019 at [86] (VPL.Q014.0Q40.G001 at .0019). 
'•®T567S.10-11 (J O’Brien).
«“®T5.546.14 (J O’Btien).
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T12125.40-41 (S Overtand).

’“®T121126.24-38 (S Overland).
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50.37 Whilst the Purana Taskforce was better resourced after the murders of Jason Moran 
and Pasquale Barbaro/^si Mr Overland acknowledged in evidence that, in hindsight, 
the resources ‘may not have been sufficient’.xhe evidence indicates that 
consideration was once given to placing a legal practitioner within the Purana Taskforce 
so that detectives had sufficient legal support available.That did not occur and, in 
hindsight, it would have been of great benefit.

50.38 As noted above, Mr O’Brien's responsibility of overseeing Purana involved overseeing 
the work of up to 100 individual ntembers.t^w There was no Superintendent above him 
who was closely focussed on the Purana Taskforce.

50.39 There was also confusion within command about reporting lines. While Mr Overland 
thought that Mr O’Brien was reporting to Commander Purton,Mr O’Brien did not 
understand that to be his reporting line. It was clear from Corn, Purton’s evidence that 
his role was fairly limited.

50.40 Mr Overland said in evidence that, with the benefit of hindsight, formal processes and 
resources dedicated solely to monitoring and managing the issues that arose as a result 
of the use of Ms Gobbo as a human source were required in both the SDU and within 
Crime Command.Without such systems, Mr O'Brien was left vulnerable. He was 
receiving constant intelligence from the SDU without there being adequate systems in 
place. Further, with adequate systems in place, Mr O’Brien would never have been put 
in the most unfortunate position of Ms Gobbo attending at St Kilda Road to advise Mr 
Cooper and him having to deal with it.

50.41 Mr Overland said in evidence that, in hindsight, there should have been embedded legal 
support in place in relation to Ms Gobbo’s use as a human source.

50.42 A feature of the size and complexity of the officer in charge role was that Mr O’Brien 
was not involved in the details of the investigations being conducted by the crews. That 
responsibility sat with the crew sergeants,and they had significant autonomy. Mr 
O’Brien received high level briefings about the status of investigations and relied on bis 
crew sergeants to ‘brief up’ issues that required his particular attention. Accordingly, Mr 
O'Brien did not know, and could not have known, the intricate details of each 
investigation that was being undertaken.

50.43 Further, Victoria Police was heavily siloed. There was little information sharing between 
areas and people, including between the MDID and Purana.As Mr O’Brten observed 
“rarely would different disciplines from within the Crime Department communicate 
anything to do with their investigations between each other".'®®  This entrenched feature 
of Victoria Police resulted in its officers working in their specific areas of responsibility 
and trusting that their colleagues in different disciplines were discharging their 
responsibilities. There was a high degree of trust between disciplines, and it was rare 
for an officer to question the decision-making or work of another discipline. As will be 
seen, the heavy stratification of Victoria Police and the entrenched culture of trust

**

®sit11622.2-S-34(C Nixon).
12S2 T12135.29-30 (S Overland),

Exhibit RC0314- Operation Posse Operational Assessment, April 2005 at p 66 (VPL.0100.0010.1743 at .1808); T5497.18-
29 (J O’Brien).

T12128.16-18 (S Overland).
T12131.1-3 (S Overiand).

12SS 112-138,9-16 (S Overland).
cs? T12143.1-2 (S Overiand).
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among disciplines was to lead to a particular consequence for the interactions between 
the SDU and the Purana Taskforce,

Proposed finding at [1334] of Counsel Assisting’s submissions

50.44 Counsel Assisting submit, at [1334], that it is open for the Commissioner to find that, by 
12 September 2005, Mr O’Brien knew that Ms Gobbo was acting for Tony Mokbei and 
that her use as a human source against him, as her client, was being considered. On 
the evidence, that finding is not open,

50.45 Mr O’Brien acknowledged that, when he referred Ms Gobbo to the SDU, he knew that 
she had acted for Tony Mokbel in the past, and that, if she had information of 
assistance to police that she could provide about Tony Mokbel, police would want such 
information.Mr O’Brien did not know that there could be difficulties in her providing 
such information by reason of her previous representation of Tony Mokbel. That was, 
first, because any conflict was a “conflict for her” to sort outj^'’^ and, second, because 
Mr O’Brien was interested in ’what was still going on and what criminal acts were being 
committed’’'’®® and, third, Mr O’Brien believed that the information he was receiving 
from the SDU was being picked up by Ms Gobbo in the course of her socialisation with 
a ’team of crooks’.^®®'*

50.46 As a consequence, Mr O’Brien had no awareness of the potential for conflict because 
he distinguished between past offending, for which Ms Gobbo had represented Tony 
Mokbei. and ongoing offending, which had not been charged and, consequently, in 
relation to which Ms Gobbo did not act for him. Thus, there is no basis for the 
Commissioner to find that Mr O’Brien knew that Tony Mokbei was an existing client of 
Ms Gobbo’s in late 2005 and no basis to find that Mr O’Brien knew that she was being 
considered for use against Tony Mokbel as a client.

50.47 Instead, while understanding that Ms Gobbo had acted for Tony Mokbel in the past, he 
did not believe that she was offering to provide information about Tony Mokbei in 
relation to matters for which she was briefed to act for him or had been briefed to act for 
him in the past. This is an important distinction. Many other officers gave similar 
evidence. It is clear evidence that officers did not understand the conflict that had 
arisen. It also underscores the importance of this Commission identifying with precision 
the exact conflicts that arose and the reasons why they were not adequately addressed, 
in the case of conflicts of the kind that arose in reiation to Tony Mokbel as a past client 
of Ms Gobbo, the conflict was not Identified because of the complete absence of any 
training on such issues.

Operation Posse and the Operation Posse Investigation Plan

50.48 The origins of Operation Posse are dealt with elsewhere in these submissions. As those 
submissions reveai. Operation Posse was not established in response to Ms Gobbo’s 
registration as a human source: it pre-dated that event by almost twelve months, insofar 
as Mr O’Brien was concerned, the opportunity to drive Operation Posse vindicated his 
conviction that Victoria Police needed a standing taskforce on organised crime. It also 
reflected Mr O’Brien’s strong view that the gangland killings were inextricably linked to 
drug trafficking and that disrupting drug trafficking in Victoria would end, or reduce, the 
kiilings.^®°®

’an T5S13.27-29 (J O’Srien).
75513,34-35 (J O’Brien).

1303 T5513.35-3S (J O’Brien).
75639.23-26 (J O’Srien).

1305 Exhibit RC0464B - Statement of Mr Janies (Jim) O'Brien. 14 Jane 2019 at {85]-[87] (VPL.0Q14.0040,0O01 at ,0019).
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50.49 White Operation Posse pre-dated Mr O’Brien’s appointment as officer in charge of the 
Purana Taskforce, it was an opportunity for Mr O’Brien to give effect to his views on 
how to bring the gangSand kiilings to an end, Mr O’Brien was dear and firm in his 
evidence that Operation Posse did not “kick off with Ms Gobbo’s recruitment”.’®® 
Operation Posse kicked off with the intelligence assessment that Purana Phase I had 
undertaken in 2004 (the Posse inteShgence Assessment).’''’®''

50.50 In October 2005, Mr O’Brien authored the Operation Posse investigation Plan.’®® The 
Investigation Plan included as one of its objectives the utilisation of ’continuing 
information provided by registered human sources'.''®®®

50.51 That Operation Posse would use information from registered human sources is not 
remarkable. The use of human source information was a central feature of the work of 
the Purana Taskforce and policing more generally, especially drug policing. Within that 
context, Mr O'Brien acknowledged that the objectives included receiving information of 
assistance from Ms Gobbo.®’® However, it is important to acknowledge that when the 
Investigation Plan was formulated Mr O’Brien did not know, and could not have known, 
the volume of information that Ms Gobbo would provide. Nor was Ms Gobbo the only 
human source that Operation Posse would utilise.

50.52 There are several noteworthy features of the investigation Plan. First, It had seven 
investigative objectives, of which the use of registered human sources was but one."'®'" 
The seven investigative objectives identify that Mr O’Brien intended to achieve the aims 
of Operation Posse through the use of a wide range of policing methods. Thus, 
descriptions of the Investigation Plan, such as found at paragraph [1767] of Counsel 
Assisting’s submissions, are misleading. Ms Gobbo was not at the centre of the Plan,

50.53 Second, the Investigation Plan identified that human source handling and management 
was a major issue outside the scope of the investigation, and that, where possible, all 
human sources were to be handed by the DSU (as it then was).'®'® The out of scope 
provisions also identified that all relevant risk assessments would be conducted by the 
DSU . As is deseribed elsewhere in the submissions, this separation of responsibilities 
contributed to the failure of Victoria Police to properly identify and respond to Ms 
Gobbo’s conflicts of interest. However, for present purposes, it is cogent corroboration 
of Mr O’Brien’s evidence that he believed that the DSU (later the SDU) would he 
responsible for all aspects of the management of human sources, including the 
necessary risk assessments, and that he trusted that the DSU/SDU would manage 
these risks appropriately.

50.54 Third, the Investigation Plan prescribed that all necessary steps wouid be taken to 
protect the identity of human sources in the investigation.''®''® That statement was 
consistent with the Victoria Police direction that officers were to maintain the utmost 
confidentiality in reiation to the identity of informants and were not permitted to disclose 
the name of an informant in written reports unless directed to do so by an officer (see 
the Training section in Part 1 of these submissions). In line with this direction, the 
Investigation Plan’s first key performance indicator was “identities of human sources

T5949,42-44 (J O’Brien),
T5949.42-44 (J O’Brien).
Exhibit RC04673 - Operation Posse Investigation Plan, 17 November 200S (VPL.0100.0009,0001
Exhibit RC0467B - Operation Posss Investigation Plan. 17 November 2005 at p 3 (’VPL.0100.0009.Q001 at .0003).
T5522.18-19 (J O’Brien).
Exhibit RC0467B - Operation Posse Investigation Plan, 17 November 2005 at pp 3-4 (VPL.OI00.0009,0001 at .0003-0004), 

raw Exhibit RC0467B - Operation Posse Investigatior! Plan, 17 November 2005 at p 4 (VPL,01OO.0009.Q00t at .0004). 
raw Exhibit RC0467 - Operation Posse Investigation Plan, 17 November 200.5 at p 4 (VPL.0100.0009.0001 at ,0004). 
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protected".^®” The terms of the Investigation Plan are wholly consistent with Mr 
O’Brien's evidence that, in relation to Ms Gobbo, his overriding concern was to protect 
her safety and that his conduct in reiation to matters that had the potential to 
compromise her identity was motivated by his desire to protect her safety and not from 
any desire to interfere with the administration of justice.

50.55 Counsel Assisting submit, at [1101], that the desired ‘’‘flexibility’, thinking ‘outside the 
box’ and developing ‘innovative and perhaps novel ways’ for the investigation to 
continue, called for in the Posse Operational Assessment, were very much realised in 
the registration of a practising barrister to inform against her clients”, ’^''® That 
submission is a cogent example of the caution with which the whole of Counsel 
Assisting’s submissions about Mr O’Brten should be received. The proposition that Ms 
Gobbo was recruited as a human source to inform on her existing clients is wrong. 
There is no evidence to that effect. Certainly, Mr O’Brien did not refer her to the SDU for 
that purpose and there is no evidence that he intended she would be used in this way.

50.56 Further, any assessment of Operation Posse that is founded on this incorrect premise is 
unlikely to correctly identify what went wrong, and why. insofar as Mr O’Brien is 
concerned, starting from the premise that he led an operation that had this objective will 
result in a failure to accurately identify why Mr O’Brien acted as he did, and the 
inadequate governance and regulation arrangements and the organisational dynamics 
that contributed to his conduct.

50.57 in addition to inferring intention on the part of relevant Victoria Police officers, including 
Mr O’Brien, to act improperly, (which in at least Mr O’Brien's case is not an inference 
that is open to be made on the evidence) Counsel Assisting’s submission at [1101] is 
overly simplistic and fails to grapple with the fact that the size and complexity of the task 
Mr O’Brien was charged with undertaking and the innovative and novel ways he was 
employing to achieve it - not least being the creation of a multi-diseipiinary taskforce 
that was unique in Victoria Police.

50.58 The Investigation Plan is powerful evidence of the absence of any intention on the part 
of Mr O’Brien to act improperiy or to allow those under his command to do so. it is also 
important contemporaneous corroboration of Mr O'Brien’s evidence on key matters and 
provides an independent and reliable source of evidence about the key structural 
deficiencies that Victoria Poiice submits contributed to Ms Gobbo’s involvement with 
Victoria Police. If Ms Gobbo was to be at the centre of Operation Posse and Mr O’Brien 
knew that it was wrong to use her as a human source, then the purpose of Mr O’Brien 
preparing a detailed investigation Plan for Operation Posse that says otherwise is 
inexplicable.

50.59 Throughout October and November 2005, Mr O’Brien had regular discussions within the 
Grime Department about sourcing staff and equipment to properly staff the intelligence 
cell of Operation Possey'''^‘ The need for additional resourcing did not arise because of 
the volume of information that Ms Gobbo was providing,’^’^ but rather because of the 
work that needed to be done to build a Tull picture’ of Mokbel and his associates."'^^®

50.60 On 3 November 2005, Mr O’Brien attended a meeting with Commander Purton and Di 
White to discuss staffing and resources for Operation Posse and Mr O'Brien then 
convened a sub-officers meeting and advised the team about “personnel and resource

Exhibit RC0467 - Operation Posse Investigation Plan, 17 November 2G0S at p 4 (VPL.0100.0009.0001 at .0004}, 
’S’'' Counsel Assisting Submissions at p 257 [1101], Vol 2.

Exhibit RC04643 - Statement of Mr James (Jim} O’Brien. 14 June 201S at [52} (VPL.0014.0040.0001 at .0012).
'S'’' T5540.40-43 (J O’Brien}.

T5540.45 - T5541.2 (J O'Brierii.
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issues re Op Posse,,.”.’®’® In mid-November 2005, Operation Posse formally 
commenced.

Receipt of information from the SDU

50.61 DSS O’Brien was the single point of contact for the SDU to disseminate intelligence 
provided by Ms Gobbo to the Purana Taskforce.’®’^-® Critically (and in further evidence of 
his focus on safety) Mr O’Brien refused to receive information reports from the SDU 
until a secure directory had been established.’^^’

50.62 The dissemination of information to a single point of contact was part of the “sterile 
corridor" principle on which the SDU operated.Reports from the SDU to Mr O'Brien 
were ‘hot debriefs’- verbal briefings about important or time critical intelligence obtained 
from Ms Gobbo.’^^a

50.63 These ‘hot debriefs’ were not a “back and forth conversation” in which Mr O’Brien 
sought clarification, but a ease of “they’d ring, and I’d get my pen out and start 
writing”,Mr O'Brien did not filter the information he received during these ‘hot 
debriefs'; he wrote exactly what he was told and the majority of the time it was word for 
word.’®”®

50.64 Sometimes, the information was of marginal relevance and DSS O’Brien did nothing 
more than record it.’®'®® At other times the information was useful background that 
allowed investigators to draw links between persons of interest.’®®'' At other times still, 
the information was useful intelligence that led to telephone intercepts, surveillance or 
other inquiries.’®®® Where information was used in that way, DSS O'Brien made a note 
of it in his diary.’®®®

51 Section G No intention to act with impropriety
51.1 Mr O’Brien’s involvement in the events connected to Ms Gobbo is dealt with in further 

detail below. However, it is important to understand the context in w'hich that 
involvement occurred. Mr O’Brien did not embark on a course of action pursuant to 
which he and his team procured Ms Gobbo to act in breach of her professional 
obligations for the purpose of persuading accused persons to cooperate w'ith police, nor 
did he utilise the SDU to ensure that evidence of Ms Gobbo’s use vif'as protected from 
disclosure to accused persons and the courts. Instead, the evidence reveals that Mr 
O’Brien utilised information provided to him by the SDU in the belief that he was lawfully 
entitled to use that information for the purposes of complying with his oath of 
investigating serious criminal offending and apprehending those suspected of serious 
criminal offending. In so doing, Mr O’Brien failed to identify and/or respond to the 
conflict of interest and disclosure issues when they arose.

51.2 In relation to the position that Mr O’Brien occupied as head of the Purana Taskforce, the 
key structural deficiencies that contributed to Mr O’Brien’s failure to identify and respond 
to the conflict of interest issue and the disclosure issue are deseribed eartier in these

Exhibit RC0468B - Mr James (Jimi O’Brien Diary Summary, 3 November 2005 at p 6 (VPL.0005,0126.000'i at 0006).
Exhibit RC0464S - Statement of Mr James {Jimi O’Brien, 14 June 2013 at [56] {VPL.0Q14.004Q.0001 at .0013); T3638.42 - 

T3639.1 (S White),
Exhibit RC0292 - Diary of Mr Sandy White, 11 October 2005 at pp 18-20 {VPL.2000.0001.0440 at .0457-0459).
Exhibit RC0464S - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [57]-[58] eVPL.0014.0040.0001 at .0013).
Exhibit RC0454S - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [60] (VPL,0014.0040.0001 at .0013).
T5534,19-22 (J O’Brien),

’^^515534,25-26, 30-31 (J O'Brian).
’328 Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [66(a)] (VPL.0014.0040.Q001 at .0015).
’822 Exhibit RC04643 - Statement of Mr James (Jim) O’Brien. 14 June 2019 at (66fb)] (VPL.0014.0040.0G01 at .0015), 
'828 Exhibit RC0464B - Statement of Mr James {Jim} O'Brien. 14 June 2019 at [66(o)j (VPL.0014.0040,0001 at .0015). 
’823 Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [66{c)j (VPL.0014.0040.0001 at ,0015). 
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submissions, in reiation to Mr O’Brien personally, the key deficiencies that contributed 
to that failure were:

(a) inadequate training in reiation to Victoria Police’s obligation of disclosure;

(b) the absence of any training in relation to the identification and management of 
legal practitioners’ conflicts of interest; and

(c) inadequate use of legal advisers,

51.3 Consequently, Mr O’Brien did not take the steps that he now accepts he should have 
taken to respond to these issues.

51.4 There are several central features of Mr O'Brien’s evidence that informed his response 
to Ms Gobbo’s breach of her professional obligations and which must be given 
appropriate weight when considering whether Mr O’Brien acted with the intent alleged 
by Counsel Assisting.

51.5 First, Mr O’Brien briefed his superior officers about Ms Gobbo’s approach to Victoria 
Police and potential registration as a human source. If there was a concern about the 
risk to the administration of justice arising from a matter as fundamental as Ms Gobbo’s 
occupation as a barrister, it was reasonable for Mr O’Brien to expect that his superior 
officers (who were part of Executive Command and reported directly to the Chief 
Commissioner) would either direct him to address it, or to take steps to address it 
themselves, at the point of registration. They did not do so and, accordingly, it was not 
unreasonable for Mr G’Brien to proceed on the basis that there was nothing inherently 
improper about Victoria Police using Ms Gobbo as a human source.

51.6 Second, Mr O’Brien saw the risks attaching to Ms Gobbo’s human source role 
principally through the lens of her personal safety.-33° That was understandabie in light 
of Mr O’Brien’s experience with Terrence and Christine Hodson who had moved in 
similar dangerous drug circles to Ms Gobbo. Mr O'Brien saw her as a “high risk” 
informer and he wanted that risk “out of the MDID”,■’3®' His “full focus was her personal 
safety”.''®®® As he vividly and compeiiingly put it “... my whole focus in this matter was in 
relation to the deaths of the two Hodsons. There were two people that were dead, shot 
in the back of the head in their ov/n house who were police informers. My first and 
foremost consideration always was the life of the informer and the protection of their 
identity”.''®®® Mr O’Brien did not turn his mind to criticism of, or embarrassment to, 
Victoria Police as a risk.''®®  What he considered was that if Ms Gobbo’s use became 
known “she’d be dead”.''®®’®

*

51.7 Third, and following, Mr O’Brien frankly conceded that the purpose of him referring Ms 
Gobbo to the SDU was to “outsource the whole situation’.'®®® Accordingly, when asked 
what he would have done if a member of his crew had raised concerns, he replied that 
he would have said that the issue was being handled by the SDU.''®®® It was only if the 
suggestion was put that the SDU was not adequately managing a risk that he wouid 
have sought advice from a senior officer.'®®® Mr O’Brien intended that the SDU would 
manage Ms Gobbo and the risks attached to her use, while he and his crews would

T5513.44-46 (J O’3nen). 
'321 75.508,27-30 (J O’Brien). 
1322 T5514.4-6 (.J O’Brien). 
1233 T6837,'i-8 (J O’Brien). 
13-3 T5529.1-6 (J O'Brieni,

T5529.5 (J O’Brien). 
1336 T5515.4G (J O'Brien). 
'333 T553Q.3-5 (J O'Brien). 
1333 T5530.11-14 !J O’Brien). 
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focus on investigating serious criminal offending using information that the SDU 
considered appropriate to disseminate to him through the sterile corridor.

51.8 It is apparent from the discussion below in relation to particular individuals that the 
consequence of the key structural deficiencies in the management of the SDU was that 
information was disseminated to investigators that was impacted by the conflict of 
interest issue and the LPP issue and that investigators, including Mr O'Brien, utilised 
that information trusting that they could lawfully use it in their investigations. They 
received the information in good faith. Further, the key structural deficiencies referred to 
led to a situation where investigators, including Mr O’Brien, did not act on these issues 
when they did identify them because of their understanding and expectation that the 
SDU was responsible for managing them.

51.9 Mr O’Brien’s understanding and expectation was reasonable in light of the prevailing 
circumstances. Victoria Police operated on the basis of a clear delineation between 
disciplines and according to a strict chain of command. The SDU was set up for the 
specific purpose of managing high risk human sources, relieving the operational 
disciplines - such as MDID and Purana - from that specialist work. Further, the member 
of Executive Command responsible for the SDU, and who was a much higher-ranking 
officer than Mr O’Brien, knew Ms Gobbo was a source. Understood in the context of 
what Mr O’Brien had confronted in the Drug Squad and the MDID, Mr O’Brien’s 
understanding and expectation that the SDU would be managing the risks attached to 
Ms Gobbo’s registration and use is understandable. There was no reason for him to 
think otherwise.

51.10 Fourth, and consequently, Mr O’Brien did not turn his mind to the question of whether 
the information he received from the SDU was subject to legal professional privilege.^339
His job was to investigate criminal offences, and the information he received from the 
SDU was considered for its value in such investigations. 13“*°  Mr O’Brien understood that
it was the function of the SDU to filter out information that was subject to legal
professional privilege before it was disseminated to him. That was a reasonable
expectation. Removing privileged information was the SDU’s responsibility. It was also
not an uncommon process within Victoria Police. The |operated in
that same way - it removed privileged information before disseminating information 
captured using telephone intercepts. The issue also arose in the context of executing 
search warrants - privileged information needed to be quarantined.

51.11 Fifth, independent of the LPP issue, Mr O’Brien did not appreciate the extent of Ms 
Gobbo’s professional obligations in relation to situations of conflict. Mr O’Brien, who 
received no training on the topic or direction from superior officers, understood the 
concept of a conflict of interesti34i “jp g commercial sense”,put did not entirely 
understand how it applied to lawyers.''3'3  He made the pertinent observation that he had 
seen lawyers represent multiple people involved in the one matter, and that without 
knowing the actual facts of the case it was not possible to say whether there was a 
conflict or not.''^"'  That underscores the point, discussed elsewhere in these 
submissions, that police officers will rarely be in possession of enough information to

*

**

1339 Exhibit RC0464B - Statement of Mr James (Jim) O'Brien, 14 June 2019 at [67] (VPL.0014.0040.0001 at .0015).
Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [67] {VPL.0014.0040.0001 at .0015).

’341 T5464.27-28 (J O'Brien).
1342 75464.1-2 (J O’Brien).
1343 75464.30-31 (J O’Brien).
1344 75464.33-38 (J O'Brien).
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determine whether or not a conflict exists where a Sawyer acts for two or more people in 
the same matter.

51.12 Mr O’Brien frankly conceded that he did not ever turn his mind to the prospect that the 
receipt of information from Ms Gobbo might be considered by others to be wrong, 
that the courts might have some concern about what was going on with Ms Gobbo"' 
or that there was a need for legal advice. Mr O’Brien had no recollection of any 
member of his crew expressing concern about Ms Gobbo being a human source, and 
maintained that such discussions did not happen.'3^® Mr O’Brien had no recollection of 
having any discussion with Sandy White about the possibility of convictions being 
impacted if Ms Gobbo’s status as a human source became known/^® and, despite Mr 
Qveriand's evidence, had no recollection of having any such discussions with Mr 
Overland.""^®® Mr O’Brien was not alone in not turning his mind to the above issues. As 
set out in Part 1 of these submissions, dozens of officers at Victoria Poiice knew that Ms 
Gobbo was a source and not one person was sufficiently concerned to elevate the issue 
up the chain of command.

51.13 One critics! aspect of Mr O'Brien’s lack of understanding was the heavy emphasis he 
placed on the nature of the information that Ms Gobbo was providing - namely, 
information about extant criminal offending that came to her attention in the course of 
her social relationships with persons involved in organised crime. Thus, for example, 
when he referred Ms Gobbo to the SDU, he knew that she had acted for Tony Mokbei 
and that Tony Mokbel was a person of interest."'®®’ Mr O’Brien did not turn his mind to 
the potential difficulties that might arise because of Ms Gobbo’s previous representation 
of Tony Mokbel. That was, first, because the conflict was a “conflict for her” to 
assess.""’®® and, second, because Mr O’Brien was interested in “what was stil! going on 
and what criminal acts were being committed”."'®®® In short, Mr O’Brien failed to identify 
the conflict.

51.14 Sixth, and foilowing, Mr O’Brien had a reasonable expectation that Ms Gobbo would act 
in accordance with her professional obligations, Mr O’Brien accepted that, with 
hindsight, Victoria Police should not have allowed Ms Gobbo to act for individuals where 
there was a conflict of interest."'®®'  But it was clear from his evidence that he principally 
regarded that as an issue for Ms Gobbo to assess and sort out.’®®®

**

51.15 This is not to say that Mr O’Brien did not think he had a responsibility to act when he 
became aware of unethical or unlawful behaviour. Indeed, he firmly refuted that 
suggestion.’®®® When he saw unlawful or unethical behaviour, he acted on it.’®®" Rather, 
it is to say that Mr O’Brien saw no issue with Ms Gobbo providing information about 
ongoing criminal activity, and he did not ever form the view that Victoria Police's use of 
Ms Gobbo was impacting on any person’s right to receive a fair trial.'®®®

1MST5529.15-21 (J O’Srien}.
75529.2.3'25 (J O’Sriafi).

1347 15529,35-36 (J O’Siien}.
•'»’S T5529.46-47 (J O'Brien).
’"**8 75933.2-15 0 O’Brien).

See T5951.27-29,15962:9-17 {J O'Brien); T12122.8-15, 23-30 fS Overland).
T5513.27-32 (J O’Brien),

’ss:- T5513.34-35 (J O’Brien).
T5S13.35-36 (J O'Brien).

*85^ 15805,8-9 (J O’Brieni,
*85815805.20-21 (J O’Brien).
*®s 15531,16-24 (J O’Brien).
'88'' 15531.16-24 (J O’Srien).
*85515531,8-14 (J O'Brien).
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51.16 Seventh, and criticahy, there is no evidence to support a conclusion that Mr O’Brien 
directed members of Purana to deal with information concerning Ms Gobbo in a way 
that would protect it from disclosure to an accused person, or in court proceedings. 
There is also no evidence at ail that Mr O'Brien directed his crews about how to record 
information relating to Ms Gobbo (whether in her capacity as a barrister or a human 
source) nor that he took any steps to enforce such a direction.

51.17 On 30 January 2006, approval was given for Mr O’Brien to run two diaries.^®®® Counsel 
Assisting submit that this proposal (which was not implemented) was “approved 
specifically relating to Ms Gobbo’s role as a human source”.'’®®® The implication in 
Counsel Assisting’s submissions is that the idea was eonnected to Ms Gobbo 
specifically, and that she was to be treated differently to other human sources. 
However, Mr O’Brien’s evidence was that it was specific to Ms Gobbo “at the start of 
this operation"'’®®’ and that it was not something Victoria Police had done before and 
was “just a bit of a thought”.'’®®^ The idea was seen as a potential mechanism for the 
“protection of the informer”.'’®®® That is, it was a new idea, motivated by a desire to 
protect the safety of human sources in the operation, of which Ms Gobbo was the first. 
Mr O'Brien was motivated to protect Ms Gobbo, not to hide disclosable material. In any 
event, this nevi/ mechanism to protect her safety was not implemented.

51.18 Mr O’Brien emphatically denied that Purana Taskforce members who knew Ms Gobbo’s 
identity would have been instructed to be careful about what they wrote in their notes 
about matters in which Ms Gobbo was involved.Obviously enough, crews needed to 
be careful not to identify Ms Gobbo as a human source. But that is a consideration that 
applied to al! human sources and was reflected in Victoria Police policy. Crews were 
required by policy to be careful not to do anything that might reveal the identify of a 
source in this way.

51.19 The absence of instruotions not to refer to Ms Gobbo (by name or registration number) 
in members' diaries is a powerful indication that there was no coordinated plan in place 
and no dishonest intent,

51.20 DSS O’Brien himself was a diligent and prolific note-taker -- his diaries provide a 
detailed history of the contact he received from the SDU and the information it provided 
him. Mr O'Brien was challenged about whether he deliberately refrained from recording 
in his diary certain information given to him by the SDU. Mr O’Brien rejected that 
allegation, '®®® and there is no basis for the Commission to conclude that he did so. The 
suggestion does not make sense in light of how Mr O'Brien received information from 
the SDU. He received ’hot debriefs’ - that is. a handler would call him and give him a 
download of information while Mr O'Brien wrote it all down. It would be most difficult in 
those circumstances to try to make a quick assessment of whether he should or should 
not have a piece of information and then decide whether to write it down.

51.21 Mr Q’Brien had “no reason”’®®® not to take notes of what the SDU told him. While 
accepting that it was possible that an entry had been missed, he could not recall a 
single conversation with the SDU that he had not recorded in his diary.'’®®''' Mr O’Brien 

3437-8960-2085V1272
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took “note after note after note” and had “no reason not to take notes when somebody 
rang him with information".’'®®® Mr O’Brien did not “intentionally leave anything out of his 
diary.’’®®® In the course of a busy day it was possible that information that was ‘fairly 
unimportant’ might not have been written down.’'®®® Mr O'Brien rejected the suggestion 
that his diaries were “not touchable” for the purposes of disclosure in court proceedings, 
giving firm and clear evidence that they were “always available” to informants and other 
members involved in prosecutions.'®®’’ There is no evidence that his diaries were not 
accessibfe.

51.22 if Mr O’Brien and the SDU knew that information was being disseminated to Mr □’Brien 
that he should not have been given, there were easy ways to get it to him without any 
record. Instead, the SDU officers and Mr O’Brien wrote it all down.

51.23 Nor was there any evidence to support the suggestion that Mr O’Brien had instituted a 
practice in the Purana Taskforce of not keeping draft witness statements so that they 
would not be disclosable in court proceedings, or that there was such a practice in the 
Taskforce more generally.’'®''® In fact, Mr O’Brien was not aware of any practice in 
relation to draft statements being retained or otherwise,'®®® Mr O’Brien was not aware of 
any occasion on which drafts were discarded to prevent them from being disclosed.'®®'' 
Mr O'Brien’s expectation was that any amendments to a draft statement, whether by the 
maker or otherwise, would be retained,’'®''® This is reflective of Mr O’Brien's diligent work 
practices, in that Victoria Police policy did not include any requirement of that kind and 
there was no force wide practice (see the Training section in Tranche 2 of these 
submissions),

51.24 Consistently, Mr O’Brien’s evidence was that issues of disclosure in relation to matters 
before the courts wouid be “dealt with in the normal manner’, ’'®''® To the best of his 
knowledge, briefs were , put together with everything in them, not put together 
selectively”, ’®''"'' To the extent that this led to concerns about material identifying Ms 
Gobbo that concern was not about a “secret" process being discovered.'®®® Rather, it 
was a concern for Ms Gobbo’s safety in the event that her role became known.’’®''® It is 
important to recognise that Mr O’Brien was at Inspector rank and Inspectors did not 
prepare briefs, respond to subpoenas, make disclosure or otherwise involve themselves 
in court proceedings. His evidence was based on his expectations and the absence of 
any observable conduet to the contrary.

51.25 Further, Mr O’Brien did not have any discussions with anyone about what poiice 
members should say if confronted with questions about Ms Gobbo in the course of a 
proceeding,’’®®® nor was he aware of the SDU having such discussions.’’®®’’ ViGtoria 
Police policy contained instructions in relation to that issue (seethe Training section in 
Tranche 1 of these submissions). Equally, Mr O’Brien did not have any discussions with 
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Mr Cooper or Mr Thomas about them not revealing Ms Gobbo’s role in advising 
them.

51.26 Mr O’Brien’s frank, direct and honest evidence was that, as he saw it, he “never had an 
issue tike that arise" in connection with Ms Gobbo.''3®’ That was because, first, he was 
“hiding nothing” and recording everything/®®’  second, everyone up to Assistant 
Commissioners knew what was going on®®®  and, third, he briefed up and recorded 
everything in his diary,®®®  which went everywhere with him.®®''

*
*

* *

51.27 Finaiiy, that there was no scheme in place is evidenced by the discussions that took 
place from time to time among the crew members. The position was eSoquentiy 
expressed by DSC Rowe, who recaifs discussions among the team in the early days, as 
follows;

•'•«T5803.41 {J O’Brien).
T5S48.20-22 (J O'Brien).
T5548.29-31 (J O’Snen). 

'3®' 75.548,32-34 (J O’Brien), 
1358 75548,33-34 (J O'Brien).

75999,37-38 (J O'Brien), 
«®T9199.26-32(PRowe). 
135S T5914.12-14 (J O’Brien).

T5934.26-28 (J O'Brien).
75524,17-22 (J O’Srien),
75705,16 (J O’Brien),

I remember talking about it and / think on probably a couple of oocasions. Despite 
everything, you knew, there’s no point doing any of this if we thought it was ali 
going to fall over. What would be the point? All those hours, ail that effort, ail that 
time away from home, lose if at court, whatever if is, like what is the point?"^^’^

51.28 Discussions of this kind belie the suggestion that Mr O’Brien was overseeing a 
concerted plan, if such a plan was in place, the crews would not have speculated about 
the potential consequences of the conflicts that were arising. They would have known 
and understood the scheme that was in place and acted accordingly.

51.29 Accordingly, there is no basis for this Commission to conclude that Mr O’Brien was 
acting to disguise Ms Gobbo’s improper conduct, or improper conduct on the part of 
Victoria Police. Instead, the truth is that Mr O'Brien failed to identify and/or respond to 
the unique conflict of interest issue when it arose, Mr O’Brien accepted that, with the 
passage of time and hindsight, the Purana Taskforce should have done more than it 
did,®®®  He accepted that it would have been better for legal advice to have been 
obtained on day one. ’®®'® But nothing, as Mr O’Brien put it, rrothing could be “further 
from the truth” than the suggestion that Purana intended to engage in conduct that 
would hide information to deny the courts the ability to determine whether accused 
persons would receive a fair trial.®®  Nor was there a view within Purana, the SOU or 
Victoria Police that it was aoceptable for the poiice to bend or break rules to achieve a 
desirable outcome.®®®

*

**

*

51.30 The position in which Mr O'Brien found himself is a graphic illustration of the practical 
consequences of the key structural deficiencies identified elsewhere in these 
submissions,

51.31 The absence of any embedded risk management oversight allowed Ms Gobbo to be 
registered without a proper appreciation, at an organisational level, of the risks inherent 
in her registration. Victoria Police officers, acting in good faith but without the necessary 
training and knowledge, allowed Ms Gobbo to be registered and used without analysing 
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the risks to the administration of justice that would arise, and without any organisational 
plan for how to manage the potential for conflict,

61.32 That foundational failure was able to occur because Victoria Police had no embedded 
risk management, inoiuding legal risk management, oversight. Victoria Police officers 
could only act on the risks they were able to identify. Consequently, the very real risk to 
the administration of justice that arose from the use of Ms Gobbo as a human source 
was neither appreciated, nor addressed. Criticat among those failures was the failure to 
identify the risk that persons apprehended on the basis of information supplied by Ms 
Gobbo would seek tegai advice from her and the failure to identify the risk that Ms 
Gobbo might actually provide such advice.

51.33 If a robust risk assessment had been made by persons trained in risk management and 
had appropriate risk management systems put in place, it is difficult not to conclude that 
officers such as Mr O’Brien would not have been placed in the position in which they 
found themselves. It is impossibie to see how Mr O'Brien would have been put in the 
position he was if the new systems now in place at Victoria Police had been in force.

51.34 The fouhdationai failures were compounded by the rigidity of Victoria Police’s structure. 
Operational officers, including Mr O’Brien, embraced the SDU to relieve their units from 
the risks attaching to the use of human sources. Questions connected to the propriety 
of Ms Gobbo’s use were assumed to be the province and responsibility of the SDU and 
the rigidity of the structure had the effect that it was assumed that the SDU was properly 
discharging that responsibility. Consequently, Mr O’Brien, and his crews, got on with 
their investigative work and understood that they were entitled to, and did, use the 
information they were given to discharge their core responsibility of investigating 
organised crime in Victoria,

51.35 A further conseguence was that when Ms Gobbo deliberately and knowingly placed 
herself in a position of conflict by acting for individuals she had provided information to 
Victoria Police about, Mr O’Brien and his crev)/s were left to manage the conflict without 
a complete understanding of the nature and extent of the conflicts, nor their potential 
consequences. The evidence before this Commission has made clear that the training 
provided to officers, including Mr O’Brien, about the professional obligations of legal 
representatives was addressed to the narrow subject matter of legal professional 
privilege. It did not address the broader legal and ethical obligations attaching to legal 
practitioners, such as their obligations of confidence and their obligation not to act for 
people in certain circumstances. Consequently, Ms Gobbo’s registration having been 
approved by the SDU and sanctioned by Executive Command, Mr O'Brien, and others, 
were left to navigate the use of information she provided without being properly 
equipped to identify and respond to the conflicts that arose. As discussed above, it is 
obvious that in Mr O’Brien’s case he placed significant emphasis on the nature of the 
information that Ms Gobbo vi^as providing - v/hich pertained to serious, ongoing, 
criminal conduct,

51.36 If the use of Ms Gobbo as a human source had been closely and properly overseen by 
people with a comprehensive understanding of the issues and expertise in risk 
management, including legal risk management, the conflicts that arose wouid have 
been Identified and immediately addressed. To leave the complex issues that oould 
arise to people not trained or experienced to deal with them carried real risks.
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52 Section D: Submissions in relation to Mr Thomas and Mr 
Cooper

Mr Thomas

52.1 Counsel Assisting submit that it is open to the Commissioner to make certain findings 
against Mr O’Brien arising from his conduct in relation to Mr Thomas (a pseudonym).

I Relevance

As will be seen in this section, Counsel Assisting have failed to identify with precision 
the: (a) nature of the conflicts of interest that are said to have arisen by reason of Ms 
Gobbo acting for Mr Thomas; (b) point in time at which each of those conflicts arose; 
and (c) facts relevant Mr O’Brien’s knowledge of, and response to, those conflicts.

52.2 When a disciplined approach is taken to the identification of the alleged conflicts and 
the evidence of Mr O’Brien’s knowledge of those conflicts, it is seen that:

(a) Mr O’Brien did not know that Ms Gobbo had any conflict of interest in relation to 
Mr Thomas by reason of her earlier representation of Mr McGrath;

(b) it is not the case that Ms Gobbo was necessarily prevented from acting for Mr 
Thomas in any aspect of his proceeding - it was at least possible that Ms Gobbo 
could have acted for Mr Thomas in parts of the proceeding;

(c) Ms Gobbo and legal practitioners involved in the proceedings took steps to 
address the potential conflict of interest that arose when she acted for Mr Thomas 
having acted for Mr McGrath and, it seems, those conflicts were satisfactorily 
resolved;

(d) Mr Thomas did know that Ms Gobbo had acted for Mr McGrath, and, with that 
knowledge, he retained her;

(e) Mr Thomas’ solicitor and Queens Counsel knew that Ms Gobbo had earlier 
represented Mr McGrath;''394

(f) when Mr Thomas indicated his willingness to cooperate with Victoria Police, Mr 
O’Brien was not aware, and could not reasonably have been aware, that Ms 
Gobbo was talking to the SDU about Mr Thomas;

(g) Mr O’Brien did not want Ms Gobbo to be involved with Mr Thomas and 
encouraged Mr Thomas to seek independent legal advice because he was 
concerned that Ms Gobbo’s involvement with Mr Thomas was a risk to her safety;

(h) from time to time, Ms Gobbo spoke to her handlers about Mr Thomas;

(i) when Mr O’Brien became aware that Ms Gobbo was both acting for Mr Thomas 
and speaking to the SDU about him, he asked the SDU to arrange for Ms Gobbo 
to refer Mr Thomas to another barrister; and

(j) Mr O’Brien had little involvement with Mr Thomas after he chose to cooperate and 
was not aware that Ms Gobbo continued to act for Mr Thomas.

52.3 Consequently, the basis for the findings that Counsel Assisting have submitted should 
be made against Mr O’Brien falls away. Findings that reflect the true facts are set out 
below.
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Relevant facts

52.4 When Mr O’Brien joined Purana, Mr Thomas, aiong with his co-accused, Cart Williams, 
had a pending triai for the murders of Jason Moran and Pasquaie Barbaro on 21 June 
2003. This was one of a number of triais pending when Mr O’Brien arrived at 
Purana. Mr O'Brien did not familiarise himself with these trials or their underpinning 
investigations in detail - they were mainly looked after, in the usual way, by the crew 
sergeants.''^®® In the case of Mr Thomas, the investigation was being handled by Com. 
Bateson, who reported to DI Ryan,

52.5 The evidence against Mr Thomas and Mr Williams included information contained in a 
witness statement made by Mr McGrath in 2004. The circumstances in which that 
statement was obtained are set out in Com. Bateson’s submissions.

52.6 As is set out in detail in the submission of Com. Bateson, Ms Gobbo had acted for Mr 
McGrath when he became a Crown vi/itness. She then acted for Mr Thomas on 
occasions. Ms Gobbo was part of their crew, which explains why she was their lawyer 
of choice. Mr O’Brien refers to the evidence about Ms Gobbo in the Appendix to the 
tranche 1 submissions.

52.7 Counsel Assisting’s submissions proceed on the basis that, because Ms Gobbo had 
acted for Mr McGrath when he implicated Mr Thomas, there vvas no circumstance in 
which Ms Gobbo was able to act for Mr Thomas without breaching her professional 
obligations. That is not so.

52.8 This issue is explored in detail in the submissions of Com. Bateson. Mr O'Brien refers to 
those submissions. Mr O’Brien’s submissions must be read with Com. Bateson’s 
submissions on this issue.

52.9 As Mr O'Brien understands the submissions. Counsel Assisting submit that members of 
Victoria Police ought to have intervened to address:

(a) Ms Gobbo’s potential conflict of interest in acting for Mr Thomas after she had 
acted for Mr McGrath; and

(b) Ms Gobbo’s potential conflict of interest as a potential witness in the murders of 
Jason Moran and Pasquale Barbaro; and

(G) an alleged conflict of interest in Ms Gobbo providing information about Mr 
Thomas to Victoria Police while representing him,

52.10 If they are the submissions, they should not be accepted because;

(a) the first and second potential conflicts fall well outside the terms of reference and, 
therefore, the Commissioner has no power to make findings in relation to them;

(b) second, and in any event, as to the first conflict:

(i) it cannot be said that merely by reason that Ms Gobbo had acted for Mr 
McGrath she was unable to act for Mr Thomas in any part of the proceeding 
against him - those involved in the proceeding appear to have assessed 
the conflict issue by reference to the scope of Ms Gobbo’s retainer on each 
occasion. This is what occurred in relation to the bail application discussed 
later in these submissions and, seemingly, in relation to the committal 
hearing;
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(!i) Mr Thomas knew that Ms Gobbo had acted for Mr McGrath and, with that 
knowledge, retained her;

(fjf) Mr Thomas’ solicitor and Queens Counsel were also aware that Ms Gobbo 
had acted for Mr McGrath and, it seems, addressed her potential conflict 
accordingly;

(iv) it is not known whether the potentia! conflict was raised with Mr McGrath 
because Counsel Assisting did not call him to give evidence, Ms Gobbo 
was not asked whether she asked tor Mr McGrath’s consent. The 
Commission therefore does not know whether consent was given. It is 
unsatisfactory that submissions are made about this conflict, without the 
Commission having evidence of this Griticai fact from the key people;

(v) both Ms Gobbo and the profession took steps to address the potential 
conflicts and, it seems, were satisfied that they had been resolved; and

(Vi) there are serious deficiencies tn the evidence before the Commission about 
these matters, which leaves the Commission with an incomplete picture of 
how the potential conflicts were managed; and

(c) as to the second conflict, there was no conflict because there was no reasonable 
prospect that Ms Gobbo would be called as a witness:

(d) as to the third conflict:

(1) Ms Gobbo was not “informing” on Mr Thomas; and

(if) to the extent that she spoke about him to the SDU (in a way that was not 
informing on him), she ought not to have done so and steps should have 
been taken to prevent her from doing so and to ensure that no information 
that she provided to the SDU was disseminated to investigations, including 
Mr O’Brien.

Proposed finding at paragraph p22] of Counsel Assisting’s submissions

52.11 At [772], Counsel Assisting submit that it is open to find that if Ms Gobbo’s involvement 
in the representation of certain people had not been to Victoria Police’s advantage, 
Victoria Police would have taken steps to prevent it from occurring,

52.12 Counsel Assisting have not explained why it was for Victoria Police to intervene in this 
issue. Nor have they explained why Victoria Police would consider this to be its role 
when the OPP had carriage of the proceedings in which Ms Gobbo had potential 
conflicts,

52.13 The evidence before the Commission is that the Senior Crown Prosecutor, Mr Horgan 
SG, who was prosecuting the proceedings in which Ms Gobbo had her potential 
conflicts was dealing with the issue, Mr Horgan SC addressed conflicts with her.

52.14 In circumstances where;

(a) the OPP had carriage of the prosecutions;

(b) a member of senior counsel, Mr Horgan SC, was appearing in those 
prosecutions;

(e) Mr Horgan SC had resolved the terms on which Mr McGrath would plead guilty 
and assist police with Ms Gobbo and then he appeared many times opposed to 
Ms Gobbo when she started acting for Mr Thomas and he went on to resolve the 
terms on which Mr Thomas would plead guilty and assist police with Ms Gobbo;
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(cS) Mr Horgan SC directly raised conflicts with Ms Gobbo;

(e) others at the OPP knew the matters in sub-paragraph (c) above;

(f) Mr Thomas knew that Ms Gobbo had acted for Mr McGrath when he Implicated 
Mr Thomas;

(g) Ms Gobbo’s leader (a member of senior counsel) knew that Ms Gobbo had acted 
for Mr McGrath when he pleaded guilty and became a Crown witness against Mr 
Thomas:

(h) Ms Gobbo’s instructing solicitor knew the matters in sub-paragraph (g) and, 
according to Ms Gobbo, she specificaily told him that she had negotiated with the 
OPP and advised Mr McGrath about his statements; and

(i) there is no evidence that Mr McGrath raised any concern about Ms Gobbo acting 
for Mr Thomas (which is not surprising given that they were all part of the same 
crew),

there is no basis whatsoever for Counsel Assisting placing responsibility on members of 
Victoria Police for not trying to prevent Ms Gobbo from acting for Mr Thomas.

52.15 Nor is there any evidence from which it can be properly inferred that members of 
Victoria Police did not try to prevent Ms Gobbo from acting because it was to Victoria 
Police’s advantage to have her act. Mr Bateson's evidence was that he could not have 
cared less if it was not Ms Gobbo who acted for Mr Thomas,''^®^ Com. Bateson not 
raising the possible conflict is consistent with him also not raising the fact that Mr Grant 
appeared for both Mr Andrews and Carl Williams on different occasions in the same 
matter when they had conflicting interests. Counsel Assisting do not say that there was 
any advantage to Victoria Police in Mr Grant so acting.

52.16 The submission that members of Victoria Police did not prevent Ms Gobbo from acting 
because it was to Victoria Police’s advantage for her to aet is nothing more than cynical 
speculation that is of no assistance to the Commission.

52.17 In circumstance where there is no evidence that Mr McGrath complained about Ms 
Gobbo acting for Mr Thomas and vv’here Mr McGrath, Mr Thomas and Ms Gobbo had all 
been part of the same crew, Mr McGrath may not have cared less that Ms Gobbo was 
acting for Mr Thomas after she had negotiated him a very good outcome - 1Q years for 
4 execution murders. All that he had to do was give his evidence in order to get his 
discount. It is not clear why it would have mattered to Mr McGrath whether his credit 
was attacked and Mr Thomas was not convicted. He would still get his discount.

52.18 The above circumstances are addressed in more detail in Commander Bateson’s 
submissions.

Mr Thomas indicates his willingness to cooperate

52.19 On 1 Mardt 2005, Mr Thomas’ committal hearing for the murders of Jason Moran and 
Pasquale Barbaro commenced. Mr McGrath gave evidence for the Crown. While the 
position is not entirely certain, the better view is that Ms Gobbo did not appear at the 
committal hearing, Mr Thomas was committed to stand trial. These matters are 
addressed in Commander Bateson’s submissions.

T3400.39 - T3401.5 (S Bateson); T3401.30 - T3402-08 (S Bateson).
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52.20 In February 2006, Mr Thomas indicated that he wished to assist police (after having 
given earlier indications in July and August 2004).'’®®® For reasons developed in these 
submissions at 52.62, Mr Thomas had good reasons for doing so,

52.21 When Mr Thomas approached Victoria Police In February 2006, he was represented by 
a solicitor. That solicitor briefed Ms Gobbo to act for Mr Thomas knowing that she had 
previously acted for Mr McGrath when he elected to become a Crown witness against 
Mr Thomas.'’®®®

52.22 Between September 2005 (when Ms Gobbo was registered as a human source) and 16 
February 2006 (when Mr Thomas indicated for the third time that he wished to 
cooperate with Victoria Poiice), there was only one occasion on which the SDU had 
disseminated information to Mr O'Brien about Mr Thomas that had been sourced from 
Ms Gobbo. That instance took place on 27 September 2005.’®®® There is no evidence 
that, at that date, Mr O’Brien knew that Ms Gobbo was acting for Mr Thomas. The 
information was that Ms Gobbo believed that Mr Thomas had “more involvement” in a 
particular event than Tony Mokbel thought he had.Mr O'Brien was not given any 
detail about what Mr Thomas’ involvement might have been.

52.23 Between 27 September 2005 and 16 February 2006, Ms Gobbo provided the SDU with 
a modest amount of information about Mr Thomas ~ but it was not disseminated to Mr 
O’Brien,'’®®® There is no evidence that, in February 2006, Mr O’Brien recalled the single 
piece of vague information that had been disseminated to him almost five months 
earlier. In the context of the targe volume of information that Mr O’Brien had received 
from the SDU in that period and Operation Posse’s foeus on Mr Cooper, it would seem 
most unlikely that Mr O’Brien would have recalled it. It was one piece of vague 
information of no apparent significance. It was not the type of information that would 
have captured and held Mr O’Brien's attention for 5 months.

52.24 No other information was disseminated to Mr O’Brien about Mr Thomas in the period 
between 27 September 2005 and 16 February 2Q06. Mr O'Brien was not asked in 
cross-examination If he knew, in this period, that Ms Gobbo was providing Information 
to Victoria Police about Mr Thomas. Consequently, there is no basis to conciude that, 
when Mr Thomas told police that he wished to cooperate, Mr O’Brien knew that Ms 
Gobbo was conflicted in relation to Mr Thomas by reason that she was talking to the 
SDU about him.

52.25 Mr O’Brien accepted that, by reason of Ms Gobbo’s involvement with Mr McGrath, Ms 
Gobbo had a conflict in relation to Mr Thomas.'’®®® As with much of Counsel Assisting's 
cross-examination on this topic, it proceeded on the basis that there was no 
circumstance in which Ms Gobbo could act for Mr Thomas having acted for Mr 
McGrath. For the reasons given above, and in the submissions of Com. Bateson, that is 
not so. Accordingly, Mr O’Brien was accepting a false premise.

52.26 In any case, Mr O’Brien did not have contemporaneous knowledge of any potential 
conflict.

’^FExhibit RC0269S - Statemsnt of Commander Stuart Bateson, 7 May 2019 at [81|, [65] and [78] {VPL,0014.0027,0D01 at 
.0010-0011 and .0013).

Exhibit RC1163S - Memorandum to Counsel from Vaios Black to Colin Lovitt QG. 18 February 2005 at p 10 
(MiN.500Q.0002.4504 at ,4513),

Exhibit RC0468S - Mr James (Jim) O’Brien Diary Summaries, 27 Srsptember 2005 (VPL.0005.0126,0001 at .0005), 
Exhibit RC0468S - Mr James (.Jim) O’Brien Diary Summaries, 27 September 2005 {VPL.0005.0128.0001 at ,0005).
Exhibit RC0281 - ICR3838 (017), 2 February 2006 (VPL.2000.0Q03.1722 at .1728); Exhibit RC0281 - 1CR3838 (018), 16 

February 2008 (VPL.2000.0003.1735 at .1741); Exhibit RG0468B - Mr James (Jim) O’Srien Diary Summaries, 19 
February 2006, 27 February 2006 (VPL.OQ05.0126.Q001 at .0011, .0013).
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52.27 Mr O’Brien had no direct involvement with Mr McGrath.He did not know Ms Gobbo 
represented Mr McGrath when he became a witness,and did not recall whether or 
not he later came to have that knowledge.’’‘0®  He was unaware that Ms Gobbo had 
spoken to Mr Bateson, Mr Allen and Mr Swindells about Mr McGrath cooperating.

*

He was not aware that Mr McGrath had asked for Ms Gobbo to review drafts of his 
statements, or that she had expressed scepticism about aspects of his statement about 
Michael Marshall (events which took place in 2004, while he was based at the MDID 
and prior to his appointment to Purana).i'*®®

52.28 Consequently, when Mr Thomas told police that he wished to co-operate in February 
2006, the weight of evidence supports the following conclusions:

(a) Mr O’Brien was not responsible for the investigation, which was being run by 
Com. Bateson;

(b) Mr O’Brien was unaware of Ms Gobbo’s previous representation of Mr McGrath, 
or her involvement in advising him about his statements;

(c) Ms Gobbo had provided the SDU with a modest amount of information about Mr 
Thomas;

(d) the SDU had only disseminated to Mr O’Brien a single piece of vague information 
about Mr Thomas that had been sourced from Ms Gobbo 5 months before Mr 
Thomas told police that he wished to co-operate and before Ms Gobbo was 
acting for him; and

(e) Mr O’Brien was not aware that Ms Gobbo had any conflict of interest in relation to 
Mr Thomas by reason that she had been providing information about him to 
Victoria Police.

52.29 Counsel Assisting submit that, on 16 February 2006, Peter Smith informed Mr O’Brien 
that Ms Gobbo and her instructing solicitor would be seeing Mr Thomas on the weekend
and that it was likely that Mr Thomas would be told to do what was in his best 
interests.''"*®®  The evidence in support of that submission is said to be a diary entry of Mr
O’Brien.1"*̂°  However, Counsel Assisting seem to have misread the diary entry because
it relates not to Mr Thomas but to ■*"*''*  The underlying ICR (018) records a
conversation between Peter Smith and Ms Gobbo in which Ms Gobbo states that she
and her instructing solicitor will be seeing Mr Thomas on the weekend, but makes no 
mention of the suggestion that it was likely that Mr Thomas would be told to do what 
was in his best interests. That same ICR makes extensive reference to| 
Consequently, there is no evidence that Mr O’Brien was informed that Ms Gobbo and 
her instructing solicitor would be visiting Mr Thomas.

Pll

52.30 On 17 February 2006, there were communications between Ms Gobbo and Mr Green 
about Mr Thomas, among a wide range of other matters."''2  The relevant ICR contains 
a notation that Ms Gobbo intended to talk to Mr Thomas on the basis that it would be

**

««T5556.11-15(J O'Brien).
T5554.47 - T5555.1 (J O'Brien).
T5555.3 (J O'Brien).

"“>7 T5555.6-7 (J O'Brien).
T5555.11,17-19 (J O’Brien).

MOS Counsel Assisting Submissions at p 177 [815], Vol 2.
M10 Counsel Assisting Submissions at p 177 [815] (footnote 1038), Vol 2.
M'1 Exhibit RC0933B - Diary of Mr James (Jim) O'Brien, 17 February 2006 (VPL.0100.0073.0076 at .0210).
M’2 Exhibit RC0281 - ICR3838 (019), 17 February 2006 (VPL.2000.0003.1743 at .1743). 
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the ‘right thing to do’ despite her having been toid by Tony Mokbel not to be involved 
with Mr Thomas,"'’’

52.31 Counsel Assisting state that this particular piece of information was reported to Mr 
O’Brien?'’^  That submission mischaracterises the evidence. The ICR entry in question 
was long and covered a wide range of subject matter. '-'”® It contains a notation that Mr 
O’Brien was updated “re above”. There is no note of the specific information given to 
Mr O’Brien. Mr Green was asked about this entry in cross-examination but was not 
asked whether or not the information was disseminated.””'' Consequently, it cannot be 
concluded that the update included this information.

*

52.32 More importantly, Counsel Assisting have not drawn the Commissioner’s attention to Mr 
O’Brien’s express denial that he received this information. Mr O’Brien expre-ssty denied 
receiving this specific information under eross-examination and, responsive to a direct 
question from the Commissioner, confirmed that his evidence was that the ICR was 
wrong if it was seeking to convey that all of the information in the ICR had been 
disseminated. ’'”'® Consistently, Mr O’Brien’s diary has a detailed note of his discussion 
with the SDU on that day which records the receipt of other information contained in 
that ICR, but which does not record the information in question.””’’ Counsel Assisting 
does not refer to this evidence. Consequently, when all of the documentary and oral 
evidence on this issue is considered, rather than just a selection of it, the evidence does 
not permit a finding that Mr O’Brien was given the Mr Thomas information.

52.33 in any case, even if the information was passed on, there is nothing to suggest that Mr 
O’Brien was given privileged information in this discussion, or that Mr G'Brien was 
made aware that Ms Gobbo was providing information to the SDU about Mr Thomas. 
The infonnation had obvious implications for Ms Gobbo’s safety which is presumably 
why it was passed on.

52.34 On 19 February 2006, Mr Bateson and DSC Hatt met with Ms Gobbo and her 
instructing solicitor to discuss Mr Thomas’ interest in cooperating with Victoria 
Police.”’^® Mr Bateson then briefed Mr O’Brien and DI Ryan about that meeting.'”’2''

52.35 As at IS February 2006, there had been only one occasion on which the SOU had 
disseminated information to Purana concerning Mr Thomas where the information came 
from Ms Gobbo. That occurred on 27 September 2005 when information was 
disseminated to DAI O’Brien.information was that Ms Gobbo believed that Mr 
Thomas had “more involvement" in a particular event than Tony Mokbel thought be 
had.’’’^® Mr O'Brien was not given any detail, and that single, vague, piece of 
information was imparted as part of a much larger debrief. That occasion aside, there is 
no evidence at all that the SDU had disseminated any information that Ms Gobbo gave 
them concerning Mr Thomas to Purana detectives, including Mr O’Brien.

52.36 Consequently, there is no evidentiary basis to conclude that, when Mr Thomas 
indicated his willingness to cooperate with police, Mr O'Brien knew that Ms Gobbo was

Exhibit RC0281 - !CR3838 (01S), 17 February 200S (VPL,200Q.0003.1743 at .1743).
““ Counsei Assisting Submissions at p 178 [8183. Voi 2,

Exhibit RC02S1 - iCR3838 (019), 19 February 2006 (VPL.2G00.0003.1743 at .1744-1745).
■'-’S Exhibit RC0281 - iCR383S (019), 19 February 2006 (yPL.2000,OOQ3.1743 at .1744-1745).

T7326.15 - T7328.18 (Green).
(4-iB 75537,30.39 (j O'Brien),

Exhibit RC09333 - iOiary of Mr James (Jim) O'Brien, 17 February 2006 (VPL.0100.0073.OQ76 at .0214-0215).
1420 Exhibit RC0468B - Mr James (Jim) O'Brien Diary S'jmmaries. 19 February 2006 (VPL.0005.0126.0001 at ,0011).

Untendered Diary of Mr James (Jim) O’Brien, 19 February 2006 (VPL.0005.0126.0127 at .0127).
'■« Exhibit RC0468B - Mr James (Jim) O’Brien Diary Summaries, 27 September 2005 {VPL.Q005.0126.0001 at .0005).
1423 Exhibit RC0468B - Mr James (Jim) O’Brien Diary Summaries, 27 September 2005 {yPL.OOQ5.0126.000 ! at .0005), 
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conflicted in relation to Mr Thomas by reason that she was talking to the SDU about 
him.

52.37 The following day, 20 February 2006, DAI O’Brien met with DI Ryan and DS Bateson to 
discuss resourcing in relation to Mr Thomas,”^4 j_ater that day, DI Ryan, DS Bateson 
and DSC Kerley met with Mr Horgan

52.38 At about this time, the SDU raised concerns that Mr Bateson’s diary notes might 
compromise Ms Gobboabout the need for Ms Gobbo to minimise her 
involvement with Mr Thomas because of concerns about Tony Mokbel finding out that 
Ms Gobbo was acting for Mr Thomas.

52.39 Mr O'Brien did not recall these discussions. However, he was adamant that the 
concerns were not about a “secret” process being discovered.^'"®  Mr O’Brien thought 
they were probably discussions about a concern for Ms Gobbo’s safety in the event that 
other CTiminai figures became aware that she was representing Mr Thomas.’'®  That is 
entirely consistent with the notes made by Ms Gobbo’s handers.

*

*

52.40 In relation to Mr Bateson's diary notes, Sandy White has recorded a discussion with 
Officer Green that took place on 20 February 2006.''"’®° Relevantly, Sandy White’s diary 
reads ‘Updated by [Officer Green]. JOB to monitor Bateson notes re sanitising hs 
involvement in [Thomas] statement'. It appears that Sandy White was recording Officer 
Green’s description of a conversation that Officer Green said that he had with Mr 
O'Brien. The precise origin and meaning of this diary note are unknown: neither Sandy 
White nor Officer Green were asked about it in cross-examination.

52.41 Counsel Assisting place emphasis on this notation, it is entirely unsatisfactory that 
neither person who participated in the conversation about which the note was made 
were asked about it. Both of them gave evidence and were extensively cross-examined. 
There is no obvious reason why they were not asked. This departure from the ordinary 
principles of procedural fairness is reason enough for the Commission not to draw the 
inference sought by Counsel Assisting. An inference should not be drawn when direct 
evidence could have been adduced.

52.42 However, and in any case, the note does not have the meaning or effect that Counsel 
Assisting urge.

52.43 Mr White said that the concern was that Mr Bateson’s notes about his discussions with 
the DSU would identify Ms Gobbo,'''® ’ That is logical, and consistent with the evidence. 
The notation was made on 20 February 2006, four days after Mr Thomas indicated an 
interest in cooperating with Victoria Police and two days before Mr O’Brien and Mr 
Bateson’s first substantive meeting with him. It also came shortly after Mr Gobbo 
informed her handlers that she had spoken directly to Mr Bateson about Mr Thomas’ 
potential cooperation,'''®  and the day alter Mr O’Brien and Mr Bateson met with Ms 
Gobbo and her instructing solicitor in relation to Mr Thomas’ potential cooperation. The 
SDU was, therefore, aware that Ms Gobbo was speaking to Mr Bateson about Mr 
Thomas.

*

*

'■^Exhibit RC0312 - Diary of Mr Gavan Ryan. 19 February 2006 (V,»L.OQOS.012Q.0020 at .0022).
Exhibit RC03t2 - Oiasy of Mr Gavan Ryan. 20 February 20QS, 3, (VPL.0005.0120.m07 at .0109).
T5569.2-8 f-J O’Brien).
T5570.39-44 (J O'Brien).
15571,33..41 (J O’Srien),

«'rST5571.7-13 (J O’Brien).
Untendered Diary of Mr Sandy White, 20 February 2006 (VPL.0100.0096.0001 at .0125).
T4747.38-T4747.2 (S White).
Exhibit RC0281 - iCR3838 (019), 19 February 2006 (VPL.2000.0003.1743 at ,1744).
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52.44 Further, the term ‘sanitising’ had a particiter meaning within the SDU. Mr White’s 
evidence was that ‘sanitising’ described the process by which the hander would take 
sufficient steps to ensure that the source of the inteiiigence would not be identified. 
in that regard, it is likely that ‘sanitise’ was the language used by Sandy White to 
capture what he understood the practical effect of the discussion to be, or it was 
language used by Officer Green.

52.45 And, while the phrase used by Sandy White is ‘involvement in [Thomas] statement’ 
there was, at that time, no ‘Thomas statement’. Mr O’Brien and Mr Bateson had not yet 
met with Mr Thomas to determine whether, and to what extent, Mr Thomas was 
prepared to make statements.

52.46 Finally, as Mr O’Brien pointed out, it was not a question of asking officers to refrain from 
taking notes - he took hundreds of pages of notes concerning Ms Gobbo. ’’’^'’ Nor was it 
the case that Mr Bateson was being told not to use Ms Gobbo’s name at all, Mr O’Brien 
himseif recorded Ms Gobbo by name, rather than informer number, when he deait with 
her as a barrister, including in relation to the meeting of 19 February 2006. Mr O’Brien 
continued that practice after that time.

52.47 Seen in light of the above, the concern was likely to be that, in circumstances where Mr 
Bateson was having direct contact with Ms Gobbo In her capacity as a barrister, and 
knew that Ms Gobbo was a registered human source, he might have inadvertently taken 
notes in a manner that breached operational policy not to record the identity of a human 
source in writing. Seen this way, the notation in Sandy White’s diary does not bear a 
sinister meaning. It simply reflects diligence in ensuring the safety of a registered 
human source.

52.48 As to the potential for compromise, as Counsel Assisting observe, the SDU repeatedly 
asked Ms Gobbo not to be involved with Mr Thomas because of the potential risk to her 
safety if Tony Mokbel and other members of the crew became aware that she was 
doing so, Ms Gobbo repeatedly ignored that advice. Ms Gobbo deliberately placed 
herself in harm's way, and Victoria Police had no choice but to take steps to protect her.

Proposed finding at [839] of Counsel Assisting’s submissions

52.49 Counsel Assisting describe as “noteworthy” that Mr O’Brien made contact with a 
solicitor engaged by Victoria Police in relation to legal professional privilege issues 
arising in the course of Operation Primi.i‘’^35 There is nothing noteworthy about it. Mr 
O’Brien did not believe he was receiving information from the SDU that was subject to 
legal professional privilege.^ ’"® As is discussed elsewhere in these submissions, the 
issues that arose in connection with Ms Gobbo were principally issues of conflict, rather 
than legal professional privilege.

*

52.50 The observation of Counsel Assisting referred to in the preceding paragraph is intended 
to support the proposed finding at paragraph [839], In fact, it serves to underscore one 
of the principal difficulties with Counsel Assisting’s submissions - that being the failure 
to identify the precise nature of each conflict and Mr O’Brien’s knowledge of that 
conflict. That failure obscures the issues, their causes and, consequently, what must be 
done to address them.

T3582.9-14 (S White): T35S2.25-26 (S White).
143^ 1-557.1 39.41 p O'Srien).
<'■35 counsei Assisting Submissions at p 181 [8383, Vol 2.

Exhibit RC04S4B - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [68] (VPL,0014,0040.0001 at .0015).
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52.51 Paragraph (839] itself is an oversimplification. It fails to distinguish between legal advice 
that Victoria Police officers routinely sought in connection with prosecutions, which was 
principally concerned with public interest immunity claims, and legal advice sought in 
relation to operational matters, which was rare,

52.52 Mr O’Brien did not give evidence that he had ready access to legal advice for 
operational matters. When asked if he had the ability to go and seek legal advice if in 
doubt about a course of action, he said “no” and that he would “generally go and see a 
more senior officer”.''^37  (-je agreed that if he needed to seek legal advice he could do 
so?^ However, he did not have “a place he would ordinarily go” to get legal advice,”®® 
Mr O’Brien’s evidence was that If he was in doubt about a particular course of action he 
would generally go and speak to a more senior officer.He also gave evidence that 
while he sought legal advice about Pll issues, he did not ever seek legal advice about 
disclosure,''" ’’'

*

*

52.53 Mr Flynn’s evidence was that while it was possible to ask for legal advice he would 
usually just “raise It up" to a superior officer and that “most of my legal issues that would 
have come In around those days would have been with prosecutors, either with police 
prosecutors or with the oPP”.”’”' To the best of his recollection, Mr Flynn did not ever 
speak to an in house legal adviser about a Purana matter.’”®

52.54 The import of this evidence is that:

(a) officers sourced legal advice for PH and privilege;

(b) officers rarely sought legal advice for operational matters:

(c) the general practice was that an officer would brief up an issue and rely on their 
superior officer to obtain advice if he or she considered it necessary.

52.55 Consistently, the VPM did not contain guidance to officers about when legal advice 
should have been obtained, and in what circumstances. The evidence given by 
members about access to and use of legal advice is corroborated by the evidence of 
Assistant Commissioner Kevin Casey.’”*

52.56 Mr O’Brien said that in hindsight it would have been a great thing to have a legal advisor 
attached to Operation Posse, but he “certainly didn’t” turn his mind to it at the time.’”® 
The Operation Posse Inteiiigence Assessment had proposed that a dedicated legal 
adviser be attached to the operation. Presumably that was because whatever access to 
legal advice was available was considered inadequate. The proposal to have a 
dedicated legal advisor did not proceed, and Mr O’Brien did not know why.’”® 
Obviously enough then, Purana did not have legal advice “readily available to it” for 
operational matters in the sense of having a legal adviser embedded in its operations, 
ready to provide advice on a day to day basis.

52.57 The unfortunate formulation in paragraph [839] “when it suited or was uncontroversial” 
is irrelevant comment not soundly based on evidence. Commentary like that risks 
ereating an apprehension of bias because it conveys a cynical mind. The single

75490.18-21 (J O'Brien).
'■«5 T5490.23-24 (J O’Snen).
’«)• T5695.17-19 (J O’Brien),

75490.18-21 (J O'Srien).
75490,28.31 (J O'Brien).

1442 76717,31 -76718.42 (0 Rynn).
76718.5-10 (D Flynn).

1444 Untendered Statement of Assistant Commissions Kevin Casey. 15 August 2020 a? [1121 (VPL.0014,G134.0001 at .0016)
T5498.7-9 (J O'Brien). '

«‘*S  T5497.31 (J O’Brien),
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52.58

52.59

52.60 Instead, it is open to the Commissioner to find that:

(a) Mr O’Brien did not have a legal resource attached to the Purana Taskforce; and

(b)

to discuss his co-operation

52.61

52.62

52.63

The proposed finding also fails to engage with the reality that seeking legal advice first 
requires the identification of the issue requiring advice. As Mr O’Brien’s evidence makes 
clear, in some cases Mr O’Brien did not identify the relevant issue and, in others, he 
understood and expected that the SDU would manage it. Consistently, Mr O’Brien did 
not ever have a discussion with anyone about the need for legal advice about the use 
Ms Gobbo."'"*'*̂  There is no evidence that any other member of Purana did either.

Second, Mr O’Brien and Mr Bateson explained the process of cooperation to Mr 
Thomas at the beginning of the discussion and a number of times thereafter,''"*®^  were

example pointed to by Counsel Assisting in support of the proposed finding at [839] 
underscores that point. One example is not a sufficient basis for the Commission to 
adopt the inference that the phrase invites - which is that members of Purana 
Taskforce only sought advice where it “suited” or was “uncontroversial” and deliberately 
refrained from doing so when it did not suit or was likely to be controversial.

Accordingly, there is no basis for the Commissioner to responsibly find that the Purana 
Taskforce had legal advice readily available to it as a matter of generality but that they 
only sought it when it would suit them.

Mr O’Brien, and members generally, did not ordinarily seek legal advice about 
operational matters.

First, the conversation was taking place at the request of Mr Thomas and had been 
organised with the knowledge and encouragement of his solicitor.''"'®*  Further, the 
transcript makes clear that Mr Thomas' motivation for meeting with Victoria Police was 
his anxiety to understand the position he was in as a result of Mr Andrews co-operating 
with police.'"'®^ Mr Thomas’ motivations for requesting the meeting are detailed in Mr 
Bateson’s submissions. For present purposes, it is enough to observe that Mr Thomas 
was concerned about the growing number of people who would give evidence against 
him.

On 22 February 2006, Mr O’Brien accompanied Mr Bateson to a meeting with Mr 
Thomas.''
Counsel Assisting use passages of the transcript of that recording to advance the 
proposition that Mr Thomas expressed concern about the conversation being used 
against him and had made clear his desire for independent legal advice.''"'®® The 
passages extracted by Counsel Assisting, taken out of context, leave the impression 
that Mr Thomas was not a willing participant in the discussion or was not fairly treated 
by Mr Bateson and Mr O’Brien. Taken as a whole, and viewed in its context, the 
transcript reveals a different picture.

22 February 2006 - Purana’s firsq|^|to Mr Thomas

T5529.35-36 (J O’Brien).
M48 Exhibit RC0475B - Transcript of meeting between Mr Thomas, Mr James (Jim) O’Brien and Commander Stuart Bateson, 

22 February 2006 (VPL.0005.0062.0079).
Exhibit RC0475B - Transcript of meeting between Mr Thomas, Mr James (Jim) O’Brien and Commander Stuart Bateson, 

22 February 2006 (VPL.0005.0062.0079).
Counsel Assisting Submissions at p 182 [840], Vol 2.
Exhibit RC0475B - Transcript of meeting between Mr Thomas, Mr James (Jim) O’Brien and Commander Stuart Bateson, 

22 February 2006 at p 3 (VPL.0005.0062.0079 at .0081); T9666.24-27 (S Bateson); T9670.18-22 (S Bateson).
”52 Exhibit RC0475B - Transcript of meeting between Mr Thomas, Mr James (Jim) O’Brien and Commander Stuart Bateson, 22 

February 2006 at pp 3, 6 (VPL.0005.0062.0079 at .0081, .0084).
Exhibit RC0475B - Transcript of meeting between Mr Thomas, Mr James (Jim) O’Brien and Commander Stuart Bateson, 22 

February 2006 at pp 4, 9, 21 (VPL.0005.0062.0079 at .0082, .0087, .0099). 
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dear that they could not give Mr Thomas any indication of what sentence he might 
receive if he cooperated’'’®'^ and emphasised that the decision about whether to 
cooperate or not was his. ”®®

52.64 Third, Mr Bateson and Mr O’Brien repeatedly emphasised that Mr Thomas’ solicitor 
v/ould be involved in the process of discussing a sentence recommendation vs/ith the 
OPP in the event that Mr Thomas cooperated’'®®  and repeatedly enGOuraged him to 
take advice from his solicitor.”®^ Finally, Mr Bateson agreed to get in touch with the 
solicitor on Mr Thomas’ behalf.”®®

*

52.65 The discussion of 22 February 2006 occurred at Mr Thomas’ request, Ms Gobbo was 
not present, and Mr O’Brien did not make any attempt to involve her in it. As Counsel 
Assisting observe during this period Ms Gobbo was repeatedly advised by the SDU not 
to involve herself with Mr Thomas,”®® Mr Thomas had good reason for wanting to talk 
to police. Mr O’Brien and Mr Bateson patiently explained the process, were clear and 
direct about Mr Thomas’ options and encouraged him to talk to his solicitor. Their 
decision to tape record the meeting and to retain the recording is inconsistent with Mr 
O’Brien and Mr Bateson knowing that they had said things in that meeting that they 
should not have said.

52.66 On 26 February 2006, it was reported to Mr O’Brien that Ms Gobbo had said that Mr 
Thomas did not like him.”®® Such information would have been entirely inconsequential 
to Mr O’Brien.

52.67 On 27 February 2006, the SDU advised Ms Gobbo, following discussions with Mr 
O’Brien, that if Mr Thomas asked for her help “and in the normal course of her duty she 
would help then she should do as she normally ethically would”.”®’ Ms Gobbo was 
also advised that the Purana investigators did not care if Mr Thomas co-operated or not 
but that if he did, he needed to go ail the way (i.e provide all of the relevant information 
that he had).”®

52.68 On 1 March 2006, Officer Green informed Mr O’Brien - as part of a report - 'Adv OPP 
prepared to settle for less than police wanting re [Mr Thomas] ~ Parameters agreed 
were stepped over [Mr Thomas] is now desperate to get some assistance.’”®® Mr 
O’Brien could not recall the discussion,”'” and Mr Green was not asked about It.

7 March 2006 - Mr Andrews signs his statements

52.69 On 7 March 2006, Mr Andrews signed a statement implicating Ms Gobbo in the passing 
of messages in relation to payment for the murder of Michael Marshal!.’'”® Mr O’Brien 
was unaware of the content of Mr Andrews’ statement, and did not become aware of it

1454 Exhibit RC04753 - Transcript of meeting between Mr Thomas. Mr James (Jim) O’Brien and Commander Stuart Bateson, 
22 February 2Q06 at pp 33, 35 (VPL.0005,0062.0079 at .Of 11, .0113).

'‘^“5 Exhibit RC0475B - Transcript of meeting between Mr Thomas, Mr James (Jim) O’Brien and Commander Stuart Bateson, 22 
February 2006 at pp 32-33 (VPL-0005.0062.0079 at .0110-0111). '

'* ’5’ ExhiSit RC0475B -- Tran.soript of meeting between Mr Thomas, Mr James (Jim) O'Brien and Commander Stuart Bateson. 22 
February 2006 at p 34 {VPL,C005.0062.0079 at ,0112),

Exhibit RC0475S - Transcript of meeting between Mr Thomas, Mr James (Jim) O’Brien and Commander Stuart Bateson.
22 February 2006 at pp 32-34 (VPL.0OG5,0Q62.0079 at .0110-0112).

i.:58 Exhibit RC0475B - Transcript of meeting between Mr Thomas. Mr James (Jim) O’Brien and Commander Stuart Bateson, 22 
February 2006 at pp 34-35 (VPL.0005.0062.0079 at .0112-0113).

Counsel Assisting Submissions at p 178 [820-821], Vol 2.
Exhibit RC0468B - Mr James (Jim) O'Brien Diary Summaries, 26 February 2006 (VPL.Q005.0126,0001 at .001.3).

I®' Exhibit RC0281 - iCR363S (020). 27 February 2006 {VPL.2C00,0003.17S1 at .1757).
Exhibit RC0281 - !CR3838 (020), 27 February/2006 (VPL.2000.Q003.1761 at .1757).
Exhibit RC04683 - Mr James (Jim) O'Brien Diary Summaries, 3 March 2006 i VPL.0006.0126,0001 at .0013).

'■’6«T5581.5-44 (J. O’Brien).
T5582.44^7 (J O’Brien).
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during his time with Victoria Police."'"*®®  That investigation was being conducted by Mr 
Bateson, who was reporting to DI Ryan."'"*®^

52.70 Under cross-examination, Mr O’Brien agreed that, if Ms Gobbo had acted in the manner 
alleged by Mr Andrews, she might have been either a witness or a suspect in a crime 
(accessory after the fact to the murder of Mr Marshall)"'"®®  and that this would place her 
in a particularly difficult position representing anyone involved in those matters.""®®  But 
that evidence was about his present understanding and does not reflect his actual 
knowledge at the time.

*
**

52.71 Further, it cannot be overlooked that the OPP had Mr Andrews’ statement and 
continued to have discussions with Ms Gobbo as the legal representative for Mr 
Thomas.

14 March 2006 - Ms Gobbo’s complaint about Mr Andrews’ statement

52.72 On 14 March 2006, Mr Andrews pleaded guilty to the murders of Mr Marshall, Jason 
Moran and Pasquale Barbaro. As noted above, a statement made by Mr Andrews made 
reference to Ms Gobbo." ’  There is evidence that Ms Gobbo was unhappy with the 
content of Mr Andrews’ statement as it related to her."̂^  |\/|r O’Brien’s evidence was 
that he was generally aware that the unhappiness was connected to a statement made 
by Mr Andrews."̂®  He could not recall whether he was aware of the specific content 
that had upset her.''"  An ICR generated in relation to this issue reads, in part

*** *
**

**
****

Spoke to JOB at Purana. Much of the details was already lead (sic) at the 
committal should be no surprises. Not of any significance to Purana investigators. 
Arrange for Stuart BATESON to talk to source and explain actions taken.

52.73 The ICR suggests that Mr O’Brien had some awareness of the subject matter and could 
not understand Ms Gobbo’s concern because much of the detail in Mr Andrews’ 
statement had been led at the committal hearing. It appears that he asked Mr Bateson 
to speak to Ms Gobbo about her concerns.

52.74 Mr Bateson met with Ms Gobbo and the matter is addressed below.

15 March 2006 - Purana’s second IH to Mr Thomas

52.75 Mr O’Brien attended a second discussion with Mr Thomas on 15 March 2006, in the 
company of Mr Bateson.

p"**"®  That recording, along with the earlier discussion of 22 February 2006 and 
the following discussion on 23 March 2006, was retained and produced to the 
Commission. The conduct of Mr O’Brien and Mr Bateson in recording the discussions, 
and retaining them, weighs heavily against a finding that they intended to act improperly 
- people with malintent rarely electronically record their wrongdoing.

Pll

T5583.2-5 (J O’Brien).
T5644.22-26 (J O'Brien).

««iT5583.11-17(J O'Brien).
T5583.30-32 (J O’Brien).
See Mr Bateson’s submissions.
Exhibit RC0637B - Unsigned statement of Mr Andrews, 7 March 2006 at [68] (VPL.0100.0001.4784 at .4862).
Exhibit RC0281 - iCR3838 (022), 14 March 2006 (VPL.2000.0003.1769 at .1774).
T5589.22-28 (J O’Brien).
T5589.26-28 (J O’Brien).
Exhibit RC0772B - Transcript of meeting between Mr Thomas, Mr James (Jim) O’Brien and Commander Stuart Bateson, 

15 March 2006 (VPL.0005.0062.0176).
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52.76 In the course of that second interview, Mr Bateson explained the statement taking 
process.'''’™ In response, Mr Thomas asked whether he should retain his legal 
representation. Mr Bateson encouraged Mr Thomas to give it consideration and 
identified that both Ms Gobbo and her instructing solicitor had represented many other 
people and suggested that Mr Thomas might be better off with independent 
representation.”''’’ Mr Thomas agreed with Mr Bateson but stated his intention to retain 
her in any event.'’'”®

52.77 Counsel Assisting’s submissions in relation to Mr Thomas fail to engage with this key 
point; Mr Thomas’ evidence was that he knew that Ms Gobbo had acted tor Mr McGrath 
when Mr McGrath implicated him.”’® He proposed to retain her anyway. Indeed, it is 
possible that Mr Thomas retained Ms Gobbo precisely because she had acted for Mr 
McGrath. That is one of several reasons why Mr Thomas might have concluded that his 
interests were best served by Ms Gobbo acting for him. These possibilities are 
canvassed in the submissions by Mr Bateson. Counsel Assisting did not explore these 
issues with Mr Thomas and, consequently, his state of mind when deciding to retain Ms 
Gobbo and his motivations for doing so are not known. For present purposes, it sutficjes 
to note that Mr Thomas was aware that Ms Gobbo had acted for Mr McGrath and he 
retained Ms Gobbo anyway. Mr Thomas’ solicitor and Queens Counsel were also 
aware.

52.78 Independently of that possible conflict, Mr O’Brien's concern was not that Ms Gobbo 
was conflicted in relation to Mr Thomas by reason of her involvement with Mr McGrath 
(about which he did not know), but the potential for Ms Gobbo to be compromised, Mr 
O’Brien and Mr Bateson went as far as they couid to encourage Mr Thomas to seek 
alternative representation, without risking Mr Thomas becoming suspicious of Ms 
Gobbo. They did so in circumstances where Mr Thomas himself had indicated his 
intention to be represented by Ms Gobbo notwithstanding that she had acted for Mr 
McGrath,

18 March 2006 ~ Bateson meets Ms Gobbo to discuss her concern about Mr Andrews’ 
statement

52.79 On 18 March 2006, Mr Bateson met with Ms Gobbo to discuss her unhappiness with Mr 
Andrews’ statement. Mr O’Brien noted in his diasy that Mr Bateson ‘had met v/lth 3838 
re smooth things over’.'”’®'

52.80 The inclusion of this entiy confirms Mr O’Brien’s evidence that he had no improper 
motive for not making a diary note of Sandy White informing him of Ms Gobbo’s 
unhappiness over Mr Andrews’ statement, or their subsequent discussion that Mr 
Bateson would speak with her about that matter. If Mr O’Brien was trying to hide these 
activities, he would not have recorded Mr Bateson’s report of having spoken to Ms 
Gobbo, nor would he have identified Ms Gobbo as the subject of Mr Bateson’s meeting 
by reference to her informer number.

Using ‘HS3838’ to claim public interest immunity

i«s Exhibit RC0772B - Transcript of meeting between Mr Thomas, Mr James (Jim) O’Brien and Commander Stuart Bateson, 15 
March 2006 at pp 10-11 (VPL.OO0S,OO62,O176 at .0185-0186).

M7? Exhibit RC0772S -Transcript of meeting between Mr Thomas, Mr James (Jim) O'Brien and Commancer Stuart Bateson, 15 
March 2006 at p 11 (VPL.0005,0062.0176 at .0186).

1475 Exhibit RC0772B - Transcript of meeting betsveen Mr Thomas, Mr James (Jim) O'Brien and Commander Stuart Bateson, 15 
March 2006 at p 11 (VPL,0005.0062.0176 at .0186). '

Exhibit RC11753- Statement of Mr Thomas, 20 September 2019 at 131] (RCMPi.0131.0001.0001 at_0008).
15811 See Mr Bateson’s submissions.

Exhibit RC0933B - Diary of Mr James (Jim) O'Brien. 15 March 2006 (VPL.0100.0073.0076 at ,0241).
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52.81 In connection with these events, Counsel Assisting submit that the consequence of Mr 
O’Brien and Mr Bateson referring to Ms Gobbo in their notes by reference to her human 
source number enabled the claiming of public interest immunity, without the likely call 
for any explanation.The implication of that submission is that the practice of 
referring to Ms Gobbo by her source number was implemented for this purpose. But 
that is not why Ms Gobbo was referred to as HS3838 in Mr O’Brien’s diary.

52.82 Victoria Police officers were under a force wide direction to maintain the utmost 
confidentiality in relation to the identity of human sources and were not permitted to 
disclose the name of a human source in writing unless directed to do so by an officer. 
Thus, Mr O’Brien was bound - when dealing with Ms Gobbo in her capacity as a source 
- not to use Ms Gobbo’s name. It is this, and nothing more, that explains his use of her 
informer number to identify her.

52.83 Obviously, this practice had consequences for what might happen when material was 
required to be produced in the course of court proceedings. But that was not unique to 
Ms Gobbo. It was true of all information provided by human sources and all diary entries 
made of events connected with human sources. Indeed, the use of informer numbers 
made it more likely that public interest immunity issues would be identified, and the 
appropriate application made. These issues were then dealt with in accordance with the 
prevailing legal framework (including the making of Pll claims and the use of 
confidential affidavits, for example).

52.84 There is nothing surprising about Mr O’Brien using Ms Gobbo’s registration number in 
his diary in the context of the above events. And, while it is possible that Mr O’Brien 
may have mistakenly referred to Ms Gobbo as ‘3838’ when he should have used her 
name (or the other way around) from time to time, no instances of such a mistake have 
been identified.

52.85 For example, in connection with the events of 18 March 2006, Ms Gobbo’s controller, 
Mr White, had contacted Mr O’Brien to inform him that Mr White’s source was 
concerned about the content of a witness statement taken by the Purana Taskforce. Mr 
O’Brien then arranged for Mr Bateson to speak to the source about her concerns and 
he recorded in his diary that Mr Bateson had met with the source, who he described as 
‘3838’, to discuss the concerns. That was perfectly appropriate. Indeed, it would have 
been a breach of Victoria Police policy to refer to Ms Gobbo by name.

22 and 23 March 2006 - “Thomas personal Partner

52.86 On 221'’®^ and 23'''®"  March 2006, Ms Gobbo provided information to the SDU about Mr**
Thomas, specifically a meeting she attended with ' . That information was passed
to Mr O’Brien.■'■T®®

52.87 In response to learning that Ms Gobbo had provided such information to the SDU, Mr 
O’Brien immediately asked that Ms Gobbo recommend a new barrister to Mr Thomas 
and that she, therefore, cease to act for him.'®®**

52.88 Counsel Assisting do not refer to the evidence of Mr O’Brien’s request. They have not 
considered this evidence in making the submissions about Mr O’Brien at [1060] to

important evidence that contradicts those submissions, 
I It is important evidence that Mr O’Brienl

[1064] and [1081]||||||B. It is
Relevance Relevance

w82 Counsel Assisting Submissions at pp 188-189 [871], Vol 2.
Exhibit RC0281 - ICR3838 (023), 22 March 2006 (VPL.2000.0003.1776 at .1788-1790).
Exhibit RC0281 - ICR3838 (023), 23 March 2006 (VPL.2000.0003.1776 at .1790-1791).
Exhibit RC0281 - ICR3838 (023), 22 March 2006 (VPL.2000.0003.1776 at .1790).
Exhibit RC0281 - ICR3838 (023), 23 March 2006 (VPL.2000.0003.1776 at .1790-1791).
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by allowing Ms Gobbo to act for Mr Thomas. He asked 
the SDU, the unit managing her, to direct her not to act for Mr Thomas. Mr O’Brien 
asked that Ms Gobbo not do the very thing that Counsel Assisting have submitted he 
allowed her to do, or did not prevent her from doing, because he wanted her to act for 
Mr Thomas. If Mr O’Brien wanted her to act for Mr Thomas, then he would not have 
asked the SDU to direct her not to act for him.

Relevance

52.89 The evidence reveals that the SDU asked Ms Gobbo to find an alternative barrister for 
Mr Thomas, and Ms Gobbo claimed that she and her instructing solicitor could not think 
of anyone.There is no evidence that Mr O’Brien was informed of this.

23 March 200G - Purana’s to Thomas

52.90 On 23 March 2006, Mr O’Brien and Mr Bateson Mr Thomas again in
relation to his interest in co-operating with police.'"'®® In the course of the discussion, Mr
O’Brien encouraged Mr Thomas to retain independent counsel.i**®®  Mr Thomas said that
he understood Mr O’Brien’s advice, but wanted to retain Ms Gobbo on the basis that:
(a) Ms Gobbo knew the ‘ins and outs’ of his situation; and (b) that Ms Gobbo had said 
she wanted to fight for him.''^®®

52.91 This is further evidence of Mr O’Brien’s desire that Ms Gobbo not act for Mr Thomas. If 
he had wanted Ms Gobbo to represent Mr Thomas, it is improbable that he would have 
told Mr Thomas to retain independent counsel.

Summary of Mr O’Brien’s evidence - paragraph 888 of Counsel Assisting’s submissions

52.92 At paragraph [888], Counsel Assisting purport to draw together relevant evidence about 
Mr O’Brien’s engagement with Mr Thomas. The paragraph is selective, does not fairly 
state the evidence to which it refers and excludes relevant evidence (without which, it is 
not possible to obtain a fair understanding of Mr O’Brien’s evidence). It also obscures 
the key points that:

(a) neither Ms Gobbo nor Victoria Police behaved improperly in connection with Mr 
McGrath’s statements, save that Ms Gobbo was indiscreet with a remark she 
made about them;

(b) consequently, the question of whether Ms Gobbo was able to act for Mr Thomas, 
and under what conditions, given her previous representation of Mr McGrath, was 
entirely a matter for Ms Gobbo and the legal profession;

(c) Ms Gobbo did not have a conflict in relation to Mr Thomas merely because she 
was a registered human source (which is not to say that it was good practice - 
only that her status alone did not necessarily give rise to conflict);

(d) Ms Gobbo was not informing on Mr Thomas - but instead talked about him to her 
handlers from time to time; and

(e) Ms Gobbo should not have done so, and Victoria Police should have taken further 
steps to prevent her from doing so or ceased to deal with her in connection with 
Mr Thomas.

Exhibit RC0281 - iCR3838 (023), 23 March 2006 (VPL.2000.0003.1776 at .1790-1791).
14S8 Exhibit RC0476B - Transcript of meeting between Mr Thomas, Mr Jim O’Brien and Commander Stuart Bateson, 23 March 

2006 (VPL.0005.0062.0609).
1489 Exhibit RC0476B - Transcript of meeting between Mr Thomas, Mr Jim O’Brien and Commander Stuart Bateson, 23 March 

2006 at pp 81-84 (VPL.0005.0062.0609 at .0689-0692).
Exhibit RC0476 - Transcript of meeting between Mr Thomas, Mr Jim O’Brien and Commander Stuart Bateson, 23 March 

2006 at p 84 (VPL.0005.0062.0609 at .0692).
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52.93 First, Counsel Assisting have failed to identify the precise nature of the potential 
conflicts of interest that existed as between Ms Gobbo and Mr Thomas. They have also 
failed to Identify with discipline and rigour the evidence about Mr O’Brien's knowledge of 
those potential conflicts. In large part, that failure has resulted from Counsel Assisting 
not distinguishing between information that Ms Gobbo gave her handlers and 
information that the SDU disseminated to Mr O’Brien. The former is irrelevant to the 
matters put against Mr O’Brien.

52.94 Second, Counsel Assisting note Mr O’Brien’s evidence that neither he, nor anyone else 
from Victoria Police, made Mr Thomas aware of information relating to Ms Gobbo’s 
conflict of interest in relation to him.^^®'’ If that is a reference to Ms Gobbo’s status as a 
human source, then, implicit in that observation is the suggestion that Mr O’Brien had 
decisional freedom about whether or not to do so.

52.95 The observation fails to engage with the legal and practical reality of the situation. 
Insofar as Ms Gobbo was providing Victoria Police with information about Mr Thomas 
while representing him then (which, for the reasons set out above, is not accepted until 
22 February 2006), Mr O’Brien was not aware that this was occurring until 23 March 
2006. As a matter of law and Victoria Police policy, Mr O’Brien was bound not to reveal 
Ms Gobbo’s status as a human sourceJ^®^ obligation extended beyond simply 
refraining from telling Mr Thomas of her status. It extended to any conduct that might 
have led to her compromise. Thus, Mr O’Brien's blunt evidence was that he did not tell 
Mr Thomas that Ms Gobbo was not independent or impartial and could not act for him 
because “... if I had done that, she’d probably be dead”,^"®®*

52.96 Third, the suggestion that Ms Gobbo was acting in the interests of Victoria Poiice and 
not Mr Thomas must be rejected, and any question put to Mr O’Brien in which this 
proposition was embedded must be disregarded. That is because, as is set out above:

(a) Ms Gobbo was not informing on Mr Thomas;

(b) Victoria Police did not task Ms Gobbo in relation to Mr Thomas;

(c) there is no evidence that Ms Gobbo gave any advice to Mr Thomas to advance 
the interests of Victoria Police.

52.97 These issues are dealt with in detail below.

52.98 Fourth, Counsel Assisting submit that Mr O’Brien attempted to ‘justify’ Ms Gobbo’s 
continued involvement in advising Mr Thomas on the basis that Mr Thomas appeared 
‘hell bent on having her’.^’’®^ That submission has no evidentiary basis and cannot be 
accepted. Mr O’Brien was asked whether be knew that Mr Thomas was not getting 
independent, impartial representation.''®®  He answered ‘No, he appeared to be hellbent 
on having her, reading that transcript'.On no fair reading of that passage of his 
evidence could it be said that Mr O’Brien was ‘attempting to justify’ Ms Gobbo’s 
continued involvement. He was reflecting on the situation that had arisen, having just 
been taken in detail through the transcript of the meeting with Mr Thomas on 23 March 
2006.

*

52.99 Fifth, Counsel Assisting have not referred to Mr O'Brien’s evidence that:

V®’ Cot-insel Assisting Submissions at p 184 [888] (point 1j, Vo! 2.
’*̂  See paragraph 52,137 of the submissions.
I®® T5651.17-20 (J O’Brien).

Counsel Assisting Submissions at p 194 [888) (point 81,Vol 2, relying on TS651.38-40 (J O'Brien).
'■«T5651.39 (J O’Brien). '
’« T5651.39-4i5 (J O’Brien).
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(a) he did not know about Ms Gobbo’s involvement with Mr McGrath’s statement;

(b) the investigation into Mr Thomas "was principaiiy being run by DDI Ryan and Mr 
Bateson:

(g) it was not in Victoria Police’s interests for Ms Gobbo to be involved in the matter; 
and

(Ct) he did not contemplate speaking to the Office of Public Prosecutions about Ms 
Gobbo’s determination to act for Mr Thomas and that, if he had contemplated 
that, he would have done so. ''*®''

52.100 Counsel Assisting’s submissions do not address Mr O’Brien’s evidence that, outside of 
the three visits to Mr Thomas described above, Mr O'Brien had limited involvement in 
Mr Thomas’ matter. Consequently, Mr O'Brien did not become aware of the detail of Ms 
Gobbo’s ongoing involvement with Mr Thomas. For example, Mr O'Brien was not aware 
of Ms Gobbo’s involvement in the process of police speaking to Mr Thomas following 
his guilty plea and in the taking of his statements,''''®®

52.101 Further, Counsel Assisting’s submission (at [889]) that Mr Thomas was ‘making very 
clear his concern to obtain legal advice from someone who was independent and would 
he acting in his best interests”'''®® fails to recognise that Mr Thomas understood that Ms 
Gobbo was not independent and expressed his clear intention to continue to use her 
anyway. In fact, Mr Thomas was aware of the precise conflict that was in issue ~ 
namely, that Ms Gobbo had acted for Mr McGrath. Indeed, as is set out earlier in these 
submissions, Ms Gobbo reported to Mr Thomas on her engagement with Mr McGrath 
when it occurred. The effect of Mr Thomas’ evidence to the Commission was that he 
knew that the barrister he was using was not an independent one. In fact, that is likely 
the reason why he retained her. He told the Commission that he paid her a monthly 
retainer to provide him with information obtained from her clients that was relevant to 
him.'®®®

52.102 Counsel Assisting submit that ‘even If Mr O'Brien Viras determined not to reveal Ms 
Gobbo's status as human source to Mr Thomas, or even to the DPP or Victoria Police’s 
own lawyers’ he couid at least have taken specified steps.'®®'

52.103 As to the steps that Counsel Assisting suggest that Mr O’Brien should have taken,'®®® it 
was not part of Mr O’Brien’s duties to contact Ms Gobbo and tell her that she could not 
act for Mr Thomas. It was not for Mr O’Brien to have any contact with Ms Gobbo at all In 
her capacity as a human source. That was the function of the SDU.

52.104 Consistently, as soon as Mr O'Brien became aware that Ms Gobbo was speaking to the 
SDU about Mr Thomas, he asked the SDU to direct Ms Gobbo to recommend 
alternative representation for Mr Thomas and to cease to act. The SDU repeatedly 
asked Ms Gobbo not to be involved with Mr Thomas. Ms Gobbo repeatedly declined to 
comply with those requests. And Mr Thomas continued to retain her knowing that she 
was the type of barrister who he could apparently buy confidential and privileged 
information from and who had acted for Mr McGrath when he became a Crown witness 
against him.

T6651,24-26 (J O'Bnsn),
T5682.22-30 iJ O’Srien).
Counsel Assissting Submissions at pp ■194-195 [889], Vol 2.

15C0 3619.34-36 (Thomas).
Counsel Assisting Submissions at p 195 [SSO], Vol 2. 

’502 Counsel Assisting Submissions at p 195 [890], Vol 2,
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52.105 Further, it is to be remembered that Mr O’Brien did not know about Ms Gobbo having 
acted for Mr McGrath.He could hardly have taken steps to address a conflict he did 
not know existed. In any case, as the submissions of Com. Bateson set out, the 
question of that conflict, and whether Ms Gobbo could act for Mr Thomas in discrete 
parts of the proceeding, was complex and was managed by Ms Gobbo and other 
members of the profession - as it should have been.

52.106 Further, there would have been little value in him seeking advice from the DPP about 
that potential conflict when the OPP already knew about it and the evidence is that the 
Senior Crown Prosecutor raised conflicts with Ms Gobbo, The further submission 
that Mr O’Brien should have sought advice from the DPP about the potential that Ms 
Gobbo was a witness in the investigation and thereby conflicted and unable to aet for 
Mr Thomas is to be rejected.Ms Gobbo was not being treated as a witness in the 
investigation.

Meeting of 19 April 2006 and provision of transcripts to Ms Gobbo

52.107 On 19 April 2006, DAI Q’Brien, DI Ryan, and DS Bateson met to discuss the status of 
Mr Thomas’ charges.

52.108 The meeting came at a time when;

(a) Mr Andrews had just pleaded guilty and was a Crown witness against Mr 
Thomas:

(b) Mr Williams was considering pleading guilty to his murder charges and assisting 
police: and

(c) Mr Thomas had been continuing to talk to police about pleading guilty and 
assisting police.

52.109 The three members at the meeting discussed Mr Thomas’ charges generally, in the 
context of the above circumstances.

52.110 Mr O’Brien had no recollection of the meeting.

52.111 When repeatedly asked about it, his evidence was, based on what Counse! Assisting 
were putting to him, that he thought the transcript v/as to be provided to Ms Gobbo in 
her capacity as a police informer,"'5°® evidence seized upon in paragraphs [911] - [912] 
of CA’s Submissions.

52.112 That speculation was incorrect.

52.113 The event is addressed in detail in Mr Ryan’s submissions and those submissions are 
adopted.

52.114 In summary, the event is a false issue inadvertently created by counsel for Ms Gobbo. 
The transcripts were provided to Ms Gobbo as the lawyer for Mr Thomas.

52.115 Counsel Assisting submit that Mr O’Brien accepted that the inference to be drawn from 
the transcripts not being given to Mr Vaios, the solicitor on the record, was that the 
Purana Taskforce wanted Ms Gobbo to influence Mr Thomas to cooperate and change 
his story in some way”.’“® Mr O’Brien did not accept that proposition, and the evidence

15G3 See above aS 52,27.
Exhibit RC10963 - DPP Response to the Commission's inquiries, OS November 2019 (RCMPi.0104.0001.0001 at__0024i.
Counsel Assisting Submissions at p 195 [8903. Vol 2,
Exhibit RC0269S - Statement of Commander Stuart Bateson, 7 May 2019 at [82]-[863 (VPL,0014.0027.0001 at .0014).
See Exhibit RC0933B ~ Diary of Mr James (Jim) O’Srien, 19 Aprii 2006 (VPL.0100.0073.0076 at .0273).

'“T5662.1-2 (J O'Brien).
Codnsel Assisting Submissions at p 198 [911 j. Vat 2, relying on T5659-6661 (J O'Srien). 
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cited in support of that suggestion is to the contrary. Mr O’Brien’s evidence when this 
proposition was put to him - in the very passage on which Counsel Assisting rely - was 
“That may have been the ease, I'm not sure”.''®’^’ When pressed, Mr O'Brien said “from 
what you're saying here, without me examining documents further, yes”.''®’' Mr 
O’Brien's concession was heavily qualified and feli well short of “accepting the inference 
to be drawn”. Indeed, as Mr Ryan’s submissions show, Mr O’Brien’s caution was 
prescient - the real explanation is something far more prosaic than that urged by 
Counsel Assisting.

52.116 That explanation also explains why the submissions at paragraph 912 should not be 
accepted. In particular, the submission that Mr O’Brien would simply not have provided 
the notes should not be accepted. That is comment. It is unexplained by reference to 
the evidence and, therefore, must be ignored.

July 2006 - Ms Gobbo’s involvement tn Mr Thomas’ statement process

52.117 Mr O’Brien had minimal involvement with Mr Thomas when he was assisting police. Mr 
O’Brien was extensively cross-examined about events connected to Mr Thomas. Mr 
O’Brien’s steadfast evidence was that he did not have carriage of the investigation 
connected to Mr Thomas,that the work had been split off and given to Mr Bateson 
reporting to Mr Ryan.'’®'®  Mr O’Brien was not briefed on the detail of the operation, but 
rather given a general update on where it was at.Thus, while Mr O’Brien is likely to 
have had some oversight of the matter, it was principally dealt with by DI Ryan and Mr 
Bateson.

*

52.118 Consistently, Mr O’Brien firmly and emphatically denied having any knowledge of any 
scheme pursuant to which, according to Counsel Assisting, Ms Gobbo secretly attended 
the Purana Taskforce offices and reviewed Mr Thomas’ statements.’®’® Mr O’Brien was, 
at that time, interstate attending a course and adamant that he was not contacted.’®’® 
Mr Bateson did not discuss with Mr O’Brien the process by which he intended to take 
statements from Mr Thomas and he had no need to; he was an experienced 
investigator and he was reporting to DI Ryan in any event.’®’'

Mid-August 2006 - PH Issues in Carl Williams trial

52.119 in August 2006, issues concerning certain claims for public interest immunity arose in 
the trial of Cart Williams. The issues were connected to claims of public interest 
immunity that had been made in relation to the statements of three witnesses, including 
Mr Andrews and Mr Thomas.

52.120 Oh 14 August 2006, Mr O’Brien spoke to Mr Overland “re PH issues re Williams”,’®’® On 
15 August 2006, Mr Overland and Mr O’Brien attended a meeting with the OPP at 
which these issues were discussed and it was agreed that the OPP would seek an 
adjournment so that the relevance of the statements could be considered.’®’®

52.121 Mr O’Brien was clear that the SDU was not used as a vehicle to allow Victoria Police to 
employ public Interest immunity claims to shield Ms Gobbo’s role from scrutiny.’®® That

T56S1.27-30 (J O'Brien).
«’it5661.32-3.3 (J O'Brien).

T5672.35-36 (J O’3rien): T5885.47 - T5886.6 (J O’Brien).
T5885.47 - T5886.6 (J O'Brien); T3331.4-9 (S Bateson).
T5680.17-20 (J O'Brien).

'5» 75888,19-21 (J O'Brien),
«« T5685.46 - T5686.04 (J O'Srien).

T5889,18-20 (J O'Brien).
Untendered Diary of Mr James (Jim) O’Brien, 14 Atigust 2006 (VPL.0005.0126.0108 at .0108i. 
Untendered Diary of Mr James (Jim) O'Brien, 15 August 2006 (VPL.0005.0126.0108 at .0109). 
T5661.38-39 !J O’Brien); T5662.18-22 (J O’Snen). 
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was not his intentionJ^^i As he explained in evidence, the material was recorded and 
subject to disctosure.^®22 O'Brien also accepted that Pt! was not absolute, and that it 
was possible for a Court to order disclosure of material over which PI! had been claimed 
where to do so was necessary to ensure a fair triaiJ®'^

52.122 When asked about the PH issues in Mr Williams' trial specifically, Mr O'Brien said that 
he understood that “it was going through the process in the normal course of 
events”.The disconnect between Counsel Assisting and Mr O'Brien in relation to 
that answer is that Mr O’Brien distinguished between the statements that were the 
subject of the Pll claims, and the SDU holdings. Mr O’Brien gave evidence that It did not 
occur to him that the SDU holdings contained information of a kind that needed to be 
disclosed to Mr Williams.He did not turn his mind to it.’®^ Contrary to Counsel 
Assisting’s submissions at [1QQ2], Ms Gobbo was not tasked as a human source in 
relation to Mr Thomas and so that was not a matter needing to be disclosed. As such, 
the position in relation to the Pll issues in Mr Williams’ trial, insofar as Mr O’Brien 
understood them, was that claims of PH had been made over certain material (the 
statements of Mr Andrew and Mr Thomas) and the legal process was taking its course,

52.123 The transcript of the mention hearing at which the issues were first ventilated is 
instructive. Counsel for Mr Williams sought disclosure of both the statements of Mr 
Andrews and Mr Thomas, along with the police investigating material relevant to those 
statements.''527 justice King's initial response was that Mr Williams’ barrister would 
have to “argue long and hard” before she would even consider ordering disclosure of 
the poiice investigating material.Mr Williams’ barrister then explained that the 
material ought to be disclosed because a fact in issue in the proceeding was whether 
the three witnesses conspired together, and agreed with the police, to give false 
accounts about Mr Wiiliams.’®^® Obviously enough, if an order was made for the police 
to disclose the investigating material related to those statements, police would have 
been required to provide whatever relevant material they had,

52.124 Seen in this context, the proposed finding at paragraph [1004] ought not be made. 
However, it is accepted by Mr O’Brien that legal advice should have been obtained from 
the outset about Victoria Police's disclosure obligations in relation to Ms Gobbo’s role 
as a human source and that there should have been a system in place for disclosure 
which included legal advisors.

52.125 However, as the transcript of the hearing before Justice King makes clear, it was not 
ordinarily the case during this period that Victoria Poiice was required to disclose details 
of the Investigative processes leading to the making of inculpatory statements that are 
to be used in a criminal prosecution,Consequently, the real issue is that Mr O’Brien 
did not identify that Ms Gobbo's involvement in advising Mr Thomas when he was

T5662.13-14 (J OBrten}.
'-“2 TS662.1S-22 (J OBri-gfl).
1523 47  T5712.13 {J O'Srten),
152.1 T5711.40-41 sJO'Bnen).
1525 T5S48.24-27 (J O'Brienl.

15548.29 {J O’Brien).
Untentiered Transcript of Proceeding ~ Tbs Qusen v Carl Anthony WiiHams. 14 August 20G6. (VPL.0099.0G27,0694 at 

.0700, .0706).
’®<’ iJntendered Transcrip*  of Proceeding - The Quesn v Car! Anthony WUllams. 14 August 2006. fVPL,0099.0027.Q694 at 

.0700, .0700).
152S Untendered Transcript of Proceeding - The Queen v Csrt Anthony WiHiams, 14 August 2006. (VPL.0099.0027.0694 at 

,0700, .0707),
<s» Untendered Transcript of Proceeding - The Queen v Carl Anthony Williams. 14 August 2006, (VPL.Q099.0027.0694 at 

.0700). ' 
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making his statements meant that Victoria Police might have had an obligation to 
disclose some or all of the SDU holdings.

52.126 For similar reasons, the finding proposed at paragraph [1675] should not be made. It is 
cast in terms that imply a decision on the part of Mr O’Brien, when the true position is 
that Mr O’Brien did not recognise that other Victoria Police holdings were potentially 
disclosable.

52.127 Mr O’Brien accepts that the finding that is open to the Commissioner is that, at the 
outset, he should have recommended to his superior officer, AC Overland, that Victoria 
Police obtain legal advice in relation to its disclosure obligations in relation to the use of 
Ms Gobbo as a human source and that a system be put in place to address disclosure.

52.128 It is submitted that if Mr O’Brien and other officers had received adequate training about 
the duty of disclosure and had there been sufficient emphasis on the obligation within 
Victoria Police at the time and had there been sufficient policies, structure and systems 
in place to support officers to comply with their obligations, then Mr O’Brien would have 
likely taken the above step. Alternatively, it would have been unnecessary for him to do 
so because the SDU or those officers superior to him who knew that Ms Gobbo was a 
human source would have done so themselves.

August to September 2006 - Complaints by Mr Williams

52.129 At about this time, Ms Gobbo told the SDU that she had a copy of a letter written by Mr 
Williams in which he referred to her as a ‘dog’.'i^si On 13 August 2006, Mr White had a 
conversation with Mr Green about that letter. Mr White’s record of that conversation 
contains the following notation:

tv-___

_ Galh
—oJ

I Green-OgV-

- ---- ------------------ -------------------------- 1-------- tQ-

jT A -

52.130 It is not clear whether the notation that the letter could be helpful to stop Mr Williams 
from subpoenaing “everything to try to find out if h/s helped” records a discussion

’531 Exhibit RC0292 - Diary of Mr Sandy White, 13 August 2006 (VPL.0100.0096.0311 at .0353). 
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between Mr White and Mr Green, or records Mr Green informing Mr White of something 
said by Ms Gobbo.

52.131 In any case, Counsel Assisting submit that Mr O’Brien agreed with Mr White that Mr 
Williams’ letter might be useful to prevent disclosure of Ms Gobbo’s involvement in Mr 
Williams’ matter.''®32 That submission cannot be accepted. The weight of the evidence is 
to the contrary and the evidence relied on by Counsel Assisting does not support the 
proposition. Counsel Assisting refer to a single piece of evidence, being a diary entry of 
Sandy White. That entry states:

52.132 Mr O’Brien’s evidence was that, on the day in question, he was off duty, he had no 
memory of the discussion''®33 and did not have a diary note of it."'®^ Mr White’s diary 
entry does not record why Mr O’Brien said the letter would be “very useful” (if indeed he 
said that). There is no evidence that permits the conclusion to be drawn that it was for 
the reason referred to in the preceding entry in Mr White’s diary (which records a 
discussion between Mr White and Mr Green about a discussion between Mr Green and 
Ms Gobbo).i535

52.133 There is, however, evidence that Mr O’Brien was concerned about threats that had 
been made against Ms Gobbo. On 6 August 2006, Mr O’Brien had a discussion with 
Peter Smith about “threats against 3838”.Consistently, his evidence was that the Pll 
issues were unconnected to Mr Williams’ letter, and that the investigation into Mr 
Williams was about Ms Gobbo’s “safety overall, given Carl Williams’ propensity for 
violence organising others to do his dirty work”.’'®^^ Later, Mr O’Brien rejected the 
suggestion that Victoria Police hoped that Mr Williams’ threats would mean that his 
claims about Ms Gobbo would not be taken seriously"'or that Mr Williams’ threats 
would assist in any argument to resist disclosure of materials.j-iis evidence was that 
his discussion with Sandy White was “probably more about the safety” of Ms Gobbo.

52.134 It cannot be forgotten that it was part of Mr O’Brien’s job to ensure that threats against 
Ms Gobbo were investigated. It was acknowledged that her status as a human source 
placed her at high risk and it was, therefore, incumbent upon Mr O’Brien’s area to 
investigate the threats. Mr Williams’ letter in which he referred to Ms Gobbo as a dog 
formed part of that investigation. There can be no suggestion that Mr O’Brien acted 
other than appropriately in deciding that it was necessary to investigate the threats 
against Ms Gobbo. There can also be no suggestion that Mr O’Brien acted other than

1532 Counsel Assisting Submissions at p 220 [1013], Vol 2; Counsel Assisting's Submissions at p 373 [1669], Vol 2.
1533 75703.39 - T5704.3 (J O'Brien).
1534 75703.39-43 (J O'Brien).
1535 Exhibit RC0292 - Diary of Mr Sandy White, 13 August 2006 (VPL.0100.0096.0311 at .0353).
1535 Exhibit RC0933B - Diary of Mr James (Jim) O'Brien, 6 August 2006 (VPL.0100.0073.0076 at .0301).
1537 75707.15-18(3 O'Brien).
1535 75707.26-28 (J O'Brien).
1539 75707.30-32 (J O'Brien).
1540 75707.26-28 (J O'Brien).
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appropriately in deciding that Mr Williams’ letter and its potential links to the threat to Ms 
Gobbo also needed to be investigated,

52.135 Consistently, as noted by Counsel Assisting at [1016], Mr O’Brien expressed his 
wifiingness to confirm, if contacted by the Victorian Bar Ethics Committee, certain 
uncontroversial facts, being that there was an investigation into known threats against 
Ms Gobbo and that he believed that Mr Wiliiams had the propensity for carrying out 
threats and the potential capacity to do so from jail.

52.136 The available inference to be drawn from the evidence is that, if Mr O’Brien made the 
comment attributed to him in Mr White’s diary, it was a reference to the letter being 
useful for the purposes of investigating threats against Ms Gobbo and protecting her 
from Carl Wiliiams - not as a means of preventing disclosure. Mr Williams’ propensity 
for murder was notorious. The fact that he had made a threat would have added little to 
a Pll claim. There would have been no doubt that if it was disclosed to Mr Wiliiams that 
Ms Gobbo was a human source that he would have wanted her harmed.

52.137 Counsel Assisting’s submission that Ms Gobbo w'as confident that Mr O’Brien would not 
reveal the ‘true nature of her conflict’ to the Victorian Bar Ethics Committee,''-'’’ ’ both 
states the obvious and obscures the point. Ms Gobbo may well have had such 
confidence. But that was not because of any special status attaehing to her. or to any 
special treatment afforded to her by Mr O’Brien. Rather, it v/as because Mr O’Brien was 
duty bound not to reveal Ms Gobbo’s status as a human source (or indeed, the status of 
any other human source) to the Victorian Bar Ethics Committee.

52.138 Paragraph [1020] of CA’s Submissions contains comment that Mr Williams’ concerns 
about Ms Gobbo’s conflict was ‘another point at which they (Mr O'Brien and Mr 
Bateson] should have reflected on their obligations to the criminal justice system’. 
Counsel Assisting do not specify what it is that Mr O’Brien ought to have done at this 
point, asserting only that he should have ‘acted appropriately’, in circumstances where 
Counsel Assisting conciude that the evidence supports the making of the most serious 
findings against Mr O’Brien, the vague comment ‘acted appropriately’ is entirely 
unsatisfactory. Where a matter is put against Mr O’Brien then procedural fairness 
requires that it be put with sufficient specificity to enable him to meet the allegation. 
The matter put against him in [1020] should be disregarded.

Counsel Assisting’s proposed findings and proposed recommendations relating to Mr 
Thomas

Proposed evidentiary findings at paragraph [10591 -- [10641 of Counsel Assisting's submissions

52.139 Paragraph [1059] of Counsel Assisting’s submissions, which purport to set out evidence 
relevant to an analysis of Mr O’Brien’s knowledge and conduct in relation to the use, 
management and disclosure of Ms Gobbo's role as a human source concerning Mr 
Thomas, variously:

(a) fails to set out all relevant evidence;

(b) fails to distinguish between established facts and inferences;

(c) submits that certain inferences should be drawn without a proper evidentiary 
foundation; and

Coun-se! Assisting Stibmissions at p 221 [1019], Voi 2. 
Counse! Assisting Submissions at p 221 [1020], Voi 2, 
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(cS) submits that certain inferences should be drawn in circumstances where the 
relevant material or proposition was not put Mr O’Brien in his evidence.

52.140 The evidence that Mr O’Brien was, during the relevant period, a public official ([1059.1]) 
and that he heid the positions described ([1059.2]) is not controversial. It is also not 
controversial that Mr O'Brien understood that it was appropriate to get advice about Pll 
claims when they were proposed to be made ([1059.4]) and the right of an accused to 
be represented by a legal representative who was independent of police ([1059.6]),

52.141 Counsel Assisting’s submission that the evidence establishes that Mr O'Brien 
understood the obligation upon police to disclose relevant material, including 
exculpatory material, to an accused ([1059.03]) overstates Mr O’Brien’s evidence and 
fails to engage with its complexity. Mr O'Brien’s evidence was that the only training he 
had received about Victoria Police's obligation of disclosure was to the effect that if 
there was evidence found during the course of an investigation that was exculpatory of 
the accused. Victoria Police was duty-bound to produce it.’'-'^  That understanding is 
correct, but not complete. It is obvious that Mr O’Brien perceived the obligation as 
relating to “evidence” that was “exculpatory”. Plainly, the obligation of disclosure is 
wider than that. The evidence of AC Casey, together with evidence given by other 
members, corroborates Mr O’Brien’s evidence about the limited training that he 
received about disclosure.

*

52.142 Mr O’Brien also gave evidence that while he understood that the obligation was also to 
disclose something if it assisted an accused, he had “never had an issue like that 
arise".Consistent v/ith that evidence, Mr O’Brien said that he did not think that any 
of the information that he received about Ms Gobbo from the SDU or that the 
information that the SDU held about Ms Gobbo was relevant “in assisting an accused in 
their defence”.^'^® When pressed, Mr O’Brien maintained that evidence, highlighting that 
the extent to which he and others recorded information pointed against a consciousness 
of the difficulties that would be created if the information was disclosed and therefore 
against any intention to knowingly hide the material. He also rejected the suggestion 
that his diary was, for disclosure purposes ‘not touchable’. He gave evidence that they 
were always available and that if “it had become an issue" he would have produced his 
diaries, the same as he would have in any ease.

52.143 Mr O'Brien’s frank eyidence on this point identifies that, contrary to the submission of 
Counsel Assisting, he did not have a complete understanding of Victoria Police’s duty of 
disclosure. That lack of understanding arises not from any failing on the part of Mr 
O’Brien, but from the lack of adequate training and emphasis on disclosure at Victoria 
Police, and the key structural deficiencies, addressed earlier in these submissions.

52.144 Consequentiy, the evidence does not support the finding at paragraph [1059.03].

52.145 Moreover, it is critical to the proper discharge of terms of reference 1 and 2 that the 
Commissioner not make recommendations based on findings of the kind proposed at 
paragraph [1059.03], For the reasons given above, the lack of training and emphasis on 
matters such as the duty of disclosure, coupled with the absence of embedded legal 
oversight, was a principal cause of the disclosure issue. Recommendations must be 
directed to the real cause of failings to help guide Improvements.

’“5 15548,14-18 (J O’Srien).
T5548.20-22 (J O’Brien).

1M6 75548.24-27 (J O’Brien).
15548,29-34 (J O’Srien).
15548.1-4 (J O’Brien).
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52.146 Counsel Assisting’s submissions at [1059,5] are wrong. Mr O’Brien agreed in his 
evidence with the proposition that, if he was in doubt about a particular course of action, 
he had the ability to go and seek legal advice.''^® He was not asked about disclosure, 
which was not an obligation that he, as an Inspector, had the job of discharging. 
Moreover, Mr O'Brien’s evidence on this question was more nuanced than Counsel 
Assisting identify. Mr O’Brien’s evidence was that if he was in doubt about a particular 
course of action he would generally go and speak to a more senior officer before 
seeking legal advice.'® ’®  He also gave evidence that he did not ever seek legal advice 
about disclosure (as opposed to PH claims).®®®

* *
*

52.147 Paragraph [1059.7] is a further misstatement of Mr O’Brien’s evidence. The three dot 
points relied on by Counsel Assisting are taken out of context and do not accurately 
state Mr O'Brien’s evidence. The subparagraph also fails to engage with Mr O’Brien’s 
evidence as a whole.

52.148 In relation to the three matters, first, while the footnote in question does not point to 
evidence supporting the pfoposition, Mr O'Brien accepts that he understood at a 
general level that a barrister had a conflict of interest if they could not provide 
independent advice. Second, the submission that it was Mr O’Brien’s evidence that it 
was “appropriate to seek advice from the OPP about Ms Gobbo appearing for various 
people in positions of conflict”’®®  misrepresents the evidence. Mr O'Brien was asked 
this question in the context of the specific conflict that arose as a result of Ms Gobbo 
representing both Terrence Hodson and Paul Dale.®®®  in the context of that specific 
example, Mr O’Brien’s evidence was that seeking advice from the OPP about the 
conflict was “one place you’d go’.®®®  Mr O’Brien was not expressing a general 
understanding that it was appropriate, in all instances, to seek advice from the OPP in 
relation to potential questions of conflict. In indictable matters, OPP prosecutors had the 
carriage of proceedings and could and did raise conflicts with counsel in the 
proceedings. The evidence before the Commission is that the Senior Crown Prosecutor 
prosecuting the relevant matters raised with Ms Gobbo her potential conflicts in acting 
for various people.®®'

*

*

*

**

52.149 Third, Mr O'Brien did not say that it was a conflict for Ms Gobbo to represent a client 
and to provide information in relation to him.®®®  and the evidence pointed to by Counsel 
Assisting was not to that effect.’®®® in the evidence relied on by Counsel Assisting, Mr 
O’Brien was being asked about Mr Gobbo’s representation of Tony Mokbel. He gave 
evidence that he knew that Ms Gobbo had previously represented Tony Mokbel.®®''  He 
then said this:

*

*

It was a conflict for her.! was more interested in what was stili going on and what 
criminai acts were being committed.''^^'°

52.150 Mr O’Brien consistently distinguished between Ms Gobbo acting for a person in relation 
to historical offending for which they had been charged and in relation to which she had

T5490.23-24 (j O’Siien).
•15^9 75490.18-21 (J O'Brien).
195S T5490.2S.31 (J O'Brien).
'®’ Counsel Assisting Submissions at pp 233-234 [1059.7] (Point 2). Vol 2.
■'552 See T5464.40 -• T5465.01 (J O'Brien). '
1553 T5465.3-5 (.J O’Brien),

Exhibit RC1096B - DPP Response to ths Commission's iriquirtes. OS November 2019 (RCMPi.0104.0001,0001 at__0024'!.
■'555 Counsel Assisting Submissions at pp 233-234 [1059.7] (Point 3), Vol 2.
•isse Counsel Assisting Submissions at p 234 [1059.7] (Point 3 at footnote 1338), Vol 2. referring to T5513 (J O’Brien); see also 

T5513.34-36 (J O'Brien).
'552 T5513.31-32 (J O'Brien).
1655 755-13.34-36 (j O’Brien).
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been retained and current and ongoing criminal activity in relation to which Ms Gobbo 
had not been retained. Mr O’Brien did not give evidence that he understood that it was 
a conflict for Ms Gobbo to act for someone in relation to historical offending while 
providing information to police about their present criminal activity. This is a critical 
distinction, not least because it is cogent proof of the absence of training about such 
issues.

52.151 The subparagraph also fails to engage with the whole of Mr O'Brien’s evidence on this 
topic. Mr O’Brien gave evidence that he understood the concept of a conflict of Interest 
‘in a commercial sense' only/®®® and that he received no training in relation to it.'®®®  Mr 
O'Brien’s evidence was that he did not entirely understand how confiiot of interest rules 
applied to lawyers/®'’ That is not surprising. Mr O’Brien received no training in relation 
to lawyers’ obligations in relation to conflicts of interest. By comparison, the ethical 
obligations of legal practitioners are detailed In. among other things, the Uniform Law 
and the Good Conduct Guide. Legal practitioners undertake compulsory training and 
education about their professional obligations in the course of obtaining their law 
degrees and as part of the admissions process, and barristers undertake further training 
and education about their particular obligations as part of the Victorian Bar Readers’ 
Course. Ethics is then a compulsory module for barristers and solicitors as part of their 
continuing professional development obligations. In addition, barristers and solicitors 
have access to a specialist committee that provide expert advice on ethical matters, 
including questions of conflict. This all reflects the complexity of the professional 
obligations that attach to legal practitioners and the Issues that can arise in practice. In 
that context, it is hardly surprising that a police officer who had received no training in 
relation to legal conflicts of interest and who did not deal with the issue in undertaking 
his usual duties, would not appreciate the potential conflicts that arise from a lawyer 
telling police that their client or their former client was engaging in criminal activity.

*

52.152 Further, Mr O’Brien did not accept that a lawyer should not represent two parties where 
their interests might diverge, saying that in his view it “depend[ed]” and that he had 
seen lawyers representing multiple people (presumably in the same or related 
proceedings).-®®’’

52.153 It is also not accurate to say, as Counsel Assisting do at paragraph [1059.8], that Mr 
O’Brien said he could not prevent Ms Gobbo from acting in a position of conflict witti 
respect to Mr Thomas as this would compromise her life. What Mr O’Brien said was that 
the reason he did not tell Mr Thomas “flat out” that Ms Gobbo could not act for him 
because she was not independent or Impartial was that if he had “done that she’d 
probably be dead’.’®®® That is not the same as saying that he “could not have 
prevented” her from acting for Mr Thomas for that reason. The reality of Mr O’Brien’s 
position was more complex. As is set out above, Mr O’Brien took the view that; (a) 
primary responsibility for managing her conflict rested with Ms Gobbo; and (b) that to 
the extent that it was an issue for Victoria Police, it was an issue for the SDU to sort out.

52.154 As to paragraph [1059.9], Mr O’Brien knew, when he met with Mr Thomas as set out 
above, that Ms Gobbo was advising him.

52.155 However, contrary to paragraph [1059.10], Mr O’Brien did not know, when he first met 
with Mr Thomas, that Ms Gobbo was providing police with information about him. He

T6464.1-2 (J O'Brieto; see also T5464.27-28 (J O'Brien).
IS® T5464.S-9 (J O’Srien).
1561 75434.30-31 (j OBriwi).
“2 T5464.33-38 (J O’Srien).

T5651.17-20 W O’Srien). 

3437-8960-2085V1302

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0799

onfy came to have that knowfedge on 23 March 2006 (or shortly before then). And, it 
must be made clear that Ms Gobbo was not ‘informing’ on Mr Thomas - from time to 
time, she talked to her handlers about him. The SDU did not generally disseminate the 
things Ms Gobbo said about Mr Thomas. However, there were three oceasions in 
March 2006 when information was passed on. It should not have been. Mr O’Brien 
accepts that Ms Gobbo should not have been talking to the SDU about Mr Thomas 
v/hife acting for him. Mr O’Brien also accepts that it was inappropriate for any of the 
information that Ms Gobbo gave the SDU about Mr Thomas to have been disseminated 
to him.

52.156 Contrary to the submission at [1059.11], Mr O'Brien did not know or have oversight over 
Ms Gobbo’s conduct in relation to Mr Thomas, including the extent to which she 
represented him, after about April 2006. The investigation was, in that period, principally 
managed by Mr Bateson 'who was reporting to DI Ryan. Consequently, there is a small 
window, between about 23 March 2006 and 19 April 2006 when Mr O’Brien knew that 
Ms Gobbo was acting for Mr Thomas and providing the SDU with information about 
him.

52.157 Further, there is no evidence that Ms Gobbo was “informing” on Mr Thomas in this 
period. As with the above, it is true that from time to time Ms Gobbo spoke to her 
handlers about Mr Thomas. But Mr Thomas was a not a person that Victoria Police had 
ever sought information about from Ms Gobbo. He was not a person in relation to whom 
they ever tasked her. He was a client about whom she spoke to the SDU from time to 
time. Clearly, she should not have done so. To the extent that she provided the SDU 
with information that was confidential or privileged, she breached her professional 
obligations. But her discussions with the SDU about Mr Thomas did not constitute 
“informing” - hence, the information she gave them was raroly disseminated,

52.158 As to [1059,12], it is true that Mr O’Brien was at the relevant meeting. That fact alone 
does not present a complete picture. The circumstances surrounding the provision of 
the transcript of Victoria Police conferring with Mr Thomas to Ms Gobbo are set out 
earlier in these submissions. Seen in its proper context, the meeting of 19 April 2006 
does not establish the fact in [1059.131, Ms Gobbo was not tasked or otherwise used as 
a human source to encourage Mr Thomas to plead guilty and co-operate with police. 
The events of 19 April 2006 occurred because Victoria Police had decided that it no 
longer had an interest in Mr Thomas cooperating. A decision was made to cease 
engagement with him. Obviously, that left Mr Thomas in a vulnerable position, because 
he would lose the benefit of any potential sentence reduction that attached to his 
cooperation. The transcript was provided to Ms Gobbo as Mr Thomas' lawyer so that 
she could properly advise him about the position that he was in following Victoria Police 
deciding that it would no longer pursue his cooperation. That is a step that Victoria 
Police would have taken with any accused person in Mr Thomas’ position. Mr O'Brien 
refers to the more detailed submissions on this issue above and in Mr Ryan’s 
submissions.

52.159 Mr O’Brien accepts that Victoria Police should have done more to prevent her from 
acting for Mr Thomas, including by refraining from having anything to do with her. 
However, Mr O’Brien does not accept that Victoria Police was using Ms Gobbo as a 
.source to persuade Mr Thomas to cooperate, Mr O’Brien's evidence is corroborated by 
Mr Bateson. Ms Gobbo could not recall these events.'®®^  The point at which Mr Thomas 
committed to assisting police is explained by the surrounding events set out in Mr

*

T13368.17-39 (N Gobbo),
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Bateson’s submissions, in short, the case against him had become overwheiming. it 
was not a coincidence that Mr Thomas committed to co-operating almost immediately 
after another co-acsused, Mr Andrews, decided to become a Crown witness against 
him. He was faced with two of his crew being Crown witnesses against him, and one 
(Mr McGrath) had already given evidence against Mr Williams who had been convicted.

Findings proposed at paragraph (10601 of Gounsei Assisting’s submissions

52.160 For the reasons given above, much of the evidentiary foundation relied on by Counsel 
Assisting to support the conclusions urged in paragraph [1060} is unsound, it is not 
open on the evidence to make all of the proposed findings in that paragraph.

52.161 Mr O'Brien accepts that the proposed findings at paragraphs (1060.1], [1060.4], 
[1060.5], (1060.6) and, to a limited extent, [1060,7] of Counsel Assisting’s submissions 
are open to the Commissioner.

52.162 It is not open to the Commissioner to make the finding at paragraph [1060.2}. There is 
no evidence to support that finding. The only evidence that Counsel Assisting rely on is 
Mr O’Brien’s status as Officer in Charge of the Purana TasHforce.^®®® Seif-evidently, that 
is a wholly inadequate basis for the proposed finding, not least because the events 
concerning Mr McGrath took place before Mr O’Brien took up in that position. 
Regrettably, Counsel Assisting did not draw to the Commissioner's attention Mr 
O’Brien’s resolute evidence that he did not know about Ms Gobbo’s involvement with Mr 
McGrath.’®®® In circrrmstances where the only relevant evidence before the 
Commissioner is Mr O’Brien’s resolute denial, the finding proposed at paragraph
[1060.2] is not open and there is no proper basis for Counsel Assisting to maintain their 
submission that it is open on the evidence. They are invited not to press paragraph
[1060.2] .

52.163 The finding proposed at paragraph [1060.3] is also not open to the Commissfoner. The 
careful analysis set out above identifies that Mr O’Brien first knew that Ms Gobbo had 
spoken to the SDU about Mr Thomas on 23 March 2006, Mr O'Brien knew' that Ms 
Gobbo was acting for Mr Thomas and had that knowledge until late April 2006, There is 
no evidence that Mr O’Brien knew that Ms Gobbo continued to represent Mr Thomas 
after that date. Further, for the reasons given above, Mr O’Brien does not accept that 
Ms Gobbo was “informing” on Mr Thomas, though he does accept that Ms Gobbo 
should not have been speaking to the SOU about Mr Thomas while representing him 
and that more should have been done to stop her doing so.

52.164 There is no evidentiary basis for the finding, as expressed, in paragraph 1060.7, If 
Counsel Assisting intend to submit that a lawyer who is a human source ean never 
provide independent advice to anyone, Mr O'Brien did not know any such thing, and 
there is real doubt that such a proposition is correct. What he did know, in the short 
period set out above, was that Ms Gobbo had been speaking to the SDU about Mr 
Thomas, while representing him.

52.165 As to paragraphs [1060,8] and [1080.9], there is no basis for these findings because the 
underpinning premises have not been established and, indeed, have comprehensively 
been disproved.

'S65 Coun-se! Assisting Stibmissions at p 23A ("S060.2] (footnote 1345), Voi 2, 
See paragraph 52.27 above.
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52.166 Ms Gobbo was not provided with the transcripts of the information that Mr Thomas had 
provided to police for the purpose of her being tasked to speak with Mr Thomas on 
behaff of Victoria Police.

52.167 As to the premise that Victoria Poiice was “using" Ms Gobbo to encourage Mr Thomas 
to make admissions, enter a plea of guilty and implicate his associates:

(a) As set out in further detail below, Victoria Police had already been directly in 
contact with Mr Thomas about him co-operating in July 2004, instigated by police 
and October 2004, instigated by Mr Thomas; there was no need for Victoria 
Police to “use” Ms Gobbo in the discussions with Mr Thomas;

(b) After Mr Thomas’ arrest in August 2004, “i-TbDmjis’Peisonaipartner infQjrnied DSC 
L’Estrange that Mr Thomas wanted to meet with him ‘on the quiet’/®®’' DSC 
L’Estrange met with Mr Thomas a couple of days later and Mr Thomas alluded to 
the possibility of assisting police;^®®®

(c) Counsel Assisting have identified no evidence of further contact in relation to Mr 
Thomas’ assistance until February 2006;

(d) Rather, once Mr Thomas decided again that he wished to cooperate he had Ms 
Gobbo approach Victoria Police about cooperating. Mr Thomas was in prison at 
the time, and Victoria Poiice engaged with him pursuant to that approach;

(e) Victoria Police did not want Ms Gobbo involved with Mr Thomas - she continued 
to act for him despite repeated requests from Victoria Police that she refrain from 
doing so; and

(f) Victoria Police did not ever task Ms Gobbo in connection with Mr Thomas,

52.168 Further, there is insufficient evidence Mr O’Brien knew that Ms Gobbo was encouraging 
Mr Thomas in the manner described - if indeed she was.

52.169 On 23 March 2006, Mr Thomas told DDl O’Brien and (then) DS Bateson and that Ms 
Gobbo and her instructing solicitor, Jim Vaios, had “convinced” him to cooperate with 
Victoria Police. That appears to be the whole of the evidence identified by Counsel 
Assisting about DI O’Brien’s knowledge of what advice Ms Gobbo was giving Mr 
Thomas. There is nothing in that advice itself that ought to have indicated to DAI 
O’Brien that Ms Gobbo’s advice may have constituted anything other than proper legal 
advice.

52.170 Further, whether what Mr Thomas told DAI O’Brien was true or not:

(a) the Commission has heard that by April 2006, Mr Thomas had again waivered in 
his resolve to assist police; and

(b) Mr Thomas did not ultimately commit to assisting police until some months later in 
June 2006.

52.171 There is, in fact, no credible evidence on which a finding can be made that Ms Gobbo 
advised Mr Thomas to plead guilty, make admissions and implicate his associates or 
that it was Ms Gobbo’s advice alone, or at all, that caused him to take such steps. We 
draw the Commission’s attention to the following:

Exhibit RC02S23 -ChronoIogyn of Stuart Sateson, 18 October 2004 at p 13 (VPL.0015.0001.0409 at .0421).
(568 Exhibit RC264- Statement Of Detective Senior Sergeant Nigel L’-Estrange, 11 June 2019 at [14] (VPL.0014,0036.0001 at 

.0003).
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(a) Purana Taskforce detectives first began communicating with Mr Thomas in 
relation to his possible cooperation in 2004, well prior to Ms Gobbo acting;

(b) By July 2004, police were already taking statements from Mr McGrath. DS 
Bateson’s crew then began talking to Mr Thomas, suspected of involvement in 
the Moran and Barbaro murders, to cooperate with police and met with him to 
discuss;’®®®

(c) On 28 July 2004, DS Bateson met with Mr Thomas at a McDonald’s restaurant 
and Mr Thomas indicated an openness to assisting police;’®™

(d) On 18 October 2004, Mr Thomas, who was then in prison having been arrested
for the Moran and Barbaro murders, enlisted contact DSC L’Estrange
to arrange to meet “on the quiet”;'’®’’’

(e) By February 2006, Mr Thomas, who was still in prison awaiting trial, decided to 
cooperate with police and, this time, instructed Ms Gobbo to approach police on 
his behalf;’®™

(f) On 19 February 2006, both Ms Gobbo and Mr Thomas’ solicitor, Mr Vaios, met 
with Com, Bateson and told him that Mr Thomas had instructed them that he 
wished to co-operate. This was just after Mr Andrews had written to the relevant 
Senior Crown Prosecutor informing him that he wished to co-operate;’®''®

(g) A few days later, on 22 February 2006, Mr Thomas told DS Bateson to speak to 
his solicitor about him making statements which Mr Bateson did;’®™

(h) Mr Bateson and Mr O’Brien met with Mr Thomas on three occasions in the weeks 
that followed;

(i) The transcripts were provided to Ms Gobbo on 20 April 2006;

(j) It was not until 29 June 2006 that Mr Thomas entered his guilty plea and he did 
that v^ithout having committed to assisting police. After he had entered his plea, 
Mr Bateson met with Mr Thomas together with Ms Gobbo and Mr Vaios in the 
cells at which time Mr Thomas said that he now wished to assist police by making 
statements;’®''®

(k) Mr Thomas’ solicitor was asked to provide a witness statement to the 
Commission addressing three questions.’®''® He was not asked whether Ms 
Gobbo gave advice to Mr Thomas about pleading guilty, making admissions and 
Implicating his associates and. if she did, about the circumstances in which it was 
given and the content of the advice. He was not asked if Ms Gobbo had 
encouraged Mr Thomas to make admissions, enter a plea of guilty and to 
implicate his associates. He was not asked if he himself had given such advice to 
Mr Thomas and, if he had, when he gave the advice and the reasons why he 
gave that advice. Mr Vaios co-operated with the Commission in providing a

’56" Exhibit RC0268S - statement of Commander Stuart Bateson, 7 May 2019 at [60]-[61] (VPl.0014.0027.0001 at 0Q10j.
Exhibit RC0269S - Statement of Commander Stuart Bateson, 7 May 2019 at [61] (VPL0014.0027.G001 at 0G1C), 
Exhibit RC0252B- Chronology of Stuart Bateson, 18 October 2004 at p 13 (VPL.OOI 5,0001.0409 at 0421); Exhibit

RC0264B “ Statement of Detective Senior Sergeant Nigel L'Estrarrge, 11 June 2019 at (14] {\/PL.0014.0036.0D01 at 
.0003)' Exhibit RC026SB - Statement of Commancier Stuart Batesort, 7 May 2018 at [63] {VPL.0014.0027.0001 at 
.0011).

Exhibit RC0269B— Statement of Commander Stuart Bateson, 7 May 2019 at [78] {VPL.0014.0027,0001 at ,0013),
Exhibit RC0269B - Statement of Commander Stuart Bateson, 7 May 2019 at [75]-[78] (VPL.0014.0027.0001 at .0013).
Exhibit RC0269S — Statement of Commander Stuart Bateson, 7 May 2019 at [80| (VPL.0014.0027,0001 at .0013).
Exhibit RC0269B - Statement of Commander Stuart Bateson. 7 May 2019 at [92] {VPL.0014.0G27.0001 at .0015).

1675 untendered Emai! from the soiiettors assisting the Commission to Corrs Chambers Westgarth dated 8 July 2020. 
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witness statement but, because he was not asked, his statement does not 
address these critical matters. He was not called for cross-examination;

(l) Mr Thomas' evidence was that Ms Gobbo encouraged him to plead guiity and to 
become a prosecution witness.However, given Mr Thomas’ credibility issues 
and that it was plainly in his interests to give that evidence, his evidence alone is 
insufficient to find that Ms Gobbo encouraged him to make admissions, enter a 
plea of guilty and to implicate his associates, especially given that Counsel 
Assisting chose not to adduce evidence from a relevant witness, Mr Vaios, on the 
issue;

(m) Further, even if Mr Thomas’ evidence on this issue is accepted, his evidence is 
that Ms Gobbo encouraged him to plead guilty in the lead up to Mr Andrews 
pleading guilty. Mr Thomas said that Ms Gobbo told him that Mr Andrews ‘might 
be pleading and might roll' and she urged Mr Thomas to get in first. If Ms Gobbo 
gave that advice then she likely gave it in February 2006,’®'^® which v^as well 
before Ms Gobbo had been shown the transcripts. If she gave that advice, then 
there is no causa! link between poiice and the advice she gave. That is, there is 
no evidence that police asked Ms Gobbo to advise Mr Thomas to get in before Mr- 
Andrews and plead guilty and co-operate with police, it is aiso not evident why 
poiice would want her to give such advice;

(n) Mr Thomas gave evidence that Mr Vaios was shocked when he got back from 
holidays to discover that he had pleaded guiity. Mr Thomas said that Ms Gobbo 
had kept Mr Vaios away from it ail and away from hirn.^®'’® Mr Vaios’ statement to 
the Commission does not address these issues and he was not called to give 
evidence or asked for a supplementary statement. However, the evidence before 
the Commission shows that Mr Thomas’ evidence was false because:

(i) On 19 February 2006, Mr Vaios met with Com. Bateson and Ms Gobbo, 
after Mr Thomas said he wanted to plead guilty;

(ii) On 23 March 2006, Mr Thomas told Mr O’Brien and Mr Bateson that Mr 
Vaios had advised him to plead guilty and assist police;^®®® and

(iii) On 29 June 2006, when Mr Thomas entered his guiity plea, Mr Vaios was 
present. He met with Mr Bateson, Mr Thomas and Ms Gobbo afterw'arels to 
discuss Mr Thomas’ desire to become a prosecution vi/itness in return for a 
reduced sentence;''®®'’

(0) To the extent that Mr Thomas gave the self-serving evidence that Ms Gobbo had 
pressured or persuaded him to plead guiity and to give evidence, Ms Gobbo 
unequivocally denied that before the Commission:'’®®^

/ want to ask you about some matters that Mr Thomas has raised in his 
statement. One of the things that he will suggest or he has suggested is 
that you pressured and persuaded him to plead guilty and to give 
evidence. What do you say to that? That's not consistent with my 
recollection.

Exhibit RC11753 - statement of Mr Thomas. 20 September 2019 at [37]-{38] (RCMPi.Ol 31.0001.0001 atJOWi. 
Exhibit RC026SB - Statement of Commander Stuart Bateson. 7 May 2019 at [75}-[78] (VPL.0014.0027.0001 at .0013). 
T13592.38-43 (Thomas).

1530 Exhibit RC04763 - Transcript between S Sateson and Mr Thomas. 23 March 2006 at p 81 {VPL.0005.0062.0609 at .0689). 
Exhibit RC0269B - Statement of Commander Stuart Bateson, 7 May 2019 at [92] (VPL.0014.0027.0Q01 at .0015),

1582 fl 3402.35-43 (N Got3bo),
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Do you say ttiat you didn’t pressure or persuade him; is that right? 
Correct.

(p) Ms Gobbo was unable to say with certainty whether she bad advised Mr Thomas 
that it could be in his interests to plead guilty and give evidence?®® She 
suggested she may have done so once Mr Thomas reached the point of wishing 
to cooperate with police?-^®^

(g) Ms Gobbo recalled occasions when Mr Thomas had vacillated in his intention to 
assist police?®®®

(r) It was put to Ms Gobbo that she may have heard from DS Bateson that by around 
April 2006, Mr Thomas was considering not assisting police because may 
have objected. It was put that Ms Gobbo then communicated with

and reassured her, so that Mr Thomas was convinced to cooperate,’®®®

(s) Ms Gobbo’s recollection of these matters appeared vague, at best.’®®^ As in the 
exampie below, the cross-examination on this point consisted of assertions or 
propositions being put by Counsel Assisting, without a proper foundation, and Ms 
Gobbo’s vague agreement:

Is the etfect of the evidence this: you heard from Mr Bateson that there 
could be a spanner in the works and “rTtoTOs'personal Partner

prepared to go along and you communicated with her and smoothed 
things over and got things back on track. That's the essence of what I’m 
putting? Yeah, quite probably. As I said, my recollection Is the issue was 
about her charges being withdrawn and her being able to keep the 
property and not face the loss ofit.'^^^^

(t) Contrastingly, Com. Bateson’s evidence was clear and detailed around his 
interactions with Mr Thomas and MrTtoraas'Perso

(i) Com, Bateson told the Commission that Tanias'personal Parte resisted any 
move by Mr Thomas to assist police white she believed “'■Ttomas ^gg 
innocent of murder:

(ii) The shift identified by Com. Bateson was that, at that time, Mr Thomas had 
started telling police that he wanted to tell the truth. Com. Bateson 
articulated that the most logical scenario was that Mr Thomas had made a 
simitar revelation to ® as to the truth of his role in murders in relation 
to which he was charged;

(iii) It was likely for this reason that  Thomas'personal Pate rgjented, and Mr Thomas 
eventually agreed to admit the murder of Moran and assist. Com. Bateson 
denied that Ms Gobbo was tasked by him to speak to Mr Thomas?

*

(u) When asked again whether she had pressured or persuaded Mr Thomas to sign 
his statement about the Moran and Barbaro murders, Ms Gobbo responded:

I would be lying if I said I’ve got a specific recollection of even reading 
that statement.

15-3 T13402.45 - T13403,30 {N Gobbo).
T134Q2.46 -113403.1 (N Gobbo).

153S 113403,3-10 (N Gobbo).
T13367.19-27 (N Gobbo).
T13367.19-27 (N Gobbo).

K'SB T13367.19-27 (N Gobbo); see afeo T13366.18-46 (N Gobbo).
1639 19722.29 - T9723.28 {S Bateson).
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52.172 On that evidence, the Commission cannot be satisfied that Ms Gobbo advised Mr 
Thomas to plead guilty, make admissions and implicate his associates and no basis to 
find that she was encouraged by police to give such advice.

52.173 If Ms Gobbo did advise Mr Thomas to plead guilty, make admissions and implicate his 
associates, the state of the evidence does enable findings to be made that:

(a) such advice was the sole, dominant or even a persuasive factor in Mr Thomas’ 
decision;

(b) any advice from Ms Gobbo (or Mr Vaios) to assist police amounted to 
unreasonable pressure or was contrary to a desire expressed by him to explore 
the possibility of obtaining a benefit by assisting poiice; or

(c) Ms Gobbo gave that advice to Mr Thomas in order to assist Victoria Poiice.

52.174 If Ms Gobbo did give such advice, she is likely to have had more plausible motivations 
for giving it, such as because she considered it to be in Mr Thomas’ best interests in 
circumstances where the case against him was growing in strength and, if convicted, he 
was facing life imprisonment. Mr Vaios seems to have given that advice.

52.175 The finding proposed at paragraph (1060.10] is not open on the evidence. There is no 
evidence at all to support this proposed finding. Mr O’Brien’s approach to the question 
of disclosure was that: (a) consistent with the Victoria Police directive, and as with ail 
informers, all reasonable steps were to be taken to protect Ms Gobbo’s identity; and (b) 
questions about disclosure were for the courts to decide and fell to be resolved in 
accordance with ordinary court processes.

52.176 Mr O’Brien was under an obiigation (at iaw and under Victoria Poiice policy) to take al! 
reasonable steps to protect Ms Gobbo’s identity. He acted consistently with that 
obligation, observing that “in the normal course of events you wouldn’t disclose an 
informer”.''®®® However, Mr O’Brien did not intend that Ms Gobbo’s role would never be 
disclosed to Mr Thomas or anyone Mr Thomas made statements against. He intended 
and understood that any disclosure of Ms Gobbo’s role would occur In accordance with 
the ordinary legal processes that attended the disclosure of information that might tend 
to identify a human source. To the extent that this concerned SDU holdings, Mr O’Brien 
frankly and properly conceded that, based on his (admittedly inadequate) understanding 
of what materia! the police were required to disclose, he did not believe that the SDU 
holdings would contain such information,

52.177 Further, it should not be overlooked that making disclosure In criminal proceedings did 
not fall within the duties of Inspectors. Mr O'Brien’s job, as an Inspector, was to 
oversee the Purana Taskforce which comprised at least 100 officers. He did not get 
involved in deciding what material did and did not need to be disclosed. However, that 
is not to say that he should not have recognised that Ms Gobbo’s use as a source could 
raise difficult disclosure issues which he should have asked AC Overland to get legal 
advice about from the outset. If disclosure had been a focus at Victoria Police at the 
time and if he had received sufficient training about it, then he would have recognised 
the issue and briefed up if his superior officers were not already dealing with the issue.

52.178 The vice in the proposed finding at [1060.10] is that it oversimplifies the evidence and 
thereby is apt to obscure the real issues. Mr O’Brien accepts that he had an inadequate 
understanding of what was required to be disclosed to an accused. The explanation for

”58’ T5709.4-S (J O’Brien). 
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that inadequacy lies in the inadequate training that he received, which resulted in his 
failure to properly identify and address the disclosure issues when they arose.

52.179 Mr O’Brien accepts that the Commissioner should find that he was inadequately trained 
about Victoria Poiice’s obligation of disclosure and did not adequately understand 
Victoria Police’s obligation of disclosure.

Proposed Findings at [10611 of Gounsei Assisting’s submissions

52.180 The proposed finding at paragraph [1061] is not open on the evidence. Further, it is 
vague, ambiguous and liable to mislead. For both of these reasons, it ought not to be 
made.

52.181 First, it is not ciear what ‘involvement’ in the prosecution of people Mr Thomas 
implicated that Counsel Assisting is referring to. in the absence of the basis for this 
foundational fact being made clear, Mr O’Brien cannot meaningfully respond to the 
proposed finding. Procedural fairness requires that adverse matters be put with 
sufficient specificity to enable a response.

52.182 Second, it is not clear how any such involvement had the consequence that Mr O’Brien 
was aware of the ‘continuedi use of Ms Gobbo against Mr Thomas’. Among other 
things, it is not clear what is meant by Victoria Poiice using Mr Gobbo ‘against’ Mr 
Thomas. If that is a reference to Ms Gobbo’s involvement in the statement taking 
process (during which period she was also informing on Mr Thomas to Victoria Poiice, 
there is no evidence that Mr O’Brien was involved in any such use or had knowledge of 
such use, and Counsel Assisting do not identify any such evidenee in the relevant 
passages (see [967]-[995]). If it is a reference to events that occurred after July 2006, 
then Counsel Assisting have failed to identify those events and the basis for submitting 
that Mr O’Brien had knowledge of them.

52.183 Third, the finding does not follow from the evidence set out in paragraph [1059] (to the 
extent that such evidence can be accepted, or at all).

52.184 Accordingly, the proposed finding at [1061] is oppressive and unreasonable, it is not 
supported by the known facts. There is no apparent basis to advance it. The ambiguity 
in its formulation means that Mr O’Brien is unable to meaningfully engage with it and he 
is, therefore, not provided procedural fairriess. Counsel Assisting are invited not to 
press it, or to, at least, clarify it so that Mr O’Brien may respond.

52.185 If paragraph [1061] is directed to the 9 November 2007 event discussed in the 
submissions of Mr Ryan and Mr Bateson, then Counsel Assisting have raised that 
allegation against Mr O’Brien in error because he left Victoria Police in September 
2007.

Proposed findings at [1062] of Counsel Assisting’s submissions

52.186 There are three reasons why the proposed finding in paragraph [1062] should not be 
made in its existing form. First, much of the alleged evidentiary basis for it has been 
shown to be unsound. Second, it operates on the false premise that Mr O'Brien had an 
entitlement, power or authority to “allow” Ms Gobbo to act for Mr Thomas or to “prevent” 
her from doing so. Third, it fails to recognise the different conflicts that arose, and the 
appropriate mechanisms for resolving them.

52.187 in relation to the evidentiary matters in paragraphs [1060.1]-[1060.10], Mr O’Brien refers 
to paragraphs 52.160 to 52.185 above,

52.188 In relation to the fact asserted at paragraph (1062.1] (the alleged “sanitising” of Com. 
Bateson’s notes in connection with Mr Thomas’ statements) has been addressed at 
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paragraphs 52.40 and 52.44 above. In the absence of either the person who made the 
notes, or the person who had the conversation about which the notes were made, the 
Commission cannot determine the real meaning of the diary note. An inference should 
not be made when the person who made the note gave evidence, but was not asked 
about it.

52.189 Further, there is no evidence at all that Com. Bateson’s notes about his 
communications with Ms Gobbo on behalf of Mr Thomas were to be “sanitised" 
generally. And, indeed, it can be seen that they were not. Com. Bateson’s notes of his 
communications with Ms Gobbo in the period from 9 July 2006 to 12 July 2006 used her 
name.

52.190

Pll

As to paragraph [1062.2], there is no evidence that Ms Gobbo had “influence" over 
Mrihomas Pe, gvidence is that “^Thomas’ Personal I asked Ms Gobbo to vlsit her after Com. 
Bateson had spoken to MrihorSS’ personal rat Thomas .g request about his potential guilty 
plea and the consequences Following that meeting, 1*™ “''’®™naiPiigpoke
to Com. Bateson and confirmed ’s decision to plead guilty. This
Commission does not know what Ms Gobbo said to »Thomas'personal f por why Tf'omas' personal r 
changed her attitude. Ms Gobbo could not recall the discussion, and Thomas'personal Pr^gg 

not called to give evidence.

52.191 It was Mr Thomas’ decision to talk to Victoria Police. He asked Com. Bateson to visit
Mr Thor tQ explain the situation for him. There is no evidence to suggest that Ms Gobbo did 
anything other than confirm to “^Thomas'Personal। Mimomas Personal jngtructions were that he
wanted to plead guilty and he wanted a reduced sentence. There is no evidence at all 
that Ms Gobbo had some form of “influence” over"'^"™' '*̂" ’ If Counsel Assisting 
wanted to submit such a matter, then they needed to call the person said to be 
influenced to give evidence before this Commission as to whether she was influenced 
or not.

52.192 The asserted finding in paragraph [1062.3] mischaracterises the situation. Mr O’Brien 
and Mr Bateson did not give Mr Thomas an assurance of Mr Gobbo’s honesty in the 
meeting of 23 March 2006. Rather, Mr Bateson expressed his opinion that Ms Gobbo 
was honest, and he explained in his oral evidence to the Commission what he was 
referring to. The transcript of that meeting needs to be read by the Commission in its 
entirety.

52.193 Equally, the proposition that Mr Thomas was ‘encouraged’ or ‘not dissuaded’ from using 
Ms Gobbo is contrary to the overwhelming weight of evidence. As is set out above, both 
Mr Bateson and Mr O’Brien did what they could to discourage Mr Thomas from 
continuing to engage Ms Gobbo without compromising Ms Gobbo’s safety. They told Mr 
Thomas that Ms Gobbo was not independent because she had represented others, and 
Mr Thomas agreed with them. Mr O’Brien took the additional step of recommending 
alternative legal representation.

52.194 In relation to the false premise embedded in paragraph [1062] itself, Mr O’Brien was not 
“allowing" Ms Gobbo to act for Mr Thomas, nor did he “fail to prevent” it. Mr Thomas 
engaged Ms Gobbo to act for him, and Ms Gobbo accepted the retainer. That was not 
an act that Mr O’Brien was capable of “allowing” or “preventing”, in the sense that he 
had no entitlement, power or authority to do either of those things.

52.195 As to the third matter, Mr O’Brien submits that the proposed finding fails to pay sufficient 
regard to the actual position of conflict.

52.196 As to the potential conflicts of interest that arose when Ms Gobbo decided to act for Mr 
Thomas having earlier acted for Mr McGrath, that is a form of conflict that is outside the 
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terms of reference of this Commission. No finding about conflicts of that kind can be 
made. Further, and In any case, it is not clear that Ms Gobbo could not have acted for 
Mr Thomas in relation in any eircurnstances. As Com. Bateson’s submissions make 
clear, it is at least possible that Ms Gobbo was entitled to act for Mr Thomas in discrete 
aspects of his proceeding. Further, and in any case, that conflict was a matter for Ms 
Gobbo and the legal profession and, as can be seen, both Ms Gobbo and the legal 
profession managed it.

52.197 If the submission is directed to Ms Gobbo’s status as a human source, then Mr O’Brien 
says that it cannot be said that Ms Gobbo had a conflict in relation to Mr Thomas merely 
because she was a human source. More was needed for a conflict to arise.

52.198 However, Mr O’Brien accepts that Ms Gobbo should not have been talking to the SDU 
about Mr Thomas while acting for him. Mr O’Brien accepts that the SDU should not 
have disseminated information that Ms Gobbo gave her handlers about Mr Thomas. Mr 
O’Brien accepts that, once Ms Gobbo starting provided information to her handlers 
about Mr Thomas, more should have been done to stop Ms Gobbo from doing so and to 
ensure that this information was not disseminated to investigators.

52.199 Mr O’Brien accepts that the findings that are open to the Commissioner are-

fa) that from about 22 March 2006, Mr O’Brien was aware that Ms Gobbo had been 
talking to the SDU about Mr Thomas;

(b) that Ms Gobbo should not have been talking to the SDU about Mr Thomas, while 
simultaneously acting for him;

(c) on 23 March 2006. Mr Thomas told Mr O’Brien that both Ms Gobbo and her 
instructing solicitor had “convinced him to come in"; that is, to cooperate with 
Victoria Police:

(d) that Mr O’Brien responded to learning that Ms Gobbo had been talking to the 
SDU about Mr Thomas by asking the SDU to have Ms Gobbo recommend an 
alternative barrister to Mr Thomas and to, therefore, cease acting;

(e) that the SDU asked Ms Gobbo to recommend an alternative barrister for Mr 
Thomas and she claimed that she could not think of one; and

(f) that Mr O'Brien should have briefed the matter up to his superior officer, AG 
Overland, rather than leave the matter with the SDU and assume that it was 
being handled.

Proposed findings at [10631 of Counsel Assisting’s submissions

52.200 The proposed finding in paragraph [1063] is not open on the broad basis proposed by 
Counsel Assisting. In pailisular, the attribution of intention and motivation cannot be 
sustained and must be rejected.

52.201 Mr O’Brien accepts that the proposed findings in paragraphs [1063.1 j to [1063.3] are 
open on the evidence.

52.202 The fact in paragraph {1063.4] is not open on the evidenee. As is set out above, Mr 
O’Brien was not aware of Ms Gobbo’s potential conflict in relation to Mr McGrath . Mr 
O’Brien was not avt/are, before 22 March 2006, that Ms Gobbo was speaking to the 
SDU about Mr Thomas while acting for him. There is no evidence that Ms Gobbo was 
not “able to independently represent" Mr Thomas if that is intended to mean that she 
was not able to give him advice that was independent from her role as a human source, 
Mr Bateson’s evidence was that he did not observe anything that indicated that Ms
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Gobbo was not acting in Mr Thomas’ best interests,’s® ■ Ms Gobbo’s instructing solicitor 
did not tell the Commission that he had any concerns about the way Ms Gobbo 
represented Mr Thomas, and he knew that she had previousfy acted for Mr McGrath, 
This is not to say that Ms Gobbo should have been acting for Mr Thomas, but only that 
there is no evidence that she was not able to act in his best interests and independently 
from her role as a human source,

52.203 The fact asserted in paragraph [1063.5] is an oversimplification which is vague, 
ambiguous and likely to mislead, Mr O’Brien was aware that Ms Gobbo had provided 
Victoria Police with information about Mr Thomas and should not have done so. That is 
not the same thing as saying that on 23 March 2006 Mr O’Brien knew that, in 
connection with her representation of Mr Thomas, Ms Gobbo was serving the interests 
of Victoria Police.

52.204 There is no evidence that Ms Gobbo was serving the interests of Victoria Police and 
certainly no evidence that Mr O’Brien knew that. Mr O’Brien did not know what advice 
Ms Gobbo was providing to Mr Thomas, save that on 23 March 2006 Mr Thomas said 
that Ms Gobbo and her instructing solicitor had told him that he should cooperate. Mr 
O’Brien also did not know what Ms Gobbo’s motivations were when, according to Mr 
Thomas, she provided advice to him. It is entirely possible that Ms Gobbo believed that 
she was serving Mr Thomas’ interests when she advised him to cooperate with Victoria 
Police. Mr Thomas told Mr O’Brien in their discussion on 23 March 2006 that his 
solicitor had given him the same advice.

52.205 Mr O’Brien accepts that Ms Gobbo should either have eeased acting for Mr Thomas or 
refrained from talking about him to the SDU. However, that is not the same as accepting 
that Ms Gobbo was serving the interests of Victoria Police in giving Mr Thomas advice. 
Reference is also made to the submissions above at paragraphs 52.121 and 52.122. 
For all of the reasons identified, the proposed finding at paragraph 1063.5 is not open to 
be made.

52.206 As to the facts asserted in paragraphs [1063.6] and [1063.7], Mr O’Brien refers to 
paragraph 52.193 above for the reasons why these paragraphs are contrary to the 
evidence.

52.207 It is aiso not open to the Commissioner to make the finding in paragraph [1063.9]. The 
contention in paragraph [1063.9] is a serious matter and a finding to that effect should 
not be lightly made. It should not be made other than on the basis direct and compelling 
evidence.

52.208 There is no direct evidence that supports the proposed finding. The weight of evidence 
- much of which has not been referred to by Counsel Assisting in their submissions - is 
to the contrary. As with so many of Counsel Assisting’s submissions, it falls to Mr 
O’Brien to identify what precisely is being alleged and then to attempt to respond to it. 
That is unsatisfactory.

52.209 If the relevant “deception” is that Ms Gobbo was providing information to Victoria Police 
about Mr Thomas while representing him. that only became known to Mr O’Brien one 
day earlier - and he was taking steps to have Ms Gobbo recommend a new barrister to 
Mr Thomas.

t6st T9740.31-36 (S Bate,son).
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52.210 If the relevant “deception” is that Mr Thomas was not told that Ms Gobbo had acted for 
Mr McGrath then, as a matter of fact, Mr Thomas knew that information and was not 
deceived.

52.211 If the relevant "deception” is Mr Thomas not being told about Ms Gobbo acting for Mr 
McGrath in relation to his statements, insofar as Mr O’Brien is concerned'

(a) that fact was revealed to the Court, and a claim of PH over Com, Bateson’s 
daybooks was upheld;

(b) Com. Bateson was cross-examined by Mr Thomas’ senior counsel about Mr 
McGrath’s statement process, including the invoivement of Mr McGrath’s legal 
representative:

(c) Com. Bateson was not asked by Mr Thomas’ senior counsel whether Mr 
McGrath’s legal representative had in fact reviewed the statements or what 
changes were subsequently made; and

(d) Com. Bateson confirmed that all changes to the statements had been made at 
the request of Mr McGrath,

52.212 While there was no “deception”, there was also no intention to deprive Mr Thomas of 
independent legal representation.

52.213 First, Victoria Police -- both through detectives and the SOU ~ were encouraging Mr 
Thomas to obtain new representation. AH of the evidence supports the conclusion that 
Victoria Police’s strong preference was that Ms Gobbo not act for Mr Thomas.

52.214 Second, Mr O’Brien encouraged Mr Thomas to obtain independent representation and 
to take advice from Mr Vaios.

52.215 Third, Mr O’Brien went as far as asking for Ms Gobbo to suggest alternative 
representation for Mr Thomas - a suggestion she refused on the basis that she could 
think of no other barrister who could represent him.

52.216 Further, Mr O’Brien did not encourage Mr Thomas to engage Ms Gobbo, or to continue 
to engage Ms Gobbo. There is no evidenee that he told Ms Gobbo what advice she 
should give Mr Thomas or attempted to influence her about that advice.

52.217 As set out above, Mr O’Brien's evidence was that he did not want Ms Gobbo to act for 
Mr Thomas. His preference was that Mr Thomas was represented by someone else. Mr 
O’Brien repeatedly encouraged Mr Thomas to retain alternative representation. When 
Mr O'Brien became aware of a direct conflict of interest because she was talking to the 
SDU, he asked that Ms Gobbo recommend alternative, independent, representation for 
Mr Thomas and that she cease to act. Mr Q’Brien also asked the SOU to encourage Ms 
Gobbo not to act for Mr Thomas. Thus, all of Mr O’Brien’s active conduct was consistent 
with Mr O'Brien preferring Mr Thomas to be represented by someone else.

52.218 Further, Mr O’Brien did not encourage Mr Thomas to engage Ms Gobbo, or to continue 
to engage Ms Gobbo, There is no evidence that Mr O’Brien told Ms Gobbo what advice 
she should give Mr Thomas.

52.219 Consequently, there is no evidentiary basis for a finding that Mr O’Brien's conduct was 
calculated to deprive Mr Thomas of independent legal representation. The weight of 
evidence, which supports the opposite conclusion, has not been addressed by Counsel 
Assisting. Once they have regard to it, it is submitted that it will be evident that there Is 
no proper basis to continue to propose the finding in [1063.9].
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52.220 As a consequence of the finding at (1063.9] not being open, the proposed finding at 
[1063.10] is aiso not open. Mr O’Brien did not want or need Mr Thomas to be deprived 
of independent legal representation in order to secure his cooperation with Victoria 
Police, or at ait. Further, if Mr Thomas' evidence is to be accepted, Mr Thomas got 
independent legal advice from his solicitor that he should plead guilty and co-operate 
with poiice in order to avoid spending the rest of his life in prison.

52.221 In the alternative to paragraph [1063], Mr O’Brien accepts that it is open to the 
Commissioner to find that on 23 March 2006, Mr O’Brien was aware, by reason of the 
information disseminated to him on 22 March 2006, that Ms Gobbo had been speaking 
to the SDU about Mr Thomas while acting for him.

Proposed findings at paragraph [10641 of CA’s Submissions

52.222 The finding at paragraph (1064] is not open when the true facts are understood. The 
evidence does not support a finding that Ms Gobbo was provided the transcript as a 
human source for the purpose of encouraging Mr Thomas to take any particular course 
of action. This issue has been addressed in detail earlier in these submissions and it is 
addressed in detail in Mr Ryan’s submissions.

52.223 Mr O’Brien submits that it is open to the Commissioner to find that Victoria Police 
shouid not have had anything to do with Ms Gobbo in her capacity as Mr Thomas’ 
lawyer when it became apparent that Ms Gobbo had a conflict acting for him because 
she was also talking to the SOU about him, and in circumstances where she had 
refused Victoria Police’s requests that she cease acting for him.

Mr Cooper

52.224 On 22 April 2006, Mr Cooper was arrested at a clandestine drug laboratory in 
Strathmore. Ms Gobbo had provided information to Victoria Police that had led to the 
discovery of the laboratory, and Mr Cooper’s arrest. Following his arrest, Ms Gobbo 
attended the St Kilda Road police station and advised him. She plainly should not have 
done so.

52.225 Counsel Assisting submit, at [1807], that Ms Gobbo’s conduct in oontihuing to act for Mr 
Cooper while Informing on him to Victoria Police did not deter those members of 
Victoria Poiice who knew of her ongoing role as Mr Cooper’s lawyer, from using her as 
a source in relation to Mr Cooper,The assumption implicit in that submission is that 
members of Victoria Police recognised the conflict and decided not to act on it. The 
better, and necessary, approach is to identify with precision the speoific conflicts of 
interest that arose and v/hat individual officers understood about those conflicts and 
then to inquire into why those conflicts were either not identified at all or were identified 
and allowed to persist,

52.226 Ms Gobbo’s conflict of interest in relation to Mr Cooper had at least two distinct 
elements. First, she had a conflict of interest because she was acting for him in relation 
to earlier offending white informing on him in relation to new criminal offending. Second, 
she had a further conflict of interest that arose when she commenced acting for him in 
relation to the same criminal offending about which she had provided information to 
Victoria Police.

52.227 Mr O'Brien’s frank evidence to the Commission was that he did not identify the first 
conflict. Mr O’Brien did not appreciate that Ms Gobbo could not tell Victoria Poiiee that 
Mr Cooper was committing drug crimes because she was acting for him in relation to

Counsel Assisting Submissions at pg 414-415 [1807], Vol 2, 
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earlier criminal offending with which he had been charged. Not unreasonably, Mr 
O’Brien believed there to be a difference between providing to poiice information about 
charges in relation to which a legal representative was acting and information about 
crimes being committed in relation to which the iegal practitioner was obviously not 
retained. Thus, when Mr O’Brien was asked about his response to Ms Gobbo providing 
information about Mr Cooper, he replied that the information was “about his criminai 
activity”..*®®®  As Mr O'Brien put it, he understood that the information Ms Gobbo was 
providing was sourced through her social relationships with “a team of crooks’’.''®®'*  He 
did not appreciate that a legal practitioner’s professional obligations might prevent them 
from telling police information about the ongoing commission of a serious criminal 
offence because, even though the information would not be protected by legal 
professional privilege, it would create s conflict of interest for the legal practitioner.

52.228 Mr O’Brien identified the second conflict of interest when it arose. He acknowledges 
that, in relation to that second conflict of interest, and with the benefit of now being able 
to stand back and consider the whole situation, different decisions should have been 
made.

52.229 Key organisational deficiencies, which will be addressed in the submissions filed on 
behalf of Victoria Police, contributed to the wrong decisions being made. This is 
expanded upon below.

Key facts

52.230 As early as September 2005, Ms Gobbo told her handlers that she could “convince” Mr 
Cooper to speak to officer Dale Flynn."'®'®® DSS O’Brien did not believe that Ms Gobbo’s 
assistance was required for that purpose; Mr Cooper was already on bail and facing a 
significant sentence in relation to two separate drug matters, and he had indicated a 
willingness to talk to Victoria Police when arrested on 13 February 2002.'“-®® 
Accordingly, Mr O'Brien did not arrange for Mr Flynn to speak with Ms Gobbo or Mr 
Cooper,

52.231 The Investigation Plan prepared by DSS O’Brien in October 2005 (discussed earlier in 
these submissions) set out the broad range of investigations that the Purana Taskforce 
would undertake as part of OperatiQn Posse.^^'^ One of the investigative steps was to 
attempt to obtain assistance from Mr Cooper and that was to be achieved by 
investigating his ongoing criminai activity and, if possible, charging him.

52.232 Throughout November and December 2005 and into January 2006, Ms Gobbo provided 
general infomiation about Mr Cooper and his associates to the SDU and much, though 
not all, of that information was passed to DBS O’Brien,'’®®® The information was useful 
background, and DSS O’Brien recorded it as such. From time to time, Purana Taskforce 
investigators, including Mr O’Brien, asked the SDU to obtain specific information from 
Ms Gobbo about Mr Cooper.

52.233 Ms Gobbo was, during this period, acting for Mr Cooper in relation to charges stemming 
from earlier offending. Among other things, she was assisting him to prepare for an

®®T5721.40 yO'Brienr
76639,24-26 (J O'Brisn).
Exhibit RC0464S - Statement of Mr James (Jim) O'Brien. 14 Jane 2019 at [73] (VPL,0014.0040.0001 at .0016).
Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [73] (VPL.0014.0040.0001 at .0016).
Exhibit RC04643 - Statement of Mr James (Jim) O’Brien. 14 June 2019 at [83] (VPL.0014.0040.0001 at .0018).
Exhibit RC0464S - Statement of Mr James (Jim} O'Brien. 14 Jone 2019 at [88]-[89} and [96] {VPL0014.0040.00Q1 at

.0019-0020),
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upcoming plea, listed for 1 May 2006, in relation to charges Mr Cooper was facing 
arising from Operations Matchless and Landslip and for which he was on bail.

On 5 January 2006, Ms Gobbo called DSS O'Brien, in her capacity as Mr Cooper’s 
legal representative, to talk about a variation in bail conditions for Mr Cooper.Mr 
O’Brien’s diary entry reads:

RTC from Solicitor Nicola Gobbo request for [Mr Cooper] Reporting on Bail early
Wed and [name deleted] reporting on bail at PS each Wed not
wanting to report B/W^^^^^^^^^agreed to in principle. Both travelling to

Pil

0/C 
Burrows.

Gobbo to send email totj^^Police service 
to be adv to be arranged by S/Dand

52.234 Mr O’Brien received this telephone call from Ms Gobbo in her capacity as Mr Cooper’s 
legal counsel. Mr O’Brien accepts that he knew, on the basis of that telephone call, that 
Ms Gobbo was acting for Mr Cooper in relation to his earlier charges.

Ms Gobbo’s close relationship with Mr Cooper

52.235 Counsel Assisting detail, in paragraphs [1809]-[1813], what they describe as the 
manipulation of Mr Cooper by Victoria Police. Much of the activities described in those 
paragraphs represent ordinary tasking activities for human sources. In the present case, 
Ms Gobbo was in a position of conflict and ought to not have been both informing on Mr 
Cooper about matters relevant to current criminal activity and representing him in 
relation to pending criminal charges. But, absent that factor, many of the activities 
described in those paragraphs are legitimate intelligence gathering techniques and are 
not, of themselves, objectionable. Human sources usually need to be close to a person 
in order to have access to information about that person’s criminal activities.

52.236 That is not to say that, in this specific case, the activities were appropriate. It is only to 
say that what Counsel Assisting characterise as ‘manipulation’ is standard in human 
source operations and, to that extent, unobjectionable. This is an important distinction 
that must be made. However distasteful some people may find it that human sources 
inform on the criminal activities of their friends and that Victoria Police tasks human 
sources in connection with their friends, that is the reality of using a human source in 
the investigation of serious criminal offending. As has been the subject of evidence 
before the Commission, human sources have an important role in preventing and 
solving crime and, therefore, they assist in protecting the community. Individual 
personal views must not obscure the discipline and diligent assessment of the 
evidence.

Alleged discussions about manufacturing an adjournment

52.237 Across the course of February and March 2006, the information Ms Gobbo provided 
about Mr Cooper became increasingly specific until, in April 2006, it led Victoria Police 
to locate the premises from which Mr Cooper was manufacturing a large quantity of 
drugs while he was on bail on two other sets of drug charges.''®®®

52.238 Mr Cooper was due in court for a plea hearing on 1 May 2006. Prior to his arrest on 22 
April 2006 in his drug lab, Ms Gobbo and her handlers had discussed options for 
adjourning the 1 May 2006 hearing date.''®®"' There is no evidence that DSS O’Brien

1599 Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [98] (VPL.0014.0040.0001 at .0020). 
19“ Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [153] {VPL.0014.0040.0001 at .0030).
1601 Untendered Transcript of discussion between Peter Smith, Officer Green and Ms Gobbo, 5 Aprii 2006

{VPL.0005.0076.1119).
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was aware of those discussions,possible exception of a discussion that 
took place on 18 April 2008. i®®

52.239 In evidence, Mr O’Brien had a vague recollection of discussions about a possible 
adjournment and had recorded in his diary that Mr Cooper wanted an adjournment.’’®® 
However, Mr O’Brien had no knowledge of the type of discussions that were taking 
placing between Ms Gobbo and the SDU about an adjournment.’'®®® Mr O’Brien’s 
evidence was that he was not concerned about an adjournment. If Mr Cooper was not 
apprehended before the plea hearing on 1 May 2006, it was probable that he would be 
taken into custody on that day, following which an approach would be made to him 
about cooperating with Victoria Poiice in any event.’®®® Put another way, Mr O’Brien 
was confident that Mr Cooper could be persuaded to cooperate with Victoria Police 
whether by reason of the substantial custodial sentence that he was likely to receive on 
1 May 2006 or by reason of his arrest for further offending prior to then and the prospect 
of a substantial aistodial sentence.

52.240 Whatever discussions may have occurred, and whatever Mr O’Brien may have known 
of them, Ms Gobbo was informed that Victoria Police would not “condone or request 
deception of the Court’’.Counsel Assisting do not refer to this evidence in their 
submissions. It is important contextual evidence and is plainly relevant.

52.241 In any case, on 15 April 2006, the drug laboratory was located. At that point, the 
question of an adjournment for the purposes of the investigation became irrelevant 
because the arrest of Mr Cooper could not be left that long - “it was a dangerous 
situation that had limited opportunity” and a “use~by date”’®®® - and, once Mr Cooper 
was arrested, an adjournment would be needed in any event.’’®®®

52.242 On 19 April 2006, Mr O’Brien went to a meeting with his superior officer, Mr Overland, 
at the OPP. They spoke with the DPP, Mr Coghlan QC, about the possibility of an 
adjournment.’’®’® It appears from the structure of [1814] that Counsel Assisting invite the 
Commissioner to infer that these discussions were connected to Ms Gobbo’s 
discussions with the SDU and, in particular, the discussion on 18 April 2006. There is 
no evidentiary basis to conclude that this is so. The discussion of 19 Aprii 2006 was 
precipitated by a significant change in circumstance -- being the location of the 
clandestine laboratory and Mr Cooper’s imminent acest. As is set out below, the 
discussion was principally about what sentencing indication could be given to Mr 
Cooper and what the terms of any cooperation would need to be,

Ms Gobbo’s advice to Victoria Police about Mr Cooper cooperating - [1815] of Counsel 
Assisting’s Submissions

52.243 As far as Mr O’Brien was concerned, the post-arrest interview strategy with Mr Cooper 
was straight fotward, and he did not propose to involve Ms Gobbo. ’®” DBS O’Brien had 
no recollection of being informed that Ms Gobbo had her own views about how the 
arrest of, and the post arrest discussion with, Mr Cooper should have been 
conducted.’®Certainly, a post arrest approach was discussed and investigators

T5729.34-35 !J O'Brien).
Exhibit RC0281 - !CRC3838 (028), 18 Aprii 2006 (VPL.2000.0003.1835 at .1835-1837).
Exhibit RC0933 - Diary of Jim O'Brien, 6 March 2006 (\/PL.0100.0073.0076 at .0232-0233).
T5730.34-35 (J O’Brien),
T5730.23-27 (J O'Brien).
Exhibit RC0292. Diary entries of Sandy White (7 Aprii 2006S (VPL.0100.0096.0157 at ..017Q).

■I®? T573S,7-11 (J O'Brien).
uses T5734.37-41 (J O'Brien).

Counsel Assisting Submissions at p 418 [1814.61, Voi 2.
T5721.1-7 (J O'Brien).
Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 Jone 2019 at {153] (VPL.0014.0040.0001 at .0032). 
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utilised general information about Mr Cooper that had earlier been provided by Ms 
Gobbo. But the approach to Mr Cooper was developed by Purana Taskforce 
investigators using their own skills and experience. The approach to be used was a 
straightforward and orthodox one. The arrest team and the post arrest approach did not 
conform to whatever suggestions Ms Gobbo may have made.^®''^

52.244 Counsel Assisting’s submissions at [1815]-[1818], under the heading “Provision of 
advice from Ms Gobbo to Victoria Police on how to get Ms Cooper ‘to roll”’ are a further 
example of the vice of placing Ms Gobbo at the centre of the narrative and failing to 
distinguish between information sought from her by Victoria Police and Ms Gobbo’s 
practice of inserting herself into events where her presence was neither necessary nor 
desired. Victoria Police, and Mr O’Brien in particular, did not need or want Ms Gobbo’s 
advice about how to persuade Mr Cooper to cooperate with Victoria Police. Mr O’Brien 
led a team of highly trained and dedicated officers who understood the methodologies 
that could be employed to persuade a person to cooperate. The background information 
that Ms Gobbo had provided about Mr Cooper was utilised. Her advice about how 
investigators could persuade Mr Cooper to cooperate was not.

Meetings involving members of Victoria Police in preparation for Mr Cooper’s arrest

52.245 On 18 April 2006, Mr O’Brien met with Mr Flynn, Mr Kelly and Sandy White to discuss 
Cooper following his impending arrest.i®'''*  In their discussion of 

this meeting,''®''® Counsel Assisting note that Sandy White was Ms Gobbo’s controller. 
The unstated implication is that Sandy White was at the meeting in that capacity.
However, they fail to note Mr Flynn’s evidence (despite it being in the same paragraph 
of Mr Flynn’s statement relied on by Counsel Assisting to establish that the meeting of
18 April 2006 occurred) that Sandy White was probably at the meeting “because of his
expertise in' and could, therefore, provide input on the Pll

Pll |[Mr Cooper] in persuading him to assist police and then on [excluded on Pll
grounds but the Commissioner is referred to the transcript which is important]’’.''®''®
Sandy White was not asked why he attended the meeting, and Mr O’Brien had no 
independent recollection of it.'®''^ On the basis of that evidence, the likelihood is that
Sandy White was at this meeting not because he was Ms Gobbo’s controller, but for the
reasons explained by Mr Flynn. In any case, in circumstances where Sandy White was 
not asked why he attended the meeting, it is not open to the Commissioner to conclude 
that he attended for the reason implied by Counsel Assisting.

52.246 On 19 April 2006, Mr O’Brien attended a meeting with Sandy White, Peter Smith and Mr 
Flynn. Counsel Assisting refer, at [1822], to the notation in the relevant ICR of that 
meeting, but do not refer to Mr O’Brien’s evidence about this meeting. Mr O’Brien’s 
evidence was that the reference to discussion of tactics “post-arrest” was about the kind 
of sentencing offer that would be put to Mr Cooper in exchange for his cooperation.'®''® 
Mr O’Brien said that this would have been about what Victoria Police knew of his 
personal circumstances, based on information that the SDU had received from Ms 
Gobbo over a period of time and on information that Victoria Police knew from Mr 
Cooper’s previous arrests.''®'® Among other things, Mr Cooper had previously indicated 
a willingness to possibly cooperate but that he would not talk because he was more

’6’3 T5735.39-44 (J O'Brien); T5737.4-6 (J O’Brien).
’6’'’ Counsel Assisting Submissions at p 420 [1821], Vol 2.
’6’5 Counsel Assisting Submissions at p 420 [1821], Vol 2.

IPII

’6’7 T5731.26 - T5733.30 (J O’Brien).
’6’8 Exhibit RC0464B - Statement of Mr James (Jim) O'Brien, 14 June 2019 at [162] {VPL.0014.0040.0001 at .0032).
’6’8 Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [162] (VPL.0014.0040.0001 at .0032). 
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scared of those he was working for than he was of Victoria Poiice. As Tony Mokbel had 
absconded on bail and was in hiding, Mr O’Brien considered that the threat level for Ms 
Cooper had diminished somewhat?®®

52.247 As noted earlier, on 19 April 2006, Mr Overland and Mr O’Brien met with Mr Coghlan 
QC to discuss what sentence the DPP would be willing to recommend in the event that 
Mr Cooper cooperated.The question of adjourning the plea hearing scheduled for 1 
May 2006 was aiso discussed. Seeking the advice of the DPP was commonplace in 
such circumstances: there was nothing unusual, or improper, about Mr Overland and Mr 
O’Brien doing so in relation to Mr Cooper.

Meeting in preparation for Mr Cooper’s arrest

52.248 Counsel Assisting submit that Mr O’Brien was informed of “what occurred” during a 
meeting between Ms Gobbo, Sandy White, Peter Smith and Mr Green on 20 April 
2OO6?®22 The implication is that Mr O’Brien was informed of the details of the discussion 
extracted at {1824]. The sole piece of evidence relied on by Counsel Assisting is a diary 
entry of Peter Smith indicating that Mr O’Brien had been updated about the 
conversation of 20 April 2006.

52.249 Mr O’Brien’s evidence was that he was not made aware of the discussion and he gave 
evidence that the SDU did not raise the issues with him more generally,Mr O’Brien’s 
diary does not record him receiving this information. Mr O’Brien's evidence, and the 
absence of any diary entries to this effect, is consistent with the Source Management 
Log, which does not record this information being disseminated to Mr O’Brien or the 
issues being raised with him more generally.'’®® Further, if Mr O’Brien had been 
informed about the discussion, it is likely to have been a discussion he would 
remember.

52.250 The state of the evidence does not permit the Commission to be satisfied that, on the 
morning of 21 April 2006, Mr O’Brien was given the detail of the lengthy conversation 
that took place between Ms Gobbo and her handlers the previous evening. Indeed, it is 
highly unlikely that he did. The conversation between Ms Gobbo and her handlers was 
wide-ranging and general in nature. It lasted for more than six hours, concluding just 
after 1 am on 21 April 2006. Much of it did not constitute relevant intelligence of the 
kind that would be disseminated to Mr O’Brien in any event, much less in the context of 
the heavy workload that was confronting Mr O’Brien in the lead up to the arrests at 
Strathmore.

52.251 On the assumption that paragraph [1825] is intended to capture Mr O’Brien then he 
rejects what is put in that paragraph. He had no knowledge of any such deception. The 
evidenee does not establish that he did. Even if Mr O’Brien was told that Ms Gobbo 
anticipated that Mr Cooper would ask for her upon his arrest and that the SDU 
members had raised with her their ethical concerns about that (which he does not 
accept), there is no evidence that Mr O'Brien believed that she would actually attend 
upon Mr Cooper’s arrest or that he wanted her to attend. His evidenee was to the 
opposite effect.

Exhibit RC0464S - Statement of Mr James (Jim) O'Brien, 14 June 2019 at [162) {VPL.0014.0040.0001 at ,0032),
Counsel Assisting Submissions at p 420 [1823], Vo! 2,
Counsel Assisting Submissions at p 424 [1826], Vo! 2.

«■ T5746.7-8 (J O’Brien); T5746.18-19 (J O’Brien),
Exhibit RC0281 - !CR3838 (028), 20 Aprii 2006 (VPL.2000.0003.183S at ,1839- I842).

i«5 Exhibit RC0282 -Transcript of meeting between Ms Nicoia Gobbo, Mr Peter Smith, Mr Green and Mr Sandy White, 20 April 
2006 (VPL,0005.0097,0011 at .0283),

3437-8960-2085V1320

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001.0817

Chronology of circumstances surrounding Mr Cooper’s arrest

52.252 Counsel Assisting submif®^^ that the Purana Taskforce Posse Phase One Operation 
Order^®27 “demonstrates the significance of information implicating Mr Cooper which 
was supplied by his lawyer Ms Gobbo”. It does the opposite. The Operation Order is 
useful because it provides context as to the wide ranging intelligence gathering work 
that was being undertaken by the Purana Taskforce in connection with Mr Cooper 
outside of the information provided by Ms Gobbo.

52.253 A detailed response to the circumstances surrounding Mr Cooper’s arrest is found 
elsewhere in Part 2 of these submissions. For present purposes, DSS O’Brien attended
the scene after Mr Cooper’s arrest inside the drug laboratory, spoke to him and
arranged the

I PH handover.''®28 Mr O’Brien then returned to St
Kilda Road Police Station.

52.254 At approximately 4:25 pm, Ms Gobbo attended St Kilda Road Police Station and spoke 
with i Mr Agrum i (who had been arrested with Mr Cooper) and then with Mr Cooper. She 
left at approximately 5:45 pm. She had attended after both men requested her 
attendance.

52.255 At 6:50 pm, Mr O’Brien spoke to Mr Cooper at St Kilda Road in the presence of Mr 
Flynn and Peter Smith. Mr O’Brien told Mr Cooper that, if he were to plead guilty and 
fully cooperate, the DPP’s position was that it would not oppose a total sentence of 8 
years imprisonment in respect of his two sets of earlier charges and this matter.''®29 At 
some stage subsequent to these discussions, Mr Cooper asked to speak to Ms Gobbo 
again. Mr Flynn facilitated that call and Ms Gobbo returned to St Kilda Road. Shortly 
thereafter, Mr O’Brien had a discussion with Ms Gobbo.''®3°

52.256 DSS O’Brien does not recall when he learned that Ms Gobbo was coming to St Kilda 
Road Police Station to advise Mr Cooper at his request.''®®'’ He does not recall any 
discussion with Mr Flynn or anyone else prior to her arrival (on the second 
occasion).''®®2 Counsel Assisting’s submission that it was likely that Mr Flynn had 
briefed Mr O’Brien on Ms Gobbo’s first attendance at St Kilda Road should not be 
accepted.'®®® Mr Flynn’s evidence was that he was “sure at one stage I would have 
alerted him to the fact”,'®®"' but he went on immediately to say that it was not normal for 
Mr O’Brien to be informed that an accused person had requested legal advice, who the 
legal adviser was and how the legal adviser had provided advice (that is, whether by 
phone or in person).'®®® Mr Flynn said that Mr O’Brien “wouldn’t need to know” those 
details.'®®® Mr Flynn then clarified that he “suspect[ed]” that at some stage he had 
updated him.'®®^ That is not evidence that Mr Flynn told Mr O’Brien that Ms Gobbo had 
attended and spoken to Mr Cooper (on the first occasion). Indeed, Mr Flynn’s evidence 
reveals that he had no memory of doing so and that he could do no more than 
speculate about what had occurred. Further, on the first occasion, Ms Gobbo was there 
for a total of only about 90 minutes and saw both[M’r Agrum’J and Mr Cooper in that period.

Counsel Assisting Submissions at p 424 [1827], Vol 2.
Untendered Purana Taskforce, Operation Posse, Phase One, Operation Order, execution date to be determined 

(VPL.0099.0117.0289).
1628 Exhibit RC0464B - Statement of Mr James (Jim) O'Brien, 14 June 2019 at [170] (VPL.0014.0040.0001 at .0034).

Exhibit RC0464B - Statement of Mr James (Jim) O'Brien, 14 June 2019 at [172] (VPL.0014.0040.0001 at .0034).
’83° Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [174] (VPL.0014.0040.0001 at .0034).
’83’ Exhibit RC0464B - Statement of Mr James (Jim) O'Brien, 14 June 2019 at [174] (VPL.0014.0040.0001 at .0034).
’833 T5751.37-41 (J O'Brien); T5755.20-24 (J O'Brien).
’833 Counsel Assisting Submissions at p 427 [1831.13], Vol 2.
’634 77280.10-13 (0 Flynn).
’835 77280.17-23(0 Flynn).
’836 77280.22-23 (0 Flynn).
’637 77280.28 (D Flynn).
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As the Inspector, Mr O’Brien was not involved in processing the two men. More junior 
officers did that work.

52.257 Counsel Assisting’s submission''®"^® that It is likely that Mr O’Brien was still in the 
interview room with Mr Cooper when he asked for Ms Gobbo to be called a second time 
shouid not be accepted.

52.258 Mr O’Brien’s evidence was that he was shocked/'®®® annoyed'®’'® and blind-sided by Ms 
Gobbo’s attendance.''®''  Consistently, Sandy White recalls that Mr O’Brien was “not 
happy” that Ms Gobbo turned up,''®^  jyiy Fiynp recalled hearing that Mr O’Brien was 
shocked.'®®  Mr O’Brien did not think Ms Gobbo should have represented Mr 
Cooper.'®

*
*

*
**

52.259 Mr O’Brien had not taken advice about what to do if Ms Gobbo attended St Kilda Road 
because he did not anticipate that she would turn up.'®®  Mr O’Brien expected, on the 
basis of discussions he had with the SDU leading up to the arrest of Mr Cooper, that the 
SDU would have a cover story for her non-attendance and that Mr Cooper would need 
to call another lawyer.'®®  He accepted that it was likely that there were diseussions 
about what reason could be given for her not attending St Kilda Road in the event that 
Mr Cooper asked for her.'®  Consistently, Sandy White gave evidence that he 
contemplated arresting Ms Gobbo to prevent her from attending.'®®

*

*

**
*

52.260 Mr O'Brien had no recollection of the SDU warning him that Ms Gobbo had expressed a 
determination to be there.'®®  He was not aware of the plans the SDU had in place for 
how to manage Ms Gobbo’s attendance.'®®® While Mr O’Brien accepted that it was 
“strange” that he was not told,'®®' there was no evidence to the Gontrary.'®®^ indeed, the 
ICR for 22 April 2006 is consistent with Mr O’Brien's recollection - it records him asking 
to be apprised of any contact between Mr Cooper and Ms Gobbo immediately.'®®® He 
would hardly have given that instruction if he knew that Ms Gobbo was going to attend 
St Kilda Road.

*

52.261 Counsel Assisting submit that Mr O’Brien was aware by this time that Ms Gobbo was 
prepared to act in conflict with her duties as a lawyer and so must have contemplated 
her attendance.'®®  Mr O’Brien's answer was ‘going on the material you’ve been 
through - yes','®®® That answer underscores the grave difficulties that attend hindsight 
reasoning. At the time, Mr O’Brien did not know about Ms Gobbo’s engagement with Mr 
McGrath and had limited knowledge of what had occurred with Mr Thomas. The 
question was asked on the basis of a false premise. There Is no basis for the 
Commission to conclude that Mr O'Brien knew, at the time these events unfolded, that

*

'83B Counsel Assisting Submissions at pp 428-429 [1831.16], Vol 2.
Exhibit RG0464B - Statement of Mr James (Jim; O'Brien, 14 Jyne 2018 at [175] (VPL.00U,0040.0001 at ,0034-0035}.

’>«0T5755.10-11 (J O'Brien}.
T5759.27-29 (J Obrien).
T3994.4-7 (S White}.

im;. T7280.45-47 (J O’Brien}.
75739,22-24 (J O'Brien).

t«5 T574-) ,22-24 (J O’Brien}.
’“S T5720.42-46 (J O'Brien); T3826.42-47 (S Whits).
is4?T5721.1-2fJ O’Brien},

T5748.17-22 (J O’Brien).
T5737.20-25 (J O’Brien}; TS739.37-38 (J O’Srien).

1658 75753,46 - T5754.19 (J O’Srien).
76754,7-13 (.1 O’Brien).

1652 Qtfigr witnesses who were present at St Kiida Road could only speculate as to W'hat Mr O'Brien knew: see, for example, 
T6801.19-21 (D Flynn); T8819.11-15 (D Flynn).

Exhibit RC0281 - ICR3838 (028), 22 April 2006 (VPL.2000.0003.1835 at .1844).
T5721.32-35 (J O’Brien).
75721.32-35 (J O’Brien).
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Ms Gobbo was likely to attend and represent Mr Cooper, Her attendance was highly 
unusual behaviour that no one would have expected.

52.262 Whatever the precise eircurnstances in which Mr O’Brien came to know that Ms Gobbo 
was at St Kilda Road, or was on her way to St Kilda Road, he did not tell Ms Gobbo 
when he saw her that she should leave.He candidly admits that he should have. '®®' 
He was “blind-sided” by the situation, being one he had “never encountered anything 
like” before, and he was conscious of Mr Cooper's legal right to have his lawyer of 
choice.''®®® It was, as former Chief Commissioners Nixon, Overland and Lay observed in 
evidence, a difficult and unusuai situation,''®®®’ Mr O’Brien, as the inspector in charge, 
had the burden of deciding what to do and, with the benefit of hindsight, he accepts that 
be should have made different decisions.

52.263 Mr O'Brien was not surprised that, when Mr Cooper asked to speak to Ms Gobbo, 
Detective Flynn facilitated the call.''®®® Detective Flynn could hardly have done anything 
else. Mr Cooper had a right to a legal representative of his choice. Mr O’Brien believed 
that it was not for Detective Flynn or anyone else at the station that night to deny him 
the right to call the lawyer of his choice.'®®'' Numerous witnesses before the 
Commission appreciated the bind that Mr Flynn was in.''®®^

52.264 Accordingly, after Ms Gobbo arrived, DSS O’Brien treated her as he would have any 
other lawyer who attended St Kilda Road in response to the arrest of a client. He 
informed her of Mr Cooper’s situation and the DPP’s position on sentence If Mr Cooper 
was to cooperate.''®®® He also informed Ms Gobbo about security measures for Mr 
Cooper.

52.265 Mr O’Brien was not present when Ms Gobbo spoke to Mr Cooper on the second 
occasion.'®®^ Counsel Assisting submit that he was, relying on the transcript of a 
meeting between Ms Gobbo Peter Smith and Mr Green, and several passages of Mr 
Flynn’s cross-examination.''®®® The cross-examination passages refer back to the 
transcript. Ms Gobbo had no recollection of the meeting,’'®®® and Mr O’Brien said that he 
was not in the room with Ms Gobbo and Mr Cooper at any time.''®®’'' As sueh, the only 
evidence that Mr O’Brien was present arises from the transcript of the discussion 
between Ms Gobbo and her handlers. That transcript is not a sufficient basis to 
conclude that Mr O’Brien was present at the meeting.

52.266 In any case, even if Mr O’Brien was briefly present, he did not witness Mr Cooper 
crying, taking Ms Gobbo’s hands in his, telling her he loved her and saying that he 
would not cooperate with police unless she told him to.''®®® Mr O’Brien also gave 
evidence that there was no agreement by those present not to speak of this event. Ms 
Gobbo’s aGGOunt of this event is not to be believed,i®®® Ms Gobbo’s lack of credibility is 
addressed in Part 1 of these submissions. This version of the events is an

«5S TS782.14-15 (J G’Srien),
ws? 75782.17-19 (J O’Brien).

TS762,28-31 (J O’Brien).
’8® T11614.31-40 (C Nixon).

T5752.44-46 (J O’Brien).
«« T5753.2-4 W O’Srien),
'882 See, for example. T11615.4-24 (C Nixon); T2376.33 - T2977.33 (A Alisrr).
■'8SS Exhibit RC0464S - Statement of Mr James (Jim) O'Brien, 14 Jone 2019 al [174] (VPL.0014.0040,Q001 at .0034), 
WK Exhibit RC0281 - iCR3838 (028), 22 Aprii 2006 (VPL.2Q00.0003.1835 at .0845); T5760.47 - T5761.34 (J O’Brien). 
'888 Counsel Assisting Submissions at pp 42S-430 [18.31.19.2], Vo! 2.
■I86S T13348.13-32 (N Gobbo).
’888 T5760.47 - T5761.34 (J O’Brien).
it«8 75765.25 - T5766.3 fJ O’Srien).
'68a Exhibit RC0552B - Transcript of Discussion bete-een Sandy White, Officer Green and Ms Gobbo, 9 June 2006 

(VPL.00Q5,QC97.0536 at .0714). 
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embellishment that Ms Gobbo likely intended would generate attention and sympathy 
from her SDU handlers.

52,267 More importantly, Mr Cooper did not give unprompted evidence about this event. When 
asked a leading question about these events, he said only that it was “possible" that it 
had occurred,’®^® Unted, his evidence was that he took Ms Gobbo’s bands and 
comforted her when she arrived at St Kilda Road and that it was Ms Gobbo who was 
crying and professing distress at his predicament - but that event occurred in 
private,^®'"' Mr Cooper later agreed - in response to a leading question - that he had 
spoken the words alleged by Ms Gobbo, but the question of whether any police officers 
were present when that occurred was not clarified,The way that Mr Cooper's 
evidence was adduced makes it very difficult for the Commission to determine what 
actually happened in the room between Ms Gobbo and Mr Cooper, especially given that 
neither witness can be approached as a witness of truth on an issue of this kind.

52.268 Counsel Assisting also submit that Mr O’Brien was part of a meeting with Ms Gobbo at 
the Purana Taskforce offices that took place at about 9 pm on the evening of the 
arrests.’®"® Counsel Assisting have not referred to Mr O’Brien’s evidence that he had no 
recollection of attending the meeting,’®''® There is no clear evidence of his attendance. 
The relevant ICR records a “meeting" taking place at 9 pm, and that Mr O'Brien then left 
the room. The ICR does not record what, if anything was discussed. It is far from 
clear that this was a “meeting". The ICR may mean nothing more than that the relevant 
Individuals “met" in the sense of seeing each other. Further, by 9:07 pm at the latest the 
“meeting” is over, and Ms Gobbo is on the telephone to one of her handlers,’’®’'®

52.269 The others present, Green and Smith, did not give evidence regarding this second 
meeting vrtth Gobbo,

52,270 Counsel Assisting also state that “after Mr O’Brien had advised them that Ms Gobbo 
was not required any further that night, the meeting between Ms Gobbo and the 
handlers ended”,’®’’"'' The unstated implication in that submission is that Mr O’Brien was 
tasking Ms Gobbo or was otherwise expecting to utilise her and that Ms Gobbo was
awaiting instructions from him. That is not what occurred. The entries in the ICR are out
of sequence. Ms Gobbo and her handlers parted at 0125, At 0225, Mr O'Brien is 
recorded as updating the SDU The Source
Management Log bears the notation “no need for further from HS tonight". It is not clear
whether this records something Mr O’Brien said, or is an additional notation made by 
the SDU. This entry was not put to Mr O’Brien tn cross-examination and he did not have 
an opportunity to respond to It. As such, there is no basis to infer that Mr O’Brien was 
involved in tasking Ms Gobbo on 22 April 2020, or that Ms Gobbo was with her handlers 
awaiting instructions from him.

52.271 The following day, Mr O’Brien attended to various duties connected to Mr Cooper’s 
arrest and his decision to cooperate with Victoria Police.'®'^® Mr O’Brien’s diary does not 
record the meeting described by Counsel Assisting at [1834]. Mr O’Brien’s diary shows 
that at 0800 he met with Inspector Wilson, Senior Sergeant Fletcher, Senior Sergeant

18712.43 (Cooper).
' T8699.40 -18700.9 (Cooper)-
18113.44 -18714.2 (Cooper),
Counsel Assistirig Submissions at p 431 [1831.201, Vo! 2.

■16K 15767,38-40 (J O’Srter!).
JS76 Exhibit RC0281 - ICR3838 (328), 22 Aprii 2006 (VPL,2Q03.Q603.1835 at .1845); 15767.43-44 (J O’B-ien).

Exhibit RC0281 - ICR3838 (028). 22 Aprii 2006 (VPL.2000,0003,1835 at .1845),
Counsel Assi-stirig Submissions at p 433 [1831.27], Vol 2.
UntenOered Diary of Mr James (Jim) O’Brien, 23 Aprii 2008 (V?L,0005.0126,G107 at ,0107),

3437-8960-208SV1324

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0821

O’Connor, DS Biggin and Senior Sergeant O’Connell. His diary does not record any 
discussion about Ms Gobbo until 1340, when he received an update from Peter Smith.

52.272 Mr O’Brien was troubled by Ms Gobbo’s attendance at St Kilda Road, and discussed his 
concerns with her controller, Sandy  did not occur to him that Ms Gobbo had 
potentially committed a criminal offence by attending at St Kilda Road at the request of 
Mr Cooper.''®® ’ As he saw it the “ethical issue was hers - she was the one that made 
that decision”,''®®’ Mr O’Brien did not raise his concerns about Ms Gobbo having 
attended the station that night with his superiors,"'®®® with the possible exception of Tony 
Biggin."'®®® Mr O’Brien did not look ahead to what might happen in future court 
proceedings.’®®’’

White.It

*

52.273 Mr O’Brien was the Inspector in charge and, at that time. Inspectors were being given 
more and more responsibility and authority (see Part 1 of these submissions). He was 
an experienced and confident police officer who had joined the police force in the mid- 
1970s when officers were accustomed to making their own decisions. At the time of 
these events, it was for him to deal with the unfortunate situation that had arisen. It is 
not surprising that an Inspector like Mr O’Brien, working within the structure and culture 
at Victoria Police at the time, took that view and did not go to DC Overland with the 
issue. Had he gone to DC Overland then DC Overland’s evidence suggests that he 
would have shared Mr O'Brien’s view that they could not deprive Mr Cooper of his legal 
right to his lawyer of choice.’®®® in contrast, when Mr O’Brien recognised that he did not 
know the law on a different issue that had arisen that night, he briefed up,’®®®

52.274 It is clear from the SDU records that Ms Gobbo knew that her conduct was unethical 
and was determined to proceed.’®®’’ Mr O’Brien readily accepted, having read that 
exchange, that it was essential for the SDU to have taken action before Mr Cooper’s 
arrest."'®®® Mr O’Brien maintained that these issues were not raised with him"'®®® - 
evidence that is supported by the ICR itself,"'®®®

52.275 ADI O’Brien's response to Ms Gobbo’s attendance at St Kilda Road on the night, seen 
in the context in which it occurred, is explicable and understandable. It was not right, but 
nor was his conduct knowingly wrong.

52.276 The position that Mr O'Brien was put in when Ms Gobbo unexpectedly arrived at St 
Kilda Road was acknowledged by former Chief Commissioners of Police to be an 
unenviable one.

52.277 The effect of Mr Overland’s evidence was that Mr O’Brien could not have told Mr 
Cooper that poiiee would not contact his nominated lawyer. Ms Gobbo,"'®®’

52.278 The effect of Ms Nixon’s evidence was that she obviously was not in the position of the 
police members on the day and did not know all of the circumstances and that the 
members had to make a judgment call. She said they decided to proceed with Mr

W»T5748.14-15 (J OBrten}.
T5748.24-28 (J OBrietl),

TOS) 15762/47 - T5763.2 (J O’Brieni: T7230.33-34 (D Flynn).
WES T5769.39-42 U O'Brien).
1S33 T57S9.45 - T5770.21 fJ O’Brien).
«'5T5638.23-24 (J O’Brisn).

T12143.29-43 (S Overiand).
ies8 452,2-18 (S Overiand).

T6743 O'Brien); Exhiriit RC(5300 - Tianscripi of Discussion between Peter SmitSi, Sandy Wbite, Officer Green, an 
unknown male and Ms Gobbo. 20 April 2006 at p 273 {VPL.0005.0097.0011 at ,0283).

KES T5744.31-36 (J O’Brien).
1SSS T5747.18-19 (J O’Brien).

T5746.45-47 (J O'Brien).
T12287.12-23 (S Overland),
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Cooper, while other members might have exercised their judgment differently. Ms Nixon 
said that perhaps they should have stopped and taken whatever steps they could to find 
other legal representation and/or sought legal advice. Ms Nixon said that hindsight is a 
wonderful thing, but the members were there, they had to make a call and they did,/®®® 
it was the wrong one.

52.279 There was also the added complexity raised by Ms Gobbo’s evidence, which was that if 
she did not attend St Kitda Road and speak to Mr Cooper at his request then they could 
have become suspicious and, consequently, she felt compelled to go.

52.280 Victoria Police officers were trained in the fundamental rights of those under arrest ~ 
principal among which was the right to a lawyer of their choice. Mr Cooper bad 
exercised that right and had requested Ms Gobbo. As Mr O'Brien rightly identified, he 
could not speak with Mr Cooper about Ms Gobbo’s status as a human sourceJ®®® To do 
so would have violated the terms of Ms Gobbo’s registration as a source and Victoria 
Police directions concerning the use of human sources. It would also have placed Ms 
Gobbo’s life In real and immediate danger,

52.281 Mr O’Bfien did not raise his concerns with Ms Gobbo.’’®®'’ As he rightly identified, he had 
no control over what she was determined to do.’’®®® As Mr O’Brien saw it, Ms Gobbo’s 
use as a human source had been authorised by Executive Command and managed 
and documented by the SDU.’’®®® SDU members were present on the night, albeit for a 
different purpose. Mr O’Brien assumed that those handling Ms Gobbo and those who 
had authorised her use had considered and dealt with such issues.’’®®''

52.282 It is also to be recalled that the arrest of Mr Cooper came shortly after Ms Gobbo’s 
registration as a human source and long before the full picture became clear. Mr 
O’Brien understood that Ms Gobbo was a prolific source but cannot possibly be 
expected to have understood from the few short months in which she had been 
informing that she was the person described in the Appendix to these submissions and 
a person who had no respect for her professional obligations,

52.283 It is also relevant that Mr O’Brien did not believe that Ms Gobbo’s assistance was 
needed In order to secure Mr Cooper’s cooperation, or that Mr Cooper had any real 
choice but to cooperate. The arrest at Strathmore was Mr Cooper’s third arrest and he 
was on bail at the time. His earlier charges related to large commercial quantities and 
would have attracted a substantial sentence. Mr Cooper was facing a lengthy jail term, 
which would separate him from his children and family. He had been caught red
handed. His fear of Tony Mokbel was likely to have reduced in light of Mokbel’s 
departure from Australia. The deal that he was being offered ~ 8 years and full 
cooperation - was far better than the likely alternative.’'®®® Seen through that prism, it is 
understandable that Mr O’Brien did not contemplate that Ms Gobbo’s representation of 
Mr Cooper on the night of his arrest might have harmed his interests. As Mr O'Brien 
perceived it, Mr Cooper had no real alternative other than to take the very favourable 
terms that were being offered. Mr Cooper’s evidence to the Commission was that If Ms 
Gobbo had not advised him to co-operate, he would have just pleaded guilty because

T11618.43— T11619.2 (C Nixon).
1653 Exhibit RC0464S - Statement of Mr James (Jimi O'Brien, 14 June 2019 at [175] {VPL.0014.0040.0001 at .0034-0035).

Exhibit RC0464B - Statement of Mr James (Jimi O’Brien. 14 June 2019 at [175] (VPL.0014.0040,0001 at .0034-0035).
“55 Exhibit RC04648 - Statement of Mr James (Jim) O'Brien. 14 June 2019 at [176] (VPL.Q014.0040.0001 at .0035),

Exhibit RC0464B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [315] (VPL.Q014.0040.0001 at .0058).
Exhibit RC04643 - Statement of Mr James (Jim) O’Bhen. 14 June 2019 at [318] (VPL.0014.0040,GOQ1 at .0059).
T574Q.35-30 (J O’Brien); Exhibit RC0685 - Reasons for sentence. 23 February 2007 at [34H36] (RCMPi.0042.0004.0003 

at_0009-0010).
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he had been caught red-handed.Had he taken that course, he would iikety still be 
in prison. That is not said to justify what occurred - Mr Cooper had the right to an 
independent Sawyer, Mr O'Brien accepts that. But it explains, in part, Mr O’Brien’s 
response to the situation.

Activities in late April 2006

52.284 Mr Cooper was in custody for the next 3 days, assisting Victoria Police,Mr O’Brien 
was not aware of any contact that Ms Gobbo had with Mr Cooper during that period.'''^®'' 
Mr O’Brien was also not aware that she appeared for him at his filing hearing a few 
days after his arrest.

52.285 On 24 April 2006, Mr O’Brien attended a briefing with Mr Flynn, DS Biggin, DS Grant 
and DS Steendam. Mr O’Brien was not cross-examined examined about this meeting. 
In eircumstances where DS Grant and DS Steendam gave unchallenged evidence that 
they did not know that Ms Gobbo was a human source, the Commission cannot 
conclude that Ms Gobbo’s identity, or issues about her representation of Mr Cooper, 
were discussed at this meeting. Accordingly, there is no evidentiary basis to conclude 
otherwise.

52.286 Mr O’Brien met with Mr Cooper on a number of occasions in the weeks and months that 
followed but he was not involved in the process of taking staterrtents from him - the 
visits were welfare checks,^™® Counsel Assisting describe an update that Mr O’Brien 
received from Mr Flynn on 21 May 2006 after he had a lengthy meeting with Ms Gobbo. 
Despite the way this meeting is presented in Counsel Asslstlng’s submissions, Mr Flynn 
could not recall the meeting nor what was discussed.Mr O’Brien’s diary does not 
record what Mr Flynn told him,

52.287 Mr O’Brien received very little information about Mr Cooper from the SOU that was 
sourced from Mr Gobbo. The information he did receive did not reveal Ms Gobbo’s 
ongoing interactions with Mr Cooper in any detail. As is set out in Mr O’Brien’s 
statement,’™® the information he received principally related to the content of 
conversations Ms Gobbo had with third persons about Mr Cooper, rather than 
information about Mr Cooper specifically. Where Mr O’Brien was informed of contact 
between Ms Gobbo and Mr Cooper it was sporadic and general in nature. Otherwise, 
there is evidence that, on 3 August 2006, Mr O'Brien was informed, among other things, 
that Ms Gobbo had visited Mr Cooper and Mr Thomas in prison,”’®®

Provision of Mr Cooper’s statements and listening device transcripts to Ms Gobbo

52.288 Mr O'Brien was not involved in the process of taking statements from Mr Cooper.’™^ He 
was unaware that Mr Cooper had amended his statements.’™® It is to be recognised 
however, that a witness amending a draft statement is not unusual, nor inherently 
sinister. Events and details are recalled overtime, and memories refreshed. There 
would be very few police officers or lawyers who have taken statements of detail from 
start to finish without any changes being made in the process. In the context of a

wss.T8717.2-6 (Cooper).
™ T5770.23-25 (J O'Brien).

T577Q.41-46 (J OBrien).
■1-02 7577^ 17-19, .24-25 (J O’Brien).
1T5775.2S-30 (J O'Brien).

77008,39-45 (D Flynn).
’^'=5 Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 Jone 2019 at {184], [188] and [190] (VPL.0014.0040.0001 at 

.0036-0038).
Exhibit RC04643 - Statement of Mr James (Jim) O’Brien. 14 June 2019 at [196] (VPL.0014.0040,0001 at .0039).
T5682.11-15 (J O’Brien); T5775.27-30 (J O’Brien),
T5787.26-28 (J O’Brien).
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witness such as Mr Cooper, there is a rea! likeiihood that their wiliingness to give 
evidence about particular people or events might ebb and flow over time. And, as Mr 
O’Brien said, “part and parcel of taking witness statements is of course seeking to 
corroborate everything in their statements, particularly where it’s a criminal witness''.''^® 
Mr Cooper’s evidence was that Ms Gobbo did not influence the content of his 
statements?^^* ’

52.289 Mr O’Brien did not recall being involved in discussions on about 8 June 2006 about Ms 
Gobbo being given access to Mr Cooper’s draft statements and draft transcripts from 
listening devices.'' -''” He did not recall being aware that Ms Gobbo was shown the 
statements.”■’2 Mr O’Brien’s evidence was that, while he did not recall this occurring, he 
believed “it would have been just about assuring herself about her not being outed in 
them, but certainly not making additions or deletions in relation to any statement made 
by a witness”.^’^’2 Mr O’Brien did not know why listening device transcripts might have 
been shown to her."”

52.290 Mr O'Brien readily made concessions about this event. He accepted that a 
consequence of the way in which Ms Gobbo interacted with Mr Cooper in the course of 
his statements being prepared was that the defence might never get to explore whether 
the information was the truthful evidence of Mr Cooper or had been influenced by Ms 
Gobbo.’’”® But he also did not accept the suggestion that Ms Gobbo was given 
information for the purpose of influencing Mr Cooper as to the content of his 
statements."'’® Critically, it was well known that the SDU recorded all of its interactions 
with Ms Gobbo and that, accordingly, the fact of transcripts being given to her would be 
recorded.'’”'^

52.291 Mr O’Brien was aware that Ms Gobbo was shown some briefs of evidence.Mr 
O’Brien understood that this was about assuring her that her position as a human 
source had not been exposed to people who would want to cause her harm.’’”®

52.292 Outside of these interactions, there is no evidence at all that Mr O’Brien had any 
knowledge of Ms Gobbo’s ongoing interactions with Mr Cooper. Mr O’Brien gave no 
such evidence and the ICRs do not contain any notations that the information Ms 
Gobbo provided the SDU about her interactions with Mr Cooper was disseminated to Mr 
O’Brien.

Counsel Assisting’s proposed findings and proposed recommendations relating to Mr 
Cooper

Proposed evidentiary findings at paragraph (18991 of Counsel Assisting’s submissions

52.293 In relation to the proposed evidentiary findings at paragraphs [1899.1] to [1899.7J, Mr 
O’Brien refers to paragraphs 52.140, to 52.146 above.

T5790.12-15 !J O'Brien). 
’■">78728.15-18 (Cooper)

T5778.18-19, 21-22 (J O'Brien). 
.,,,2 ygyyg 35 (j OBtiOn).

T5779.33-37 (J O'Brien) 
'”’76780,28-31 (J O'Brien). 
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52.294 Mr O’Brien accepts that the proposed evidentiary findings at paragraphs [1899.8], 
[1899.9], [1899.10], [1899.11] and [1899.12], [1899.15], [1899.16], [1899.18], [1899.21] 
are open on the evidence.

52.295 in relation to paragraph [1899.13], Mr O’Brien accepted that he became officer in 
charge of the Purana Taskforce on about 13 September 2005. However, he does not 
accept the accuracy of the second sentence in that paragraph. As at 13 September 
2005, Mr O’Brien did not know what information Ms Gobbo would provide in relation to 
Mr Cooper, or indeed any other person. Mr O’Brien accepts, however, at the time he 
prepared the Operational Plan in October 2005, one of the main investigative steps was 
to seek to obtain the assistance of Mr Cooper. Mr O’Brien also accepts that the 
completion of that step was assisted by information provided by Ms Gobbo to the extent 
that this information identified Mr Cooper as a person who was manufacturing drugs for 
Tony Mokbel and assisted Victoria Police to locate his laboratory.

52.296 In relation to paragraph [1899.14], Mr O’Brien accepts that he attended the meeting 
described. Among other things, he was told that there was to be a full debrief to be 
conducted with Ms Gobbo over the course of a week and that Ms Gobbo had told the 
SDU that i_M_r_Luxmore i was Tony Mokbel’s current cook. At the meeting, strategies for 
the overall investigation were discussed, none of which were to involve Ms Gobbo,

52.297 In relation to paragraph [1899.17], Mr O’Brien does not accept that the matters in that 
paragraph, as a whole, are accurate and refers to paragraphs 52.234, 52,235 above, 
Mr O'Brien submits that the proposed finding that he was “concerned not to include In 
his diary that ‘3838’ information which might indicate” that he knew that Ms Gobbo was 
acting for Mr Cooper is not open. Mr O’Brien was a diligent and detailed diarist. He 
made hundreds of diary notes recording information he received from the SDU that was 
sourced from Ms Gobbo. in relation to that information, he diligently, and in accordance 
with Victoria Police policy, referred to her by her registered human source number, Mr 
O'Brien also recorded interactions he had with Ms Gobbo in her capacity as a barrister. 
Where he did so, he referred to her by name. Consistentiy, Mr O’Brien diarised the 
telephone call with Ms Gobbo on 5 January 2006 and refetred to Ms Gobbo by name.

52.298 Mr O’Brien adopted this practice in accordance with the Victoria Police directive as to 
the protection of human sources. Mr O’Brien was bound not to refer to Ms Gobbo by her 
informer number when recording Intetligence disseminated to him by toe SDU. Mr 
O’Brien was bound not to refer to Ms Gobbo by her informer number when recording 
her interactions with him in her capacity as a barrister. To do so would have created a 
real and obvious risk of compromise and would not have been an accurate record of the 
interaction.

52.299 It is submitted that the finding open to the Commissioner is that Mr O’Brien was aware 
that Ms Gobbo was acting for Mr Cooper in relation to earlier offending for which he had 
been charged and was on bail and was providing information to the SDU about his 
current criminal activity.

52.300 The proposed finding in paragraph [1899.19] is not open. Mr O'Brien accepts that he 
and Mr Overland attended the meeting referred to and otherwise refers to paragraphs 
52.107 to 52.117 above. The meeting cannot be properly understood outside the 
context and purpose described in those paragraphs.

52.301 The proposed finding at paragraph [1899.20] is not open. There is insufficient evidence 
for the Commissioner to conclude that Mr O’Brien received the details of the discussion 
between Ms Gobbo and her handlers the previous evening. Indeed, for the reasons set 
out at paragraph 52,249 to 52,252 above, it is highly improbable that Mr O’Brien was 
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updated about the contents of the conversation, v/hich was more than 6 hours in length 
and traversed a wide range of subject matter.

52.302 In relation to paragraph [1899.22], Mr O'Brien accepts that he attended at the scene of 
the arrests of Mr Cooper and i Mr Agrum j He accepts that he was involved in some of the 
events of that evening as detailed in his statements and as set out above. He does not 
accept that he was involved in all events that occurred that evening, and to the extent 
that the word “intimately” is intended to suggest that he was, he says that the finding is 
not open. Mr O’Brien says that it is open to the Commissioner to conclude that he was 
involved in the events of 22 April 2006 as described in his statements and as set out 
above.

52.303 The proposed finding at [1899.23] is not open. Mr O’Brien accepts that ICR028 records
that he told Peter Smith that Mr Cooper and “one other” were in custody and that the
arrests were conducted Pll but that he believed they
could be “kept quiet".^^2° His confidence that the arrests could be kept quiet was not 
because Ms Gobbo acting for Mr Cooper and i Mr Agrum i.

52.304 The ICR notation was read aloud to Mr O’Brien during his cross-examination, but he 
was not asked whether or not it was accurate, nor was he asked why he said that he 
believed the arrests could be kept quiet. The conversation in question took place at 
1503, with the arrests having taken place at 2:21 pm. Mr O’Brien expressly denied that 
he knew, when he spoke to Peter Smith, that Mr Cooper and^Mr Agrum ihad requested 
Ms Gobbo when Mr Flynn and Mr Kelly (respectively) had told them of their legal right to 
contact a lawyer,''^^i and there is no evidence that he did know.

52.305

Pll

PH

Moreover, as a matter of logic, the comment is likely to have been directed to the reality 
of araid taking place at 2:21 pm on a Saturday afternoon. Mr 
O’Brien’s comment, as recorded by Peter Smith, was that the arrests had been 
“conductedbut that” Mr O’Brien believed that could be 
kept quiet. As a matter of common sense and logic, Mr O’Brien was communicating to 
Peter Smith that notwithstanding that the arrests had been conducted^^^^^^in 
broad daylight, the discrete way in which the operation unfolded meant that they could 
be kept quiet.

52.306 The proposed finding at paragraph [1899.24] is not open. Mr O’Brien’s diary records 
that he and Mr Ryan spoke to Mr Biggin about “464 implications”. He does not accept 
that he briefed Mr Biggin and there is no evidence that he did.

52.307 The proposed finding in paragraph [1900] is not open. There is no evidentiary basis for 
it. As set out at paragraph 52.249 to 52.252 above, Mr O’Brien’s diary contains no note 
of a discussion with Peter Smith on 21 April 2006 and he was not asked about their 
discussion under cross-examination. Peter Smith’s diary simply reads “0701, ‘On Duty 
@ office. Adv JOB re last night”.''^22

52.308 Further, for the reasons set out at paragraph 52.249 to 52.252 above, it is inherently 
unlikely that the communications between the SDU and Ms Gobbo were passed to Mr 
O’Brien not least because the conversation went for more than 6 hours. Further, Mr 
O’Brien evidence of his shock was corroborated by Sandy White and Mr Flynn, and he 
maintained his evidence under persistent cross-examination.

Exhibit RC0281 - ICR 3838 (028), 22 April 2006 (VPL.2000.0003.1835 at .1844-1845).
™ T5751.23-25 (J O’Brien).
1^=2 Exhibit RC486 - Diary of Officer Peter Smith, 21 April 2006 (VPL.2000.0001.5454 at .5555).
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52.309 However, Mr O’Brien accepts that it is open to the Commissioner to find that by 
attending on Mr Cooper on the day of his arrest in circumstances where she had been 
providing information about his erimina! offending to Victoria Police, Ms Gobbo placed 
herself in a position of conflict. It is open to the Commissioner to find that Mr O'Brien 
knew that Ms Gobbo had a conflict of interest in relation to Mr Cooper by reason that 
she had provided information to police that led to his arrest. It is open to the 
Commissioner to find that Mr O’Brien did not take adequate steps to address the 
situation.

Proposed findings at paragraph [19011 of Counsel Assisting’s submissions

52.310 As to paragraph [1901], Mr O'Brien accepts that between 16 September 2005 and 22 
April 2006, Mr O’Brien knew the matters in paragraphs [1901,1], As to paragraph
[1901.2], Mr O’Brien knew that Ms Gobbo was acting for Mr Cooper in relation to 
charges arising from earlier offending for which he was on bail.

52.311 As to paragraph [1901.3J, it is submitted that this finding is not open and that a greater 
degree of precision is required as to the terms of any finding directed to Mr O’Brien’s 
knowledge of the conflicts of interest that arose.

52.312 As to the first conflict of interest, discussed above at 52,227, Mr O’Brien did not identify 
this conflict. For the reasons given above, Mr O’Brien did not appreciate that Ms Gobbo 
could not tell police that Mr Cooper was committing crimes if she was representing him 
in reiation to earlier criminal offending. Therefore, the finding open to the Commissioner 
is that Mr O’Brien did not identify that Ms Gobbo was in a position of conflict when she 
provided such information to police in those circumstances.

52.313 As to the second conflict of interest, Mr O’Brien identified that conflict when it arose on 
22 April 2006, Mr O’Brien accepts that it is open to the Commissioner to find that on that 
date, Ms Gobbo placed herself in a position of conflict by acting for Mr Cooper in 
circumstances where she had provided the information to Victoria Police which had led 
to his arrest. It is open to the Commissioner to find that Mr O'Brien identified this conflict 
when it arose.

52.314 In relation to paragraph [1901.4], Mr O’Brien accepts that Ms Gobbo’s information about 
Ms Cooper assisted Victoria Police to locale his drug laboratory when It did.

52.315 The proposed finding in paragraph [1901.5] is not open on the evidence. Mr O’Brien did 
not know that Ms Gobbo Intended to advise Mr Cooper on his arrest, Mr O’Brien did not 
task Ms Gobbo in relation to the advice that she might provide, nor was he aware of any 
other person doing so. There is no evidence that Mr O’Brien attempted to infiuence the 
advice that Ms Gobbo gave Mr Cooper. There is no evidence that Mr O’Brien knew 
what advice Ms Gobbo gave Mr Cooper on the evening of 22 April 2006. There is no 
credible evidence before the Commission as to what advice she gave. There is no basis 
for the Commissioner to find that Mr O’Brien knew that Ms Gobbo was being u-sed to 
encourage Mr Cooper to implicate his associates,

52.316 In relation to paragraph [1901.6], there is no evidence at all to support this proposed 
finding and any recommendation based on such a finding would be unsafe. Mr O’Brien 
was under an obligation (at law and under Victoria Police policy) to take all reasonable 
steps to protect Ms Gobbo’s identity. He acted consistent with that obligation. Mr 
O'Brien did not intend that Ms Gobbo’s role would never be disclosed to Mr Cooper or 
anyone Mr Cooper made statements against. He intended and understood that any 
disclosure of Ms Gobbo’s role would oceur in accordance with the ordinary legal 
processes that attended the disclosure of information that might tend to identify a 
human source. To the extent that this concerned SDU holdings. Mr O’Brien frankly and 
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properly conceded that, based on his basic understanding of what materia! the police 
were required to disclose, he did not believe that the SDU holdings would contain such 
information. Nor was he responsible for making disclosure in legal proceedings. That is 
not one of the duties of an Inspector.

52.311 Mr O’Brien refers to Victoria Police’s submissions about the disclosure issue in relation 
to Mr Cooper contained in Tranche 2.

Proposed finding at paragraph [19021 of Counsel Assisting’s submissions

52.318 As to paragraph [1902], the proposed finding is vague, ambiguous and oppressive. It is 
also premised on incorrect and incomplete facts.

52.319 As to the factual matters in paragraphs (1902], they are addressed above.

52.320 As to the proposed finding itself, the imprecise nature of the finding makes it impossible 
for Mr O’Brien to meaningfully respond to it. First, it is not clear what 'involvement' in the 
prosecution of people Mr Cooper implicated that Counsel Assisting is referring to. Mr 
O’Brien must not be left to guess at such matters.

52.321 Second, it is not clear how any such involvement had the consequertee that Mr O’Brien 
was aware of the ‘continued use of Ms Gobbo against Mr Cooper’. Among other things, 
it is not clear what is meant by Victoria Police using Mr Gobbo "against" Mr Cooper.

52.322 Third, and in any ease, there is no evidence that Mr O’Brien was involved in any such 
use or had knowledge of such use.

52.323 Fourth, the finding does not follow from the evidence set out in paragraph 1899 (to the 
extent that such evidence can be accepted, or at all).

52.324 Accordingly, the proposed finding at paragraph [1902] is oppressive and unreasonable. 
Counsel Assisting are invited to clarify the proposed finding or not to press it.

53 Section E Other Matters
53.1 Part E addresses other individuals in relation to whom Mr O'Brien is criticised in Volume

2 of Counsel Assisting’s submissions. These submissions do not address the matters 
and other individuals raised in Volume 3 of Counsel Assisting’s submissions. Counsel 
Assisting submit that it is open to the Commissioner to make certain findings against Mr 
O’Brien arising from his conduct in relation to Mr Bickley (a pseudonym), ,
Milad Mokbel, and Peter Pilarinos. For the reasons which follow, the recommended 
findings should not be made.

Mr Bickley

53.2 Mr Bickley was arrested on 15 August 2005 as part of Operation Quills. It was 
established in the course of that operation that Mr Bickley was working for Tony 
Mokbef’^^ Ms Gobbo was briefed to represent Mr Bickley in his application for bail, 
which was heard on 31 August 2005. It was on this day that Ms Gobbo approached 
DSC Rowe and DS Mansell.

53.3 Ms Gobbo informed Victoria Police that Tony Mokbel was very concerned about the 
ramifications of Mr Bickley speaking to police.’’"^"’ This was independently ascertained 
by Victoria Police surveillance activities. ''^2® One of the main investigative steps of

’''2-' Exhibit RC0467S - investigation Plan for Operation Posse, 17 November 2005 at pp 4-5 (VPL.0100.0G09.Q001 at .0004
0005).

Exhibit RC04S7B - tnves«gation Plan for Operation Posse. 17 November 2005 at p 2 (VPL.0100.0009.0001 at ,0002).
Exhibit RC0467B - Investigation Plan for Operation Posse, 17 November 2005 at p 2 (VPL.0100.0009.0001 at .0002).
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Operation Posse was to seek to obtain assistance from Mr Bickley. The Investigative 
Plan described the means by which this was to be achieved, which included increasing 
his motivation by the further investigation of his (then) current criminal activities and 
association with Tony Mokbel and by the use of ACC hearings.

27 March 2006 - Monthly Source Review

53.4 In March 2006, Ms Gobbo passed a telephone from Mr Cooper to Mr Bickley.The 
SDU was aware that Mr Cooper had asked her to do so. Before handing the telephone 
to Mr Bickley, she sent a text message to herself, in order to obtain the number.|\/|s 
Gobbo was not tasked by Victoria Police with doing so; it was a decision she made 
herself. Her actions created a risk of compromise which was immediately identified by 
the SDU and drawn to the attention of Mr O’Brien.

53.5 At [1416], Counsel Assisting state that, on the evidence, it is open to the Commissioner 
to find that the conduct of Victoria Police members in relation to the risk that Ms Gobbo 
would be compromised by her calling herself on the telephone she provided Mr Bickley 
demonstrates their forethought as to court disclosure potentially compromising Ms 
Gobbo and the method to avoid such disclosure. That finding is not open in relation to 
Mr O’Brien.

53.6 On 16 March 2006, the same day as Ms Gobbo sent the text to herself, the SDU 
recognised that her conduct had caused a risk of compromise “on CCR of this number, 
as well as being the only other person aware of both numbers at this time’’.''^o a 
decision was made not to submit IRs for those numbers, because of the potential for 
compromise. Evidently, the SDU was motivated by a concern for Ms Gobbo’s safety in 
the context of a specific piece of reckless conduct she had unilaterally engaged in and 
which deprived investigators of a valuable lead (though the information was later used). 
When it was made, the decision not to provide the numbers to the Purana Taskforce, 
confirmed in discussion with Mr O’Brien the following day,''^3i prioritised Ms Gobbo’s 
safety over the operational value of the information. This does not evidence a broader 
measure of forethought about “court disclosure requirements” and how they might be 
avoided. It reflects a narrow and specific decision made in circumstances of reckless 
conduct by Ms Gobbo and having regard to a commonplace policing method (obtaining 
OCRs). It evidences nothing more than a necessary response to Ms Gobbo’s conduct 
and which was directed to ensuring her safety. It is not open to conclude that it is 
evidence of any wider forethought about court disclosure requirements and how they 
might be avoided. That is particularly so when this allegation was not put to Mr O’Brien 
at all in cross-examination. It came as a complete surprise in the submissions made by 
Counsel Assisting.

The second Mr Bickley arrest

Pli

Pll

53.7 Following his arrest on 22 April 2006, Mr Cooperimplicated 
MrBickley^^^^^^^^^^^^^^^|subjectto^puHicinterestimmunitvclaim but 
of which the Commissioner is aware. Mr Cooper’s^^^^^^^^^^|evidence

led to the further arrest of Mr Bickley.

Exhibit RC0467B - Investigation Plan for Operation Posse, 17 November 2005, pp 4-5 (VPL.0100.0009.0001 at .0004
0005).

’’27 Exhibit RC0281 - ICR3838 (023), 16 March 2006 (VPL.2000.0003.1776 at .1777-1778).
”28 Exhibit RC0281 - ICR3838 (023), 16 March 2006 (VPL.2000.0003.1776 at .1777-1778).
”28 Exhibit RC0281 - ICR3838 (023), 16 March 2006 (VPL.2000.0003.1776 at .1777-1778).
”2° Exhibit RC0281 - ICR3838 (023), 16 March 2006 (VPL.2000.0003.1776 at .1778).
”” Exhibit RC0281 - ICR3838 (023), 16 March 2006 (VPL.2000.0003.1776 at .1778-1779).
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53.8 Mr O’Brien does not recall any conversation with the SDU about the likelihood that Mr 
Bickley would call Ms Gobbo if he was arrested.Mr O'Brien has no recollection of 
asking the SDU to obtain information from Ms Gobbo about how to encourage Mr 
Bickley to co-operate with police.^^^3 q-hg information on which that suggestion by 
Counsel Assisting is based does not support the conclusion that Mr O’Brien was aware 
of these discussions and the contemporaneous documents point to the conclusion that 
Mr O’Brien did not know.^^34 sandy White’s diary for 7 June 2006 records a discussion 
with Mr O’Brien in which they discussed the arrest of Mr Bickley and his potential 
assistance, and agreed to meet the following day. Ukely explanation for this 
meeting is that Mr O’Brien was seeking Sandy White’s specialist assistance with the 
issue that the Commissioner is aware of but which is subject to public interest immunity 
- hence, the scheduling of a meeting for the following day. Mr O’Brien does not have an 
equivalent diary entry and Sandy White’s diary does not record any suggestion or 
agreement that he would approach Ms Gobbo.

53.9

53.10

Sandy White’s diary identifies that shortly after speaking to Mr O’Brien he called Ms 
Gobbo and tasked her with gathering intelligence in relation to Mr Bickley.^^^®

The following morning, Sandy White records that he was
^^37 before attending a strategy meeting with Mr O’Brien, Mr Flynn

and Mr Rowe.’^^^ Sandy White’s diary entry of that meeting records that there was a
discussion Pll “as per whiteboard”. 1^39 a notation in the
relevant ICR indicates that the information provided by Ms Gobbo on 7 June 2006 was 
given to Purana in the meeting of 8 June 2OO6.1^'*°

53.11 Further, Mr O’Brien’s evidence is that Purana had no interest in Ms Gobbo’s views 
about how to approach Mr Bickley.''^’''  In any case, Mr O’Brien’s “loud and 
threatening”''^42 approach with Mr Bickley (who said Mr O’Brien “came in like a 
storm”)i^'3  was the opposite of what Ms Gobbo had suggested. As such, there is no 
basis to conclude that Mr O’Brien was aware that Sandy White intended to seek Ms 
Gobbo’s advice about the strategy to be used for Mr Bickley’s arrest.

*

*

53.12 Mr O’Brien did not recall having any discussion with the SDU about the prospect that 
Ms Gobbo would attend on Mr Bickley after his arrest in the course of the meeting of 8 
June 2006.''^'''' Sandy White’s diary entry for the meeting of 8 June 2006 records that an 
“issue” was Mr Bickley “ringing HS for advice on arrest’. That entry records that the 
issue identified was that they did not want Ms Gobbo being accused of failing to advise 
“Horty etc”. The entry is significant. It reveals that none of those present identified the 
complex legal conflict of interest that would arise if Ms Gobbo represented Mr Bickley. It 
emphasises that if Operation Posse had been oversighted by a committee focussed on 
risk and with access to specialist legal advisers, it is likely that events would have 
unfolded very differently. There is also no evidence that Mr O’Brien was apprised of the

’”2 75855.19-21 (J O'Brien).
T5855.40-42 (J O'Brien).
T5855.29-42 (J O'Brien).
Exhibit RC0292 - Diary entries of Mr Sandy White, 7 June 2006 (VPL.0100.0096.0157 at .0262).
Exhibit RC0292 - Diary entries of Mr Sandy White, 7 June 2006 (VPL.0100.0096.0157 at .0262).

’”7 Exhibit RC0292 - Diary entries of Mr Sandy White, 8 June 2006 (VPL.0100.0096.0157 at .0263).
1™ Exhibit RC0292 - Diary entries of Mr Sandy White, 8 June 2006 (VPL.0100.0096.0157 at .0263).

Exhibit RC0292 - Diary entries of Mr Sandy White, 8 June 2006 (VPL.0100.0096.0157 at .0263).
’™ Exhibit RC0281 - ICR3838 (034), 7 June 2006 (VPL.2000.0003.1904 at .1906).

T5855.47 - T5856.1-3 (J O'Brien).
79324.38 (Bickley).
T9324.27-28 (Bickley).
75859.1-4 (J O’Brien).
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contents of the discussion between Sandy White and Ms Gobbo on 9 June 2020 - 
neither Mr O’Brien nor Sandy White have a diary note that suggests this occurred.

53.13 Mr O’Brien spoke with Mr Bickley on the day of his arrest (13 June 2006), but does not 
recall being told that Mr Bickley asked for, and spoke to, Ms Gobbo."'^"'® There is no 
evidence that Mr O’Brien was told. Counsel Assisting submit that there was “clearly an 
acceptance” by the SDU and investigators that Ms Gobbo would represent Mr Bickley 
following his arrest.'''’’'®  That submission is contrary to the evidence. As set out above, 
one issue identified in the meeting of 8 June 2006 was Ms Gobbo representing Mr 
Bickley. The plan for managing that issue was for Ms Gobbo to be “unavailable”.'^'^  
There is nothing that suggests that, between the meeting of 8 June 2006 and Mr 
Bickley’s arrest on 13 June 2006, Mr O’Brien became aware of any change in that 
arrangement. Of course, investigators could not prevent Mr Bickley from asking for Ms 
Gobbo and, if he did so, were obliged at law to make contact with her on his behalf. It 
was then for Ms Gobbo to manage the conflict.

*

*

53.14 During the course of 13 June 2006, Mr Bickley agreed to assist Victoria Police. The 
following day Mr O’Brien commenced a period of recreational leave. There is no 
evidence that he knew that Ms Gobbo acted for Mr Bickley in the following weeks. 
There is also no evidence that discussions of the kind that took place between Ms 
Gobbo and Peter Smith and DS Anderson on 12 July 2006 were brought to Mr 
O’Brien’s attention.

53.15 Mr O’Brien had no knowledge of any member of his crew attempting to task Ms Gobbo 
through the SDU in relation to Mr Bickley.' ’'®  He believed himself to be the single point 
of contact.^'^

* *
**

53.16 Mr O’Brien met with Mr Bickley on 9 January 2007. Counsel Assisting submit that on 17 
January 2007, Mr O’Brien was involved in arranging a solicitor to advise Mr Bickley.^®®  
On 18 January 2007^®  and 22 January 2007,^®2  Mr O’Brien communicated with 
Margaret McCauley, a solicitor advising Mr Bickley. Thereafter, Mr O’Brien had little 
involvement in matters connected to Mr Bickley until his retirement in June 2007. Mr 
O’Brien had no knowledge of any concerns that Ms Gobbo might be subpoenaed to 
give evidence in Mr Bickley’s matter.' ’® ’ Mr O’Brien had no knowledge of matters being 
conceded in relation to Mr Bickley’s plea that were favourable to the defence and which 
were conceded to protect Ms Gobbo.^®'

*
** *

* *

**

T5860.6-9 (J O’Brien).
1746 Counsel Assisting Submissions [1612] (Vol 2), p 360.
™ Exhibit RC0292 - Diary entries of Sandy White, 8 June 2006 (VPL.0100.0096.0157 at .0263).
1748 T5865.25-27 (J O'Brien).
1748 T5865.25-27 (J O'Brien).
1750 Counsel Assisting Submissions [2618] (Vol 2), p 643.
1751 Exhibit RC0933 - Diary of Jim O’Brien. 18 January 2007 (VPL.0100.0073.0076 at .0355).
1752 Un-tendered exhibit - Diary of Jim O’Brien, 22 January 2007 (VPL.0005.0126.0110 at .0110-0111).
1753 T5867.24-25 (J O'Brien); T5868.31-32 (J O'Brien).
1754 T5867.43-45 (J O'Brien).
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Mr irons

53.17 Pll

I Pll

_ Mr Irons , , . , ,
Oij|^^^|2006,. was found in possession of||^^^^|and was
arrested by Purana Taskforce detectives.He was released without charge. 
Shortly afterwards, Ms Gobbo provided information to the SDU aboutl 
response to **'™® 's arrest, and information that the chemicals were being

on behalf of ^^^^^^Hand were bound for

53.18

53.19

At paragraph [1557], Counsel Assisting assert that this information was disseminated to 
Mr O’Brien by the SDU. The evidence does not permit that conclusion. The relevant 
ICRs record that a wide range of information was given by Ms Gobbo to her handlers in 
this period, but they do not record how much of that information was disseminated to Mr 
O’Brien. They record only that, at various intervals on the relevant days, Mr O'Brien was 
“updated”. The content of the update, on any given occasion, is not recorded. Given Mr 
O’Brien’s diligence as a diarist, Mr O’Brien’s diaries are the best evidence of what 
information was disseminated to him by the SDU. Mr O’Brien’s diaries do not contain a 
record of him receiving the information that Counsel Assisting submit he received.

On aboutll^^l 2006, Ms Gobbo told her handlers that she was acting for Mr 
Mrirons 1757 -r|-,ere is |-|Q evidence that this information was given to Mr O’Brien, or 
that he otherwise knew that Ms Gobbo was representing There is
also no evidence that the detail of Ms Gobbo’s discussions with the SDU about Mr

in the period between 
attention.’'^®®

Pll 2006 and PH 2006 came to Mr O’Brien’s

53.20 On 11^^2006 Peter Smith told Ms Gobbo that it was possible that was
to be arrested^^^^^B.’'^®® Counsel Assisting baldly assert that the “Purana 
Taskforce had clearly told this to the SDU in anticipation that Ms Gobbo would provide 
advice to ‘*‘™® upon that arrest”.''^®'' No evidence at all is offered in support of 
that submission, and Mr O’Brien’s evidence was that he did not know whether Purana
investigators had told Peter Smith of the impending arrest, and had no note of doing so 
himself.■I’'®2 Mr O’Brien was not cross-examined about whether he anticipated that Ms 
Gobbo would provide advice to on his arrest. In the absence of any
documentary evidence supporting the contention, and where Mr O’Brien was not asked 
about this matter in evidence, the submission by Counsel Assisting should not be 
accepted.

53.21 On 2006, Mr Irons was re-arrested and charged. He applied for bail. Ms
Gobbo acted for him. There is no evidence that Mr O’Brien was informed that Ms
Gobbo was acting for him and no evidence that Mr O'Brien was informed about Ms
Gobbo’s musings about Pll 's interest in Mr Irons ’s bail application.’'^®®

53.22 Counsel Assisting state that, in one of her discussions with her handlers, Ms Gobbo 
“also indicated that if investigators did not oppose bail and prepared a written summary 
for the court, there would be no need for cross-examination and, therefore, no questions

1755 gee Counsel Assisting Submissions [1556] (Vol 2), p 343.
1756 See Counsel Assisting Submissions n 5561 (Vol 2k p 343.
1757

1758

1759

1760

1761

1762

1763

Counsel Assisting Submission [15601 (Vol 2), p 344.pr

3437-8960-2065v1336

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001.0833

about how the arrests had come about”.The ICR itself does not record Ms Gobbo 
making this suggestion. It simply records that Ms Gobbo suggested to her handlers that 
a written summary be prepared for the court. The transcript of the conversation is more 
expansive. In it, Ms Gobbo says that an application by consent ‘prevents there being 
any cross examination that no one wants’.''^®® There is nothing to suggest that Ms 
Gobbo’s suggestion was passed on to Mr O’Brien - indeed, it did not even make it into 
the ICR.

53.23 On 2006, Mr O’Brien spoke with Peter Smith about ‘s application
for bail. Mr O’Brien could not recall the purpose of the discussion.’'^®® All he could say 
after the passage of 14 years is that there must have been “a reason”.In fact, the
contemporaneous documents identify that it was Peter Smith who approached Mr 
O’Brien, following a request for information by Ms Gobbo.''^®® That call came after Mr 
O'Brien had already instructed the investigator, not to contest bail.Mr
Johns was, at the relevant time, engaging with “f"®” FamiyMemti gpout whether Mr 

would make a bail application and what his bail arrangements would be.'^^®

53.24 There is no evidence at all that, when Mr O’Brien communicated to Peter Smith that
Victoria Police would consent to ’s bail application with reporting
conditions, Mr O'Brien was affording any special treatment or that his
decision was motivated by a desire to prevent Ms Gobbo’s involvement with

statement becoming known. The decision not to contest bail in I's

Pll

case had already been made, and there is nothing in the materials that suggests that 
the decision was connected to any desire to disguise Ms Gobbo’s role with
Indeed, Ms Gobbo herself described as a 1771

53.25 On 2006, Mr O’Brien informed Peter Smith that Mr Irons was considering
making a statement and might approach Ms Gobbo. Mr O’Brien stated that Mr
Mrirons Q|.,g|-ggg vvould not be withdrawn nor would he be indemnified.Counsel
Assisting submit, at [1571], that “it is clear” that Mr O’Brien intended to convey this 
information to Ms Gobbo through the SDU in order to influence the advice she would 
provide to should he contact her. There is no evidence at all to support
that submission.

53.26 There is no evidence that Mr O’Brien engaged with the SDU at all in relation to Mr
Mr Irons prior to Peter Smith’s call on Pll 2006. The notation does not suggest that
Mr O’Brien asked Peter Smith to inform Ms Gobbo of the information. On its face, Mr 
O'Brien did nothing more than convey to the SDU that was considering
cooperating and that his charges would not be withdrawn, nor would he be indemnified. 
Consistently, Mr O’Brien’s evidence was that, with the passage of time, he did not know 
why he called the SDU, or why the SDU called Ms Gobbo, but that it appeared to him 
that he was giving the SDU an update about That is understandable

1764 Counsel Assisting Submissions [1565] (Vol 2), p 344.
1765 Un-tendered exhibit - Transcript of Discussion between Sandy White, Officer Peter Smith and Ms Gobbo 5 May 2006

(VPL.QQQ5.0087.0397 at .Q742-Q743V
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in circumstances where was considering assisting Victoria Police, and the
SDU might become involved.

Milad Mokbel

53.27 Milad Mokbei was arrested in April 2006, in part as a result of the assistance provided 
by Mr Cooper.' ''’’ Ms Gobbo spoke to him on the night of his arrest. Mr O’Brien was not 
at the station on the night of Milad Mokbel’s arrest and was not aware that Mr Mokbel 
had asked for Ms Gobbo?^' He accepts, however, that he would have found out about 
this “later on”,

53.28 On 25 July 2006, Mr O’Brien received a lengthy update from Peter Smith.in a 
detaiied diary entry about that update, Mr O’Brien recorded that he was told that Milad 
Mokbei was to make a bail application and would issue a subpoena re “al! witnesses 
and informers’.'''’''® Counse! Assisting link that entry to Mr O’Brien taking steps the 
following morning to brief counse! regarding “Pll issues".''’’’'® There is no basis to 
conclude that the two actions were linked. Mr O’Brien’s evidence was that the brief 
“may have been’’ connected to the information about Milad Mokbei issuing a 
subpoena.''^®® There were many ongoing matters in relation to which the Purana 
Taskforce may have required legal advice in relation to Pll issues, including in 
connection with Carl Williams, indeed, in circumstances where Mr O'Brien attended a 
meeting with the OPP on 27 July 2006 to discuss Pll issues arising in Mr Williams’ trial, 
it is probable that the discussion was connected to Mr Williams and not Milad Mokbei.

Late July 2006 ~ Opportunity to use Ms Gobbo with Milad Mokbei

53.29 On 26 July 2006, Mr O’Brien received an email from Boris Buick.Among other 
things, that email suggested that the DSU be notified of information about Milad Mokbei 
so that their source Is "alert to pick up on an opportunity re Milad”. Mr O’Brien 
forwarded the email to Sandy White.

53.30 At [1656], Counse! Assisting submit that it is open to the Commissioner to find that, by 
reason of this, Mr O’Brien was not concerned to prevent Ms Gobbo’s continued 
involvement with Milad Mokbel, in eircumstances where he knew she had a conflict of 
interest, and she would likely be called upon to offer him professional advice. That 
finding is not open in reiation to Mr O’Brien. First, Mr O’Brien was not asked about this 
email in evidence (and the email itself was not tendered). Second, the email is 
forwarded by Mr O'Brien to Sandy White “for information re 3838 handling’’. There Is no 
suggestion that Mr O’Brien was asking Sandy White to task Ms Gobbo or apprise her of 
the information. Absent Mr O’Brien being asked about the email, there is no reason to 
conclude that it means anything other than what It states; that the information was being 
passed on for Sandy White’s ‘information’ and to assist him in ‘handling’ Ms Gobbo.

53.31 The findings urged by Counsel Assisting in paragraph [1656] go to Mr O'Brien’s state of 
mind and travel well beyond the content of the email. The text of the email alone does 
not support the proposed finding, and absent Mr O’Brien having been examined about

'™T5805.11-13(JO’3neni.
’■^-5 T5804.13-14 ;j O’Brien).
’*''®T5804. 18-19 (J O’Brien).

Exhibit RC0933 - Diary of Jim O’Brien. 2S Juiy 200S (VPL.C 100.0073.0078 at .0294-0296).
Exhibit RC0933 - Oiary of Jim O'Brien, 25 July 2006 {VPL.0100.0073.0076 at .0295).
Counsel .Assisting Submissions {Volume 2), [993j. [1001], [1054.18], 217, 218, 230.

™ T5692.24-2S (J O'Brien).
Un-tendered exhibit - Email from Sons Buick to Jim O’Brien 26 July 200S, sent to Sandy White and Peter Smith, 31 July 2006 

(VPL.0099,0113.0567). 
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the email and his state of mind, the finding urged by Counsel Assisting should not be 
pressed.

Early August 2006 - Pll advice being sought for Milad Mokbel and Carl Williams Cases

53.32 Milad Mokbel made an application for bail, which was listed for hearing on 8 August 
2006. Mr O’Brien engaged lawyers to act for Victoria Police in relation to that 
application. Mr Mokbel was refused bail.

14 August 2006 - further consideration to use Ms Gobbo against Milad Mokbel

53.33

Pll

According to Sandy White’s diary, on 14 August 2006, Mr O’Brien spoke to Sandy 
White and notified him that telephone intercepts suggested that Milad Mokbel was trying 
to get in touch with Ms Gobbo |\/|p O’Brien has no note of
the discussion, but records a discussion with S/O Fitzgerald “re intel re Milad 
Mokbel”. 1783 Counsel Assisting submit that, in the course of this conversation, Mr 
O’Brien and Sandy White discussed setting a trap to determine whether Ms Gobbo was 
“genuinely assisting the police’’.’'78'i

53.34 Counsel Assisting have misread the source material. The source document (Sandy 
White’s diary) makes clear that what was discussed was whether Milad Mokbel’s 
statements, detected through the telephone intercept, were a ‘trap’ set by Milad Mokbel 
to determine whether Ms Gobbo was assisting the police. Critically, the word “genuine” 
does not appear in the source document. To the extent that this is relied on by Counsel 
Assisting to suggest that Mr O’Brien was tasking Ms Gobbo in relation to Milad Mokbel, 
the suggestion must be rejected.

53.35 On 6 March 2007, Mr O’Brien attended a meeting with Sandy White, Mr Anderson, Mr 
Preston, Mr Flynn, Mr Kelly, Mr Hayes, Mr Hantsis and Mr Robertson.1785 The meeting 
discussed a wide range of issues relating to human sources. In relation to Ms Gobbo, 
Mr O’Brien’s diary entry simply reads “3838 - Milad Mokber’.i786 sandy White’s diary 
entry of the meeting contains the note “JOB to s/t hs re Purana requirements for deal, 
ie. intel re killings & 10 year + trafficking”.i787

53.36 On 8 March 2007, Ms Gobbo told Mr O’Brien that Milad Mokbel wanted to discuss a 
plea.1788 Subsequently. Mr O’Brien met with Ms Gobbo to ascertain the nature of III

Mr O’Brien knew that Ms Gobbo was conflicted in 
relation to Mr Mokbel.1789 However, Mr O’Brien gave compelling evidence that there 
was not “a plan” to deal with Ms Gobbo in relation to Milad Mokbel while knowing that 
she was conflicted. 178° Mr O’Brien explained that, having received the information, what 
he did was to “merely follow it through in an attempt to resolve this issue ... and what I 
thought was required for him before I would bother to go to the Director of Public 
Prosecutions to seek an indication on sentence”.i79i

53.37 On 9 March 2007, Mr O’Brien met with the DPP to discuss 
and the terms of any sentence indication. At paragraphs [2673]-[2674],

Counsel Assisting ask the Commissioner to infer that, when Mr O’Brien met with Mr

Exhibit RC0292 - Diary of Sandy White, 14 August 2006 (VPL.0100.0096.0311 at 0354). 
Un-tendered exhibit - Diary of Jim O’Brien, 14 August 2006 (VPL.0005.0126.0108 at .0108). 
Counsel Assisting Submissions [1664] (Vol 2), p 374.

1785 Un-tendered exhibit - Diary of Jim O’Brien, 6 March 2007 (VPL.0005.0126 at .0090).
1786 Un-tendered exhibit - Diary of Jim O’Brien, 6 March 2007 (VPL.0005.0126 at .0090). 

Exhibit RC0292 - Diary of Sandy White, 6 March 2007 (VPL.0100.0096.0468 at .0572).
1788 Un-tendered exhibit - Diary of Jim O’Brien, 7 March 2007 (VPL.0005.0126.0110 at .0113).

T5809.25 (J O’Brien).
1™T5816.27-31 (J O'Brien).

T5817.22-29 (J O'Brien).
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Overiand shortly after his meeting with the DPP, it is likely that Mr O’Brien informed Mr 
Overland that he was dealing with Ms Gobbo in reiation to the potential plea. There Is 
insufficient evidence for that inference to be drawn, Mr O'Brien has no record of telling 
Mr Overiand that Ms Gobbo had been the intermediary. More importantly, Mr O’Brien 
was to meet with Milad Mokbel and conduct any negotiations with him directly, rather 
than through Ms Gobbo. It is also clear that Mr O’Brien anticipated that nothing would 
come from the approachand held a deep suspicion that Milad Mokbel was wasting 
his time.lIn such circumstances, it cannot be concluded that it is likely that Mr 
O’Brien informed Mr Overland that Ms Gobbo had been the intermediary chosen by 
Milad Mokbei, Instead, it is more likely that Mr O’Brien informed him of the discussions 
with the DPP and his intention to meet with Milad Mokbel in the coming days.

53.38 As to Ms Gobbo’s comments to her handlers about how Mr O’Brien should approach 
Milad Mokbei, there is no evidence that Ms Gobbo’s comments were ever passed on to 
Mr O'Brien.He would have given them “scant regard" even if they v/ere,’’^®® 
Consistently, when Mr O’Brien attended on Milad Mokbel on 13 March 2007 while he 
was in custody, the meeting was not productive. Mr O’Brien then informed Ms 
Gobbo that there would be no deal, Mr O’Brien did not see his early interactions with Ms 
Gobbo as a genuine indication that Mr Mokbei wanted to negotiate. For Mr O’Brien ’... 
until there was pen on paper with what he was prepared to do or not do, there wasn’t an 
indication',''™®

53.39 On 18 April 2007, Ms Gobbo reported to the SDU that Milad Mokbel was “furious" about 
Mr Cooper and after reading Mr Cooper’s evidence she was concerned that upcoming 
subpoenas would reveal the contact she had with Mr Cooper.The relevant ICR 
suggests that this was discussed with Mr O’Brien who advised that there was a process 
in place whereby the prison advised Victoria Police of all subpoenas.''®®® Mr O’Brien has 
no note of this conversation and no memory of it, but did not deny that it had occurred. 
Even if the discussion did occur, there was nothing untoward about it, Mr O’Brien did 
nothing more than provide information about a process that would be followed in the 
event that subpoenas were to be issued.

53.40 When asked about a further approach by Milad Mokbei - again made through Ms 
Gobbo “ in late April 2007, Mr O’Brien’s evidence was that he did not know about it.''®®® 
As Mr O’Brien put it, he would have wanted “a very good reason to drive ail the way 
back to Barwon and see him again’’.''®®^ Mr O’Brien accepts that such an approach was 
in fact made, and that Mr Flynn attended on Milad Mokbel. Later, on 12 June 2007, Mr 
O'Brien met with Milad Mokbel’s solicitor, Mr Lewenberg, to discuss the terms of a 
possible plea.^®®®

53.41 There is material suggesting that, in this period, Ms Gobbo was concerned about the 
potential consequences for her if Milad Mokbel did not plead guilty and that she had 
discussions with the SDU about how to manage those risks.'®®® Mr O’Brien was not

T5817.43-47 (J Oeri-Sfl).
16834.32-34 (J O’Brien).

•i''» T5820.1 (J O’Brien); T402S.25-27 (S White).
15820.4-5 W O’Bhen),
15821.26-31 (J O’Bhen).
15817.38-41 (J O’Bhen),
Exhibit RC02S1 - iCR3838 (075). 18 April 2007 (VPL.2Q00.O0O3.2375 at ,2385).
Un-tendered exhibit - Diary of Jim O’Brien, 18 April 2007 (VPL,0005,0126.0039 at .0098): Exhibit RC0281 - iGR.3838 

(075). 18 April 2007 (VPL,2000,0003.2375 at .2385).
15834.30-34 (J O'Brien).

18'’^ 15834.41-43 (J O’Brien).
Un-tendered exhi'Dit - Diary of Jim O'Brien, 12 June 2007 (yPL,0005.0126.0115 at .0115).

““ See Cousnel Assisting Submissions [2697]-E2698] (Vol 2), pp 663-664; [2731H2733) (Vol 2), p 670, 
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made aware of these issues and did not turn his mind to themJ®* ” Mr O’Brien’s frank 
evidence about these matters that they were"... the very sort of thing, materiais and 
foibles why we outsourced this human source along with other human sourees. dealing 
with ail of this sort of material and their worries and their concerns. That wasn’t of 
concern to me, I was about information, investigating criminaiity”.

53.42 There is no evidence at ail that Mr O’Brien’s conduct in relation to Milad Mokbel’s plea 
was motivated by any concern held by Ms Gobbo that her role with Mr Cooper might 
have been exposed.

53.43 Counsel Assisting submit, at [2737], that Mr O’Brien attended a meeting of 29 June 
2007, with Mr Flynn, Mr Rowe, Mr Kelly and Mr Johns. The Source Management Log 
records that one issue discussed at the meeting was that Mr Flynn’s notes would reveal 
that Ms Gobbo had attended the station on the night of Mr Cooper’s arrest. The SML 
also records that Mr Flynn’s notes were to be redacted on this point and that, if he was 
cross-examined, he would reveal that Ms Gobbo had attended and gave Mr Cooper 
legal advice.^®®^ Sandy White's diary notes record that the redactions were on the basis 
of relevance?®’^ Sandy White’s diary also indicates that there was discussion about 
whether Ms Gobbo’s identity could be protected on the basis of threats made against 
her by Cart Williams Mr O’Brien was not asked about this meeting.

53.44 Counsel Assisting submit that Mr O’Brien’s belief that the discussions with Milad Mokbel 
were likely to fail did not excuse his ‘condonation’ of Ms Gobbo’s representation of 
Milad Mokbel. Mr O'Brien accepts that Ms Gobbo had a conflict of interest in relation to 
Milad Mokbel by reason of her involvement with Mr Cooper.’®®® He does not recall 
speaking to anyone at the SDU about that conflict,''®’® nor does he recall raising it with 
DC Overland.’®” However, that fails short of ‘condonation’. Mr O’Brien’s evidence was 
that he did not raise the conflict with the SDU because “they were well aware’’.’®’" Mr 
O’Brien’s position was that it was for the SDU to manage Ms Gobbo’s conflicts. 
Consistentiy, throughout April, May and June 2007, the SDU repeatedly told Ms Gobbo 
that she was not to be involved in representing Milad Mokbel.’®’® Ms Gobbo persisted in 
being involved despite that advice.

53.45 That said, Mr O’Brien accepts that, with hindsight, the steps taken in relation Ms 
Gobbo’s representation of Milad Mokbel were inadequate.’®’®

The meeting of 24 July 2007

53.48 Counsel Assisting submit, at [2484], that the Commissioner should find that, at a 
meeting on 24 July 2007, the attendees discussed the potential of obtaining legal 
advice from a judge “specifically addressing Ms Gobbo’s use as a human source” and 
made a decision not to obtain such advice. Counsel Assisting further submit that had 
members, including Mr O’Brien, wanted to get legal advice, they could “easily have 
done so”, and that the reason no advice was sought is because they chose not to obtain 
it.

•I®" T5853.7-S (J O’Srisn).
«C5 75829.16-21 (J O'Brieni.

Exhibit RC02S4- SML3838, 29 June 2007 fVPL.a000.C001.9447 at .9560!.
'®- Exhibit RC02S2 - Oiasy of Sandy White, 29 June 2007 (VPL.0100.0096.0021 at .0697-0698).
1SG8 Exhibit RC0292 - Diary of Sandy White, 28 June 2007 (VPL.0100.0096.0621 at .0697-0698).

T5809.2.3-25 (J O'Brien).
T58Q9.32-34 (J O’Srien).

’8" T5318.44-45 (J O’Brien).
“■8 T5809.29-30 (J O’Brien).
'8’8 See for example. Exhibit RC0281, ICR3838 (085). 22 June 2007. VPL.2000.0003.2512 at .2515.
'8'8 T5805,8-9 (J O’Brien).
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53.47 To make findings about the purpose, content and outcome of the meeting on 24 July 
2007, It Is necessary to understand the events that led up to it.

53.48 The background facts are these:

(a) in April and May 2007, the Purana Taskforce was looking to end its engagement 
with Ms Gobbo, while the Petra Taskforce was identifying her as a person of 
interest in relation to the execution of Terrence and Christine Hodson;

(b) These competing interests coalesced in a meeting that took place on 10 May 
2007 between Mr White and Mr Ryan,’’®'^® Following the meeting of 10 May 2007, 
Mr White noted in his diary that it was necessary to “delay exit strategy pending 
DC approval for conversation with HS re Date etcM®^® Mr Overiand gave that 
approval on 16 May 2007.''®'''

(c) On 21 May 2007, following Mr Overland’S approval, the SOU met with Ms Gobbo 
and spoke to her about the matters of interest to the Petra Taskforce.^®^® On 22 
May 2007, Mr Ryan was briefed about this discussion. '®’'®

(d) The situation was further complicated in June 2007, when Ms Gobbo began 
providing information to the SDU about the activities of Robert Karam and she 
provided information to the SDU that ultimately assisted the Australian Federal 
Police to identify a shipment of ecstasy.

53.49 On 17 July 2Q07, Mr O’Brien provided a Purana Taskforce update to Mr Overland, Mr 
Blayney and Mr Brown.'®®'' Mr O’Brien’s diary records that they discussed “Karam / 
3838”. Mr Blayney recorded “Purana Taskforce briefing to Simon Overiand. 3838 - 
change of reg no. Hypothetical legal opinion".''®®® Mr Brown simply recorded “Purana 
Update”,'®®®

53.50 Counsel Assisting submit that the “legal advice” discussed at the meeting of 17 July 
2007 was legal advice about risks to the administration of justice connected to the use 
of Ms Gobbo as a human source. There is no evidence of that. Mr Blayney’s evidence 
was that he did not recall the meeting other than what was in his notes.'®®’’ He did not 
recall who was present,’'®'®® and could not recall when, in relating to the meeting, he 
became aware that Ms Gobbo was HS3838.''®®® He had no specific recollection of 
speaking to individuals about his concerns leading up the meeting.'®®’’ Mr Blayney also 
could not recall whether he emphasised the need for legal advice at the meeting and 
clarified that while he thought he had, from his perspective it was something that was 
going to be discussed at a later meeting,'®®®

«« Exhibit RC0292 - Diary of Sandy tAmite. 10 May 2007. 67 (VPL,01CO.00g6.0621 at .0627?.
Exhibit RC0292 - diary of Sandy White diary, 10 May 2007, 7-8 tVPL,O W0.009S.0621 at .0628).
Exhibit RC0292 - Oiaiy of Sandy White diary, 16 May 2007, 13-14 (VPL.0100,0056.0621 at .0633-.0634.

1618 Exhibit RC0282 - Transcript of meeting between Ms Niooia Gobbo. Mr Anderson and Mr Sandy White. 21 May 2007, 228
231, 234 {VPL.0005.Q137.0001 at .022S-.Q231. .0234).

Exhibit RC0284 - SML3838, 22 May 2007, 111 (VPL,2000.0001,S4473t .9557); Exhibit RC0292 - Diary of Sandy W.nite, 22 
May 2007, 21 (VPL.OiQO.0096.0621 at .0641).

’S2'>ICR3838 (082) {VPL.2000.0003.2461 at ,2462)
182' Untendered Exhibit - Diary of Mr James (Jim) O’Brien, 17 July 2017 {VPL.0005.0153.0001 at ,0010),
“82 Untendered Exhibit-■ Diary of Jack Blayney. 17 July 2017 {VPL,0005.0156,0025 at ,0031).
“23 Untendered Exhibit - Diary of Graham Brown, 17 July 2007, 30 (VPL.0005,0216,0001 at .0030).
“24110239,36-37 (J Blayney).
1825 T10127.2-6 (J Blayney).
1826 T10233.31-32 (J Blayney).
'822 T10233.46-47 (J Blayney).
“23 T10239.2-6 (J Blayney).
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53.51 Counsel Assisting also say that, as a consequence, Mr Overiand directed that a team, 
including the SDU, meet and consider further Ms Gobbo’s ongoing use as a human 
source given the concerns as to her safety.

53.52 The only evidence to support the proposition that Mr Overland directed that a team, 
including the SDU, meet and consider Ms Gobbo’s future, was the evidence of Mr 
Blayney?®30 However, it is unlikely that, if Mr Overland had given such a directive, it 
would not have been recorded by at least one of the participants in the meeting. In 
particular, it is unlikely that Mr O’Brien - a generally detailed diarist and the person 
responsible for executing any such direction - would have failed to record it.

53.53 Late on the evening of 17 July 2007, in a long and wide ranging discussion with two of 
her handlers and Mr White, Ms Gobbo said that she might be willing to be a witness and 
to go into a program.’®’^ Her handlers said that if she was serious, they would raise the 
issue with Mr O’Brien-'’®®^ They also discussed Ms Gobbo’s potential compromise at 
upcoming eoeroive hearings, and agreed that the Chair of those hearings could be 
advised that Ms Gobbo had provided police with assistance, ’®®®

53.54 The following day, 18 July 2007, Mr White and Mr O’Brien met and discussed the 
possibility of Ms Gobbo being used as a witness.’®®’’

53.55 On 19 July 2007, Ms Gobbo attended the coercive hearing.’®®® The issues that arose in 
the course of Ms Gobbo’s evidence are canvassed by Counsel Assisting at paragraphs 
[2446] to [2481].

53.56 On 23 July 2007, Mr Ryan briefed Mr Overland, Mr Cornelius, Mr Ashton and Mr 
Blayney “re Petra”. ’®®® Mr Ryan couid not recall whether Ms Gobbo’s appearance at the 
coercive hearing was the most important reason for this briefing, though he accepted 
that It is likely that it was discussed.’®®’'

53.57 On 24 July 2007, Mr Brown has recorded a 2 pm “Purana briefing”.’®®® Mr Blayney has 
also recorded, at 2 pm, “Purana Taskforce briefing”,’®®® His diaiy record entry for 2 pm 
makes no mention of legal advice.’®^® It does, however, note “risks", “alternatives" and 
“options”.’®” Mr Blayney was not able to recall whether the 2 pm notation was a 
separate meeting, or recorded his preparations for the 4;30 pm meeting. Mr Brown’s 
diary appears to confirm that it was a separate meeting.

53.58 That same day, Mr Biggin was informed by Mr Blayney that a meeting was to take place 
that afternoon.’®®® At 3 pm that day Mr O’Brien called Mr White and asked him to attend 
a meeting “re future viability of 3838 as a witness”.’®'®  Mr White then spoke to Mr 
Biggin, who recorded that the purpose of the meeting was to discuss the potential use

*

Coijnse! Assisting Submissions at pp 605-606 [2422]-[2427J, Vol 2.
1830 7-] 0239,11 -19 (J Blayney).
1831 sjntendered - Summary transcript of meeting between Nicola Gofabo, Peter Smith, Mr Fox, Sandy White. 17 July 2007, 3

[1;t2;45l, 5 [2:33:20. 2:36:43, 2:39:20] (VPL,2000.G003.0263 at .0002 - .0004).
is:e untendered - Summary transcript of meeting between Nicola Gobbo, Peter -Smith, Mr Fox, Sandy White, 17 July 2007, 3 

[1:12:45], 5 [2:33:20. 2;36;4.3, 2:39:20] VPL.200G.0003.0263 at ,0002. ,0004i,
w’SExhibit RC02S4B SML3838,18 July 2007, 118 (VPL.2O00.0O06,00Ot at 0118],
“2“ Untendered - Diary of Sandy White diary. 18 July 2007, 87 (VPL.0100.0096,0621 at .07067).
“22 Exhibit RCG3tO Statement of Mr Gavan Ryan. 13 June 2019. 13 [82] VPL0O14.GO39,0O0t at .0013; Exhibit RC0312 -- Diaty 

cf Gavan Ryan. 19 July 2007, 131 (VPL.0Q05.012a.0t87 at .0317).
I™ Exhibit RC0312 - Diary of Mr Gavan Ryan. 23 July 2007, {yPL.0005.0120.0187 at .0323-0324).
1S3;-- T4325.41-43 (G Ryan),
“2® Untendered Diary of Graham Brown. 24 July 2007, 32 (VPL.0005.0216.G001 at .0032).
“22 Exhibit RC0817B - Diary of Assistant Commissioner John (Jack) Blayney. 24 July 2007, 76 (VPL,0905.0241.0385 af .0460).
’“2 Exhibit RC08t 78 - Diary of Assistant Commissioner John (Jack) Biayney, 24 July 2007 (VPL,0005.0156.0014 at.0019).
1841 Exhibit RC08178 ~ Diary of Assistant Commissioner John (Jack) Blayney, 24 July 2007 (VPL,000S.0156.0014 af.0019).
18.12 Exhibit RC0557C - Supplementary Stafement of Mr Tony Biggin [84] (VPL.0014.0041,0008).

Exhibit RC435B - Diary of Officer Sandy White, 24 July 2007 (VPL.2000,Q001,0868 at .0870). 
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of Ms Gobbo as a witness, the potential involvement of a speciaiised unit and any future 
deployment. Mr White also informed Mr Biggin that there was a proposal that Ms 
Gobbo be transitioned from a human source to a witness for the Petra Taskforce.''®'*®

53.59 The meeting commenced at 4:30 pm. It is known that Mr Blayney, Mr Brown, Mr 
O'Brien, Mr White and Mr Biggin attended. There is real doubt about whether Mr Ryan 
attended. His diary indicates that he was on leave, but he is recorded as an attendee in 
the diary of others who were there. Mr Ryan was not asked about the meeting in cross
examination,''®'®  One likely explanation is that Mr O’Connell attended in Mr Ryan’s 
place, given that Mr Ryan was on leave and that Mr Ryan is recorded as there because 
those people had anticipated his attendance.

*

53.60 The weight of evidence is that the purpose of the meeting was to discuss whether Ms 
Gobbo should be transitioned from human source to witness. As such, the 
characterisation by Counsel Assisting of the meeting as a “high level discussion about 
legal advice”®'' ’ is misleading and wrong.**

53.61 Mr Biggin, who had no independent recollection of the meeting, said that he believed it 
was connected to the risk to Ms Gobbo if she transitioned from being a human source 
to a witness,®'®  Mr Biggin recalled that “the investigators were very keen to convert her 
into a witness”.''®'®  He said also that “the SDU and myself were less than enthusiastic 
about that approach and so we identified that there were a number of repercussions to 
go down this particular route”,''®®®

**
*

53.62 Mr Biggin said:

/ don't have any independent recoiSection of it other than to say that it was one of 
the proposals discussed, that if Ms Gobbo was to become a witness, then 
perhaps it might be prudent to get some advice from a judge to actuaily work out 
the parameters in relation to the statement, statements to be obtained. ■

53.63 When it was put to Mr Biggin that the reason the participants were talking about a legal 
opinion vi/as because of the risks to the justice system because of the relationship Ms 
Gobbo had with the SDU, Mr Biggin said that he did not recall that aspect of the 
conversation,

53.64 Mr White's note of the meeting reads:

Crime Dept, meet with Super [Tony Biggin], DDI’s JO’B and GR, S/Sgt 
O’Canneli. Supts Jack Blayney and Graham Brown.

Update re 3838.

Agreed value of HS as source is outweighed by repercussions and risks to same. 
Agreed to continue deployment with no tasking, intel received to be assessed on 
individual basis and risk determination prior to any dissemination. Agreed TB, 
and JB to brief D/C Overiand re issues. '^^^'^

Exhibit RG578 - Diary of Tony Biggin, 24 July 2007. 175 (RCMPi.Q075.QQ01.0001).
1S45 Exhibit RC0S57C - Supplementary Statement of Mr Anthony t'Tony) Biggin. 25 July 2019 at [84] {VPL,Q014.0041.0008 at 

.0025).
See T4325-T4326 (G Ryan).
Counsel Assisting Submissions at p 616 [2468], Vol 2.
T756S,4S - 'T7S69,! (T Biggin),

■>8«9T7569,3-9(T Biggin).
njsa T7569.3-9 (T Biggin).
1851 776) 1.34-40 (T Biggin).
'««T7612.10-11 (T Biggin).
1853 Exhibit RC435B - Diary of Sandy Whtte, 24 July 2007 (VPL.2000,Q001,0869 at .0870).
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53.65 Mr White specuiatsd that ths entry may have been intended to read “agreed vaStie of 
source as a witness is outweighed by repercussions and risk to same".^®®'’ It is likely that 
Mr White’s speculation is correct. Given that the purpose of the meeting was to discuss 
Ms Gobbo being used as a witness and that an agreement was reached that her 
deployment as a source would be continued but without tasfcings, it is probable that the 
note was intended to say that those present had agreed that her vaiue as a witness was 
outweighed by the repercussions and risk.

53.66 Mr O’Brien said that he did not know whether potential issues with convictions if Ms 
Gobbo’s status as a human source became known were discussed at the meeting.'"®® 
He did not accept that the “repercussions” included the fact that her human source 
status might be exposed with the risk of convictions being impacted was discussed.'®® 
He said that “it may have been down against the repercussions to her from a safety 
point of view".'®®'' Mr O’Brien speculated that if Mr White had discussed the need for 
legal advice with him the week before “i imagine he would have brought it up again".'®®® 
However, Mr O’Brien had no actual recoiiection of that happening.'®®®

53.67 Mr Blayney does not specifically recall the meeting.'®®® However, he said that he did not 
recall the participants discussing “particular issues that might arise in reiation to the 
legal system in connection with matters that Ms Gobbo had been involved in.'®®' Mr 
Blayney’s notes of that meeting include the notation “legal issues considered not 
appropriate at this stage”. He said that after “careful reflection" he did not know what 
those words meant.’®®''

53.68 Counsel Assisting rely heavily on Mr Blayney’s evidence to IBAC about this meeting to 
support the proposition that wide questions of the risk to the administration of justice 
were discussed. How'ever, a fair reading of Mr Blayney’s evidence to IBAC'®®® reveals 
that Mr Blayney’s concern was not wider issues of conflict or the potential risk to the 
administration of justice, but the specific issue of legal professional privilege and, in 
particular, how the SDU was ensuring that information the subject of legal professional 
privilege was not disseminated to investigators. Mr Blayney’s evidence to IBAC was that 
the “key thing” for him w'as “the tegaiity or ethical consideration of the source learning 
things within a privilege situation and passing that on as information to the police".'®®'  
He went on to say that “1 was assured that that was being managed and they had legal 
advice that if it v/as outside the legal privilege binding then it was lawful”.'®®®

*

53.69 Mr Blayney said also he understood the legal and ethical considerations relating to 
3838 required resolution and v/as “assured that those matters were being managed and 
that [the SDU] held relevant legal advice to the effect that if the [information] was 
outside the bounds of legal privilege, then it was lawful to use”.'®®®

53.70 Mr Blayney gave evidence that his evidence to IBAC was true and correct.'®®''

1B5-: T5420.46-47 - T5421.1-3 (S White).
T5936.11-13 (J OBriefl).
T6936.20-22 (J O’Biien).

“S? T5936.20-22 (J O'Brien).
'sss T5936.28-30 (J O'Brien).

T5935.40 - T5936.33 {J O'Brien).
T10193.38-39 (J Bteyney).

wei T10242.29 (J Bteyney).
is62 T10242.40 - T10243. i (J Biayney),

Exhibit RC0001. - Transcript of iBAC examination of Jack Blayney 17 November 2014 {IBAC.0002.0001.0001), 
usoi See Exhibit RC0001.8 - Transcript of iSAC examination of Jack Blayney 17 November 2014 (IBAC.0002.0001.0001).

Seo Exhibit RC0001.8 - Transcript of iSAC exaniination of Jack Blayney 17 November 2014 (IB.AC.0002.0001.0001). 
if« sgg Exhibit RC0001.8 - Transcript of IBAC examination of Jack Blayney 17 November 2014 {I8AC.0002.0001.0001), 

0291.40 (J Biayney).
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53.71 Once the precise concern actuating Mr Blayney is understood, the absence of any 
notes about this issue in connection with the meeting of 24 July 2007 is expiicabie. 
Those in attendance at the meeting who were familiar with the operation of the SOU 
knew that there were mechanisms in place to prevent the dissemination of information 
that was potentialiy subject to legal professional privilege. Indeed, as is noted in these 
submissions, the dissemination of information that was subject to legal professional 
privilege was rare. It is highly likely that, if Mr Biayney raised his concern about legal 
professional privilege, he would have been reassured by the members responsible for 
that issue who were present that it was being managed appropriately. It is also highly 
likely that the question would have been of no moment to those in the room who 
understood that the mechanism was in place and had been from the outset,

53.72 Further, to the extent that those present in fact canvassed the potential need for legal 
advice, that potential need was predicated on the possibility that Ms Gobbo would be 
used as a witness. The meeting resolved that she would not be used. As such, the 
premise for needing the legal advice (as the partieipants understood it) fell away,

53.73 Mr Brown did not give evidence to the Commission, Mr Ryan was not asked about this 
meeting in oral evidence. Nor was Mr O’Connell,

53.74 Consistent with what is said above, Mr Overiand recalled being briefed after the 
meeting of 24 July 2007. He recalls that three options were presented to him: 
deregistering Ms Gobbo, transitioning her from source to witness or continuing her 
registration but with no tasking.^®®®

Proposed findings at Counsel Assisting at [2484]

53.75 Once the meeting of 24 July 2007 is seen in its proper context, the evidentiaiy basis for 
the proposed findings in paragraph [2484] falls away.

53.78 As to paragraph [2484.1], it is not open to the Commissioner to find that the attendees 
discussed the potential of obtaining legal advice from a judge specifically addressing Ms 
Gobbo’s use as a human source.

53.77 Mr Biggin’s note “tegal opinion from judge" followed the earlier notation 
‘‘witness/jredacted] future direGtions" and “Verbal briefing to DC Overland”. The 
contextual matters set out above support the conclusion that the meeting was to 
discuss the possibility of using Ms Gobbo as a witness in the context of the risk that her 
identity as a source would be compromised at the coercive hearings. As such. It is likely 
that the subject of the mooted legal advice was Ms Gobbo’s possible transition from 
source to witness.

53.78 in reiation to paragraph [2484.2], the evidence does not permit the conclusion that Mr 
Blayney raised concerns about the "ethical propriety and legality of the use of Ms 
Gobbo as a human source”. Mr Blayney’s best evidence is the evidence he gave to 
iBAC in 2014 (which, it must be remembered, was already seven years after the 
relevant meeting). Mr Blayney’s evidence to iBAC, extracted by Counsel Assisting at 
[2479] is that what was eoneerning him was the question of legal professional privilege. 
It is improbable that, if Mr Blayney had raised wider concerns of the kind suggested by 
Counsel Assisting, he would not have pursued them following the meeting of 24 July 
2007.

ises fl 1773.19-31 (S Overland),
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53.79 As to paragraphs [2484.3] and [2484.4], as the evidentiary basis for paragraphs 
[2428.1] and [2428.2] hasfaiten away, the finding should not be made in the context of 
the meeting of 24 July 2007,

53.80 As to paragraphs [2484.5] and [2484.6], there is no utility in making such findings in 
connection with the meeting of 24 July 2007. The participants were discussing the very 
specific issue of whether Ms Gobbo could be used as a witness. It was decided that she 
would not be used as a witness. As such, insofar as the meeting of 24 July 2007 is 
concerned, the premise on which the need for legal advice rested fell away.

53.81 Insofar as Mr Ryan is concerned, it cannot be concluded that he was at the meeting. In 
any event, it cannot be concluded that Mr Ryan, Mr O’Brien or Mr O’Connell could 
“easily” have arranged legal advice. They were detectives. The SDU was established 
to manage high risk human sources and, if anyone was to get advice, it would have 
been those at the meeting with line control of that part of Victoria Police. Mr Ryan, Mr 
O’Brien and Mr O'Connell did not have responsibility for, or oversight of, the SOU or its 
management of Ms Gobbo. To seek legal advice "specifically addressing Ms Gobbo’s 
use as a human source” would have been to step outside of the chain of command and 
line control and into a completely distinct portfolio.

53.82 Further, Mr Ryan, Mr O’Brien and Mr O’Connell were not in possession of all relevant 
information and there is no evidence that any of them were aware of the details of the 
systems, processes and methodologies employed by the SDU, in connection with the 
management of Ms Gobbo, or any other human source. As such, there is no basis to 
conclude that any of them could “easily” have arranged legal advice “specifically 
addressing Ms Gobbo’s use as a human source”,

53.83 In relation to the finding at paragraph [2484.7], this finding is not open for two reasons. 
First, the implication of the proposed finding in paragraph [2484.7] is that the 
participants knew' that it was appropriate to obtain legal advice “specifically addressing 
Ms Gobbo’s use as a human source” and chose not to. For the reasons set out above, it 
cannot be concluded that legal advice of this kind was even discussed at the meeting,

53.84 Second, the premise of this proposed finding is that the participants actively considered 
whether to obtain legal advice and then decided not to. But there is no evidence of that. 
The evidence establishes that the participants decided that Ms Gobbo would not be 
used as a witness and, accordingly, the potential need for legal advice (insofar as it was 
understood by the participants) fell away.

Peter Pilarinos

53.85 On 19 July 2007, Peter Pilarinos was intercepted by police. A search of his vehicle 
located drugs and a firearm. He was arrested and remanded.

53.86 Mr O’Brien gave no evidence about Mr Pilarinos and was not eross-examined about the 
events described In paragraphs [2491]-[2500]. On the evidence that is before the 
Commission, there is no basis to conclude that Mr O’Brien knew that Ms Gobbo was 
acting for Mr Pilarinos. Mr O’Brien’s diary entry does not record being informed that Ms 
Gobbo was acting for Mr Pilarinos. The ICR records:

Has HS a client, told HS that $50 K is in car seized not located by arresting 
members. DDI O’BRIEN adv: (by DC) and will attend to next week, LEAP 
indicates vehicle concerned subject of fraud and unlikely to be released.'’^^^

Exhibit RC0281 - ICRSSSS (93), 27 July 2007 (VPL,2000.0003.2659 at .265).
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53.87 The entry does not make dear that Mr O’Brien was informed that Ms Gobbo came into 
possession of the information in her capacity as Mr Pilarinos' legal adviser. Absent Mr 
O’Brien having been asked about this matter in cross-examination, the ICR alone is not 
a sufficient basis for the Commissioner to conclude that he was informed and it would 
be manifestly unfair to making any findings about this matter. No explanation has been 
provided as to why the matter is advanced for the first time in Counsel Assisting’s 
closing submissions.

53.88 There is no evidence that the discussion that took place between Sandy White and 
Peter Smith on 29 July 2007 was passed on to Mr O’Brien. He was off duty that day, 
and there is no record in the diary of him receiving the information in the following days.

53.89 For all of the reasons above, the submissions at paragraphs [2501] and [2502] insofar 
as they reSate to Mr O’Brien are unsupported by any evidence at all and should not be 
pressed by Counsel Assisting.
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J. Submission of Detective Sergeant Paul Rowe
54 Introduction
54.1 Detective Sergeant Paul Rowe joined Victoria Police in 1999 and is currently an 

investigator at the Homicide Squad. In 2005, he was a Detective Senior Constable at 
the Major Drug Investigation Division (MDID). In early 2006, he moved to the Purana 
Task Force.

54.2 In those two roles, DSC Rowe featured in some important aspects of Ms Gobbo’s 
involvement with Victoria Police. Counsel Assisting’s submissions propose various 
findings about what DSC Rowe knew and what he did while at the MDID and Purana.

54.3 The mostiI Relevance

(Relevance
lofthose proposed findings is the allegation that DSC Rowe may have 

in the investigation and arrest of
Mr Cooper. When the evidence is analysed completely, rigorously and fairly, it is
evident that any allegation Relevance is not open
on the evidence. That evidence can be summed up in two simple propositions:

(a) DSC Rowe had no part in planning how to convince Mr Cooper to cooperate.

(b) DSC Rowe had no part in the process of convincing Mr Cooper to cooperate.

54.4 However, the analysis of the evidence in Counsel Assisting’s submissions is not 
complete or rigorous and is therefore not fair. Counsel Assisting’s submissions fail to 
consider relevant evidence about DSC Rowe’s junior role at the Purana Task Force, 
where he was responsible for the investigative grunt work expected of a Senior 
Constable. DSC Rowe had no role in the discussions planning Mr Cooper’s arrest and 
he had no role in convincing Mr Cooper to cooperate with police. Counsel Assisting’s 
submissions misstate, overstate and unfairly present a summary of the evidence in 
support of findings that do not reflect DSC Rowe’s role or his conduct.

54.5 As it stands, the Commissioner would fall into error if that summary of the evidence or 
the proposed findings that follow were accepted. Given the seriousness of Counsel 
Assisting’s submissions, it is necessary and appropriate for the Commissioner to set out 
an accurate summary of the evidence and make findings of fact that reflect the true 
state of the evidence. That summary is at 58.64 below, while the findings of fact are set 
out at 58.66 below.

54.6 Counsel Assisting’s submissions propose findings and make assertions on a number of 
other topics relevant to DSC Rowe:

(a) Findings are made about what DSC Rowe knew and what he should have done 
following Ms Gobbo’s first SDU meeting on 16 September 2005.

(b) Submissions are made that are critical of DSC Rowe’s dealings with Mr Bickley. 
Those submissions relate to the circumstances of Mr Bickley’s arrest in June 
2006, DSC Rowe’s dealings with the DPP and evidence given at a committal 
hearing in January 2008.

(c) Submissions are made that are critical of DSC Rowe’s dealings with Milad 
Mokbel, both at the time of his arrest in April 2006 and around the time of a 
meeting with the DPP in March 2007.

54.7 For the reasons explained in detail below, these proposed findings and submissions are 
not open on the evidence.
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54.8

54.9

54.10

54.11

Importantly, DSC Rowe does not submit that his conduct was flawless or perfect. 
Many of the matters that DSC Rowe dealt with concerning Ms Gobbo were complex 
and would have been difficult and highly stressful even for an officer with many more 
years’ experience than DSC Rowe. DSC Rowe accepted in his evidence before the 
Commission that, with the benefit of hindsight, knowledge and experience, he would 
handle some of these matters differently.

But DSC Rowe does properly submit that he dealt with these complex and difficult 
matters honestly, diligently and as best he could. Contrary to Counsel Assisting’s 
assertions, DSC Rowe never acted improperly, dishonestly

I Relevance

This submission considers the following matters in the following sections:

Relevance

(a)

(b)

(c)

(d)

(e)

(f)

I Relevance

As explained in section 59, the submissions that are critical of DSC Rowe’s 
dealings with Mr Bickley are not open on the evidence. The Commissioner ought 
to make positive findings of fact to dispel any prejudice caused by Counsel 
Assisting’s submissions in relation to DSC Rowe’s dealings with Mr Bickley.

As explained in section 60, Counsel Assisting’s adverse submission about Milad 
Mokbel’s arrest is not open on the evidence, as DSC Rowe took appropriate 
steps and properly believed that Ms Gobbo had refused to advise Milad Mokbel. 
In particular. Counsel Assisting’s proposed finding that, hypothetically, DSC Rowe 
“would have been aware [he] could have” raised certain issues with the DPP 
should not be made.

As explained in section 55, DSC Rowe gave credible, candid and reliable 
evidence in an unvarnished way. In considering his evidence and judging his 
actions, the Commission must take proper account of then-DSC Rowe’s relative 
inexperience.

As explained in section 56, DSC Rowe conducted himself in a methodical, level
headed and careful way in response to the extraordinary events of 31 August 
2005;

As explained in section 57, Counsel Assisting’s proposed findings about DSC 
Rowe’s knowledge of conflicts and other matters following Ms Gobbo’s first SDU 
meeting on 16 September 2005 are not open on the evidence. They fail to 
engage with relevant evidence about conflict and instead rely on tenuous 
inferences drawn from incorrect factual premises;

As explained in section 58, Counsel Assisting’s submissions do not take account 
of DSC Rowe’s junior and limited role in investigation and arrest of Mr Cooper. 
Instead, at paragraph [1918], Counsel Assisting present a summary of the 
evidence that overstates, misstates and unfairly presents the evidence about 
DSC Rowe’s involvement in the investigation and arrest. When the evidence is 
properly set and analysed, it is clear that neither the proposed findings at [1919]
[1920] nor the allegations^^^^^^^^^^^^^^^^^^^l are open on the 
evidence.

This submission should be read with the submission in Part B above as to why the
Commissioner does not have the power to make

Relevance findings at paragraphs [1935]-|'Relevance!

Relevance

This submission should also be read
with the submission in Part G below as to why, if the Commissioner did have that
power, the applicable law means those findings are not open in any case.
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55 Paul Rowe as a witness
55.1 When he appeared before the Commission, DS Rowe gave credibie, candid and 

reliable evidence in an unvarnished fashion. He showed himself to be thoughtful and 
passionate about his work, as well as considered in his approach to giving evidence. 
While DSC Rowe was at times forthright in responding to challenges to his conduct and 
the conduct of Victoria Police, he was never evasive or untruthful.

55.2 Moreover, DS Rowe regularly made appropriate concessions. In particular, DSC Rowe 
properly observed a distinction between what he knows now and what he knew and 
understood while at the MDID and the Parana Task Force. For example, in respect of 
disclosure, DS Rowe accepted that white it is “probably not the reality now”, he believed 
at the time that he did everything he could. As stated in his evidence, DSC Rowe did 
not then foresee the perception of unfairness that he now understands.

55.3 The difference in experience and knowledge is particularly important given DSC Rowe’s 
position when he was at the MDID and Purana. At the time, DSC Rowe was a relatively 
inexperienced Detective Senior Constable. He had completed Detective Training 
School only in 2005,''®^^ gjnce then, he has had a further 15 years’ experience as an 
investigator, including nine years’ experience at the Homicide Squad.

55.4 In short, the Commission must resist the temptation to assess the actions of DSC Paul 
Rowe, the young Detective Senior Constable, by the yardstick set by now Detective 
Sergeant Paul Rowe, the investigator with 20 years' experience as a police officer.

56 Initial meetings with Ms Gobbo and referral to the SDU
56.1 Ms Gobbo’s registration in September 2005 was a spontaneous event set In train by 

Ms Gobbo, who had found herself In an unenviable position because of her perceived 
obligations to Tony Mokbel, This is considered in detail in Victoria Police's submission.

56.2 DSC Rowe had a limited role in Ms Gobbo’s assessment as a source. The entire 
compass of DSC Rowe’s role in Ms Gobbo becoming a source was:

(a) handling Ms Gobbo’s extraordinary initial approach on 31 August 2005;

(b) being present at a meeting on 8 September 2005 where senior officers from the 
MDID and officers from the SDU decided to meet with Ms Gobbo to assess her 
suitability as a human source; and

(e) attending an introductory meeting run by SDU members on 16 September 2005.

56.3 Throughout this time, DSC Rowe was not a senior officer. He was not a decision
maker. He was not a specialist source handler. Rather, DSC Rowe was a junior 
investigator tn his first year as a detective who happened to receive Ms Gobbo’s call on 
31 August 2005.

56.4 During his evidence, DSC Rowe described his conversation with Ms Gobbo as 
“highly unusual’’’'®^® and accepted in evidence that it was “quite an extraordinary 
[conversation] to have had with a barristeri’.''®^^  Considering those events in their*

«?3TSl83.31-34(Rowe).
T91S3.28-31 (Rowe).
Exhibit RC-Oaee - statement of Paui David Rowe dated 25 June 2019, [3] ;V,='L.0014.0035.0028 at 0029). 

1873 Exhibit RC-0266 -- Statement of Paiii Oavid Rowe dated 25 Juns 2019, [I S] (VPL,0014.0035.0028 at 0030).
T3250.26-2S (Rowe).
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complete context, even the terms “highly unusual” and “extraordinary” understate the 
situation.

56.5 This was the lay of the land on the morning of 31 August 2005:

(a) DSC Rowe had completed Detective Training School earlier that same year.’'®’^ 
His rote as a Detective Senior Constable at the MDID was his first rote as a 
detective.'^

(fa) DSC Rowe had had very limited experience in dealing with human sources. He 
had not registered a human source himself and had not referred a potential 
source to the

(c) DSC Rowe did not know Ms Gobbo.He believes he had never met her 
personally,'’®^® He does not recall having anything at ail to do with Ms Gobbo 
until around two weeks prior. Even then, DSC Rowe merely attempted to contact 
Ms Gobbo by phone so she could advise a person in custody,^®®

(d) DSC Rowe was not aware that Ms Gobbo had historically assisted police.'’®®' 
DSC Rowe was not aware of more recent discussions that others at Victoria 
Police might have had regarding possibly recruiting Ms Gobbo as a human 
source.^®®2

(e) DSC Rowe was, however, aware of suspicions that Ms Gobbo had both a 
personal relationship and improper professional relationship with Tony Mokbel. 
DSC Rowe was aware of suspicions that Ms Gobbo was one of a number of 
lawyers who used their roles as lawyers to assist Tony Mokbel to improperly 
influence the criminal justice system so he could avoid prosecution.'’®®® As 
Counsel Assisting put it, Ms Gobbo’s “reputation preceded her”.^®®'’

56.6 In those circumstances, at 8:30 am on 31 August 2005, a barrister aligned with one of 
Victoria’s most significant organised crime figures called an inexperienced detective she 
did not know. Unprompted, that barrister admitted to being used by that organised 
crime figure as part of his manipulation of the criminal justice system.

DSC Rowe’s awareness of Tony Mokbel as a client of Ms Gobbo

56.7 In the conversations on 31 August 2005, Ms Gobbo confirmed suspicions that
DSC Rowe and others held that Tony Mokbel was using Ms Gobbo’s rote as a lawyer to 
employ illegitimate methods to avoid prosecution.'’®®® Ms Gobbo made clear that Tony 
Mokbel expected her to represent people in a way that protected Tony Mokbel’s 
interests, including feeding him her clients’ privileged Information, disclosing to him the 
evidence against them and pressuring them to plead guilty against their own 
interests,'’®®® To this extent, DSC knew that Tony Mokbel was a “client" of Ms Gobbo,

Exhibit RC-0266 - Statement of Paui David Rowe dated 25 June 2019, VPL.Q014.0Q3S.0028 at 0028 [4], 
1S76 Exhibit RC-Q26S - Statement of Paui David Rowe dated 25 June 2019, VPL.OQ14.0035.0028 at 0028 [4], 
18='^ Exhibit RC-0266 -■ Statement of Paul David Rowe dated 25 June 2019, VPL.0014.0035,0028 at 0031 [241.

Exhibit RC-0266 - Statement of Paul David Rowe dated 25 June 2019, VPL.0014.0035.002S at 0030 [15]. 
Exhibit RC-0266 - Statement of Paui David Rowe dated 25 June 2019, VPL.0014.0035.0028 at 0029 [10], 
T3249.21-24 (Rowe).
Exhibit RC-0266 - Statement of Paul David Rowe dated 25 June 2019, yPL.0014-OQ35.002S at 0032 [33], 

’®2T326S.1-4 (Rowe).
Exhibit RCO266 - Statement of Paui David Rowe dated 25 June 2019, VPL-0014.0035.0028 at 0029 [10)-{11], 
T3249.28 (Rowe).

1SSS T3250.37-38 (Rowe),
168S Exhibit RC-0266 - Statement of Paui David Rowe dated 25 June 2019, VPL.0014.003,5.0028 at 0031 [28],
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Ms Gobbo also identified that Solicitor 2 had a similar arrangement with Tony 
Mokbe!.'®®’'

56.8 DSC Rowe said in evidence that he could not recall the extent of any knowledge that he 
had of Ms Gobbo acting for Tony Mokbel in legal proceedings at this time. He was 
asked by Counsel Assisting about specific proceedings but he did not have any memory 
of what, if anything, he knew about Ms Gobbo’s involvement in those matters, other 
than he knew that Ms Gobbo was representation Tony Mokbel when he fled Australia 
during his trial in March 2006,’®®®

56.9 DSC Rowe was not interested in, and did not enquire about, information concerning 
current charges against Tony Mokbel that might have been subject to legal professional 
privilege. DSC Rowe's evidence was that he had “no interest... whatsoever” in such 
information and that ”[a]li we cared about” was information Ms Gobbo might supply 
about ongoing criminal activity,"'®®

56.10 Nor could DSC Rowe have appreciated the broad scope of other information that 
Ms Gobbo might provide. Indeed, his evidence was that he had “no concept” of the 
extent of criminal activity that Ms Gobbo was exposed to."’®^

56.11 The limited information that Ms Gobbo gave to DSC Rowe and DS Mansell that day 
was inextricably linked to her role as a barrister, it was information about ongoing 
criminal activity that arose from the very fact that she was a barrister. DSC Rowe was 
not in a position to simply ignore credible information about ongoing criminal activity.

56.12 in those circumstances, from DSC Rowe’s perspective and based on the information 
available to him, the reason for Ms Gobbo’s possible role as a source was to supply 
information to support a potential Investigation into attempts by Tony Mokbel to pervert 
the course of justice."'®''

56.13 Given that evidence, the finding proposed in Counsel Assisting’s submissions at 
paragraph [1334] is not correct. By referring to the existing Operation Quills and 
Ms Gobbo’s “use as a human source against her client, Tony Mokbel”, the proposed 
finding is not subject to the proper qualifications that, first, DSC Rowe did not know Ms 
Gobbo was acting for Tony Mokbel in any current legal proceedings and secondly, DSC 
Rowe was not interested in privileged information about Tony Mokbel, However, the 
following finding is open on the evidence:

(a) On the evidence, it is not open to the Commissioner to find that by 12 September 
2005, DSC Rowe knew that Ms Gobbo was acting for Tony Mokbel in any current 
legal proceedings. It is open to the Commissioner to find that DSC Rowe knew 
that Ms Gobbo was purporting to act for Tony Mokbel in that he expected her to 
represent people in a way that protected Tony Mokbel’s interests, including 
feeding him her clients’ privileged information, disclosing to him the evidence 
against them and pressuring them to plead guilty against their own interests, and 
that Victoria Police was considering obtaining non-privileged information about 
Tony Mokbel’s ongoing criminal activity from Ms Gobbo.

Exhibit RC-0266 - Statement of Paui David Rowe dated 25 June 2019, VPL.Q014-0Q35.0Q28 at 0032 128], 
T3244.42-3246.38 {Rowe),
T3257.8-9 (Rowe).

18® T3256.25-29 (Rowe),
18S1 T3256.36-39 (Rowe).

3437-8960-2085V1353

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0850

57 DSC Rowe’s knowledge of conflicts following Ms Gobbo’s 
first SDU meeting

57.1 On 16 September 2005, DSC Rowe and DS Mansell attended a meeting with
Ms Gobbo with Officer Sandy White and Officer Peter Smith from the SDU. DS Manseii 
and DSC Rowe were present at this meeting to introduce Ms Gobbo to the SDU 
members, given their conversations with her on 31 August 2005.

57.2 On the basis of what occurred at this meeting, Counsel Assisting propose findings 
about DSC Rowe on three separate topics - namely, that;

(a) DSC Rowe understood that a conflict of interest arose where a barrister gave 
non-priviieged information about her client’s ongoing or future criminal activity - 
particularly Tony Mokbel;’®®^

(b) DSC Rowe ought to have reported other officers involved for serious misconduct 
and ought to have insisted that legal advice be obtained;’®®*

(e) DSC Rowe “would have understood” that certain matters would be relevant and 
disclosable in a separate prosecution involving Mr McGrath.’®®®

57.3 As considered in this section, none of these proposed findings are open on the 
evidence. Counsel Assisting's submissions faii to engage with critical relevant 
evidence, draw tenuous inferences from incorrect assumptions and assert 
unreasonable expectations about what a Senior Constable in his first year as a 
detective ought to have done.

57.4 The position as to DS Mansell’s knowledge and conduct is considered in a separate 
submission.

DSC Rowe did not have the knowledge asserted

57.5 Counsel Assisting’s submissions propose two findings about DSC Rowe’s knowledge 
following the 16 September 2005 meeting. Namely, that;

(a) he was aware that Ms Gobbo was currently acting for Tony Mokbel; and

(b) he “weii-understood” that a barrister could not act in conflict between duties owed 
to their clients and a role as a human source.

57.6 The first of these findings can be accepted, with a necessary addition. By the time of 
the 16 September 2005 meeting, DSC Rowe understood everyone present at that 
meeting knew Ms Gobbo was acting for Tony Mokbel.’®®® This is apparent from the 
transcript of the meeting, which shows that Ms Gobbo spoke extensively about Tony 
Mokbel, including cases in which she was acting for him.’®®^ However, DSC Rowe knew 
there was no interest whatsoever in seeking information about matters where Ms 
Gobbo was acting as Tony Mokbel’s lawyer.’®®® On that basis, the proposed finding is 
amended as set out at paragraph 57.26 below.

57.7 The second of these proposed findings is not open on the evidence. Counsel 
Assisting’s submissions appear to be based solely on a broad inference drawn from an

Exhibit RC-0266 - Statement of Paul David Rowe dated 25 June 2019, VPL.0014.0035.002S at 0033 [4-3].
Counsel Assisting Submissions Volume 2 at 298-299 i1343,1J-[1343.2].
Counsel Assisting Submissions Volume 2 at 299 [1343.3]-[1343.41.
Counsel Assisting Submissions Volume 2 at 301 !13523.

ies8T3275.20-22(Rowe).
18S? Exhibit RC0267b - Transcript of conversation between Ms Gobbo, Officer Smith and Officer White, 16 September 2005.
’®ST327S.9-15(Rowe).
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incorrect factual premise and fail to acknowledge relevant evidence before the 
Commission about both DSC Rowe’s role in the assessment process and his 
knowledge and understanding of conflicts.

57.8 Counsel Assisting’s submissions identify the basis for DSC Rowe’s alleged knowledge 
of conflict as being "implicit given [his] training, role and seniority”.'’®®® This is not 
supported fay the evidence:

(a) Training: DSC Rowe gave explicit evidence that he has never had any training 
about dealing with lawyers’ conflicts of interest - “No, not ever”,’®®® Nor did DSC 
Rowe have any training in source handling at the time.'’®®’ He certainly never had 
any training about the situation where a lawyer was acting as a human source. 
The statement of Assistant Commissioner Kevin Casey indicates that no such 
training was avaiiable to investigators at the time.’®®

(b) Role: DSC Rowe was not a specialist source handier. He was a junior 
investigator at the MDID, who had very limited experience with human sources 
before his dealings with Ms Gobbo.He had never registered a source himself 
and had never referred a source to be assessed by the SDU.’®”®

(c) Seniority; DSC Rowe w'as a Senior Constabie with less than a year’s experience 
as a Detective. In no way can this be described as “seniority”.

57.9 Moreover, a proper review of the evidence demonstrates that DSC Rowe was not 
responsible for assessing issues of conflict and that, even if he was, he did not 
understand that there was any relevant conflict.

57.10 First, it vi/as the SDU’s responsibility as a separate unit of specialist subject matter 
experts to consider and address risks to Ms Gobbo’s safety and risks created by her 
profession. DSC Rowe retied on the SOU to deal with any such risks, as those risks 
were the “whole reason” that ths experts from the SDU were assessing her;’®”®

Ms Tittensor; Well, do you recall then, or at any other stage, there being any 
discussion? You might have had some discussion with members 
of the SDU prior to this or after this. Was there any discussion 
about Ms Gobbo having a conflict, in her discussions about these 
matters with you?

Mr Rowe: I don't recall ever talking directly with the SDU in relation to it, I
think we'd met once, prior to this meeting, with the SDU, but I 
don’t remember whether it was discussed or not -1 mean, bearing 
in mind the whole reason that we're even there with the SDU is 
based on the fact - the risks associated with her, both to her 
safety but also the fact that she's a barrister, that's the whole 
reason we were there, so it wasn't - it's not like it was something 
that none of us were aware of or were blind to. We knew that was 
a risk assoeiated with her and that's why we were there with the 
SDU.

tssa Counsai Assisting Submissions Volume 2 at 29S [1343.2] FN 1748.
T9180.41-42 (Rowe).
Exhibit RC-0266 - Statement of Paul David Rowe dated 25 dune 2019, VRL.C014.Q03S,OG28 at 0028 [6].

t9i;2 Untendered -- Statement of Assistant Commissioner Kevin Casey dated 15 August 2020. See also Victoria Police 
submisions on training.

Exhibit RC-'Oase. - Statement of Paul David Rowe dated 25/06.12019, VPL.0014.Q035.002S at 0031 [24].
Exhibit RC-0266 - Statement of Paui David Rowe dated 25/06.'2Q19, VPL.0014.0G35.0028 at0031 [24].

i£«5T32?6,2!3-3S(Rowe).
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57.11 From the first day that Ms Gobbo’s eooperation was on the cards, DSC Rowe knew that 
the SDU would manage Ms Gobbo.The transcript of the meeting confirms that this 
process was undoubtedly run by the SDU members. To put it bluntly, it was their show. 
In fact, the transcript shows DSC Rowe did not say a single word during the two-hour 
meeting.'®®’

57.12 DSC Rowe properly relied on the processes and safeguards he knew to be in place. 
He knew the SOU were specialists in managing sources?®’® He knew the SDU 
members went through a detailed assessment process, including assessing the 
information available and the risks.’®® He believed that issues concerning Ms Gobbo’s 
profession and the risks to her safety would be considered by the SDU in this 
assessment process.’®’® When information ultimately was provided, he believed it was 
appropriate for him to use it because it had been scrutinised by both the SDU and DSC 
Rowe’s senior officers.’®”

57.13 Second, the evidence establishes that DSC Rowe did not “well-understand" that any 
relevant conflict arose between Ms Gobbo’s role as a barrister and her role as a human 
source.

57.14 In considering lawyers’ conflicts, it is critically important to identify the relevant conflict 
with precision.’®’® Gonflicts of duty and interest can arise in many circumstances. 
Understanding one type of conflict does not mean that a person understands or 
appreciate all other types of conflicts.

57.15 Counsel Assisting’s submissions do not identify or explain the conflict asserted at 
[1343.2]. However, the conflict of interest that Counsel Assisting identify at [1343.2] of 
their submissions must be peculiar to the situation where a barrister acts as a human 
source. The asserted conflict must also concern the situation where the barrister 
provides information about ongoing crimes, which is not subject to legal professional 
privilege. This follows from the fact that information that Ms Gobbo divulged about Tony 
Mokbel was not subject to legal professional privilege, as it related to Tony Mokbel’s 
ongoing crimes. Undoubtedly, the matters that Counsel Assisting refer to in their 
submissions would, if proven, amount to serious crimes:

(a) Tony Mokbel wanted to bribe a Victoria Police member to try and undermine 
possible charges against him;

(b) Tony Mokbel wanted to steal tape recordings that were to be used in evidence 
against him;

(c) Tony Mokbel was interested in laundering money and so there might be 
opportunities to gather evidence against him, ’®’®

57.16 Therefore, the relevant conflict at [1343.2] must be as follows - the conflict that may 
arise if Ms Gobbo supplied non-privileged information about a client’s ongoing or future

1908 73201.18-24 (Rowe).
Exhibit RC-0267, Transcript of meeting behveen Ms Nicoia Gobbo. Mr Sandv Whits and Mr Peter Smith, 16 September 

2005 - VPL.0005.0037.0014,
Exhibit RC-0266 - Statement of Paul David Rowe dated 25/06/2019, VPL.0014.0035.0028 at 0034 [45].
Exhibit RC-0266 - Statement of Paul David Rowe dated 25 June 2019, VPL.0014,0035.0028 at 0034 [45].
Exhibit RC-0266 - Statement of Paui David Rowe dated 25 June 2019, VPL.0014.0035.0028 at 0034 [46], 
Exhibit RC-0266 - Statement of Paui David Rowe dated 25 Juns 2019, VPL.0014.0035.0028 at 0034 [50].
It is necessary to precisely identify the nature and effect of the oonflict wherever it is aileged that a lawyer or other fiduciary 

is said to be acting in a position of conflict: Pilmerv Dul<e Group Ltd (in Kc;! (2001) 207 CLR 165 at 198-189 [77]-[78], 
200-201 [83] (McHugh, Gummcw, Hayne and Callinan JJ).

Exhibit RC-0266 - Statement of Paui David Rowe dated 25 dune 2019, VPL.0014.003,5.0028 at 299 [1344], 
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crimes. Once Ms Gobbo provided that information, Ms Gobbo might need to cease 
acting for those individuals.

57.17 DSC Rowe’s evidence was that he did not understand that Ms Gobbo might be 
constrained in what non-privileged information she could provide, in fact, he strongly 
believed that Victoria Police was duty bound to seek out that information, so long as it 
was not privileged,

57.18 During the early parts of his oral evidence, DSC Rowe accepted it would be 
inappropriate if Ms Gobbo provided information subject to legal professional privilege. 
But DSC Rowe also made clear that he was never interested in such material ~ only 
information about ongoing crimes:

Ms Tittensor: if it went beyond that, where she might be breaching iegai 
professional privilege or providing instructions in relation to other 
clients, you wouldn’t understand - you would have viewed that as 
inappropriate?

Mr Rowe: Well, I think - the short answer is potentially, subject to what the
circumstances are. I mean, we were, to a certain extent, just 
letting things unfold as they were, I mean, 1 think -1 don’t know. 
We had no interest in - Tony Mokbel was facing charges already. 
I had no interest in that, that was of no significance to us as 
investigators, it had nothing to do with us, he was already before 
the court, the investigations had been run and done or were in the 
process of getting done. Had no interest in that whatsoever. 
Never discussed it with her, never had any interest in it. All we 
eared about Is criminal activity that was ongoing that was right 
there in front of our face.

57.19 Later in his evidence, he again accepted that Ms Gobbo might have privileged and 
confidential information, but that the focus was always on the information she had about 
ongoing offences, not about privileged matsriaM®'®

Ms Tittensor: And that she would have privileged and confidential information 
that she ought not be disclosing?

Mr Rowe: Yes, but as 1 said on Friday, at no point in time did 1 have any
interest in, you know, the way she was defending clients, Virhat 
she was doing for preparation of defence, any of that stuff, 1 had 
no interest in that. Ail we cared about - all we cared about was 
the offences that, 1 guess, she was privy to, aware of, that’s all we 
cared about.

57.20 DSC Rowe then gave forthright and direct evidence that shows he believed that 
Ms Gobbo’s obligations did not extend to concealing information about her client’s 
crimes. Using the examples of both Tony Mokbel and Mr Cooper, DSC Rowe said that 
he “can’t quite comprehend” there being any restriction on Ms Gobbo giving police 
information about ongoing crimes:''®^®

Ms Tittensor: At paragraph 46 of your statement you talk about the risks?

Mr Rowe: Yes.

«« T3256.41 - T3257.9 (Rowe) {emphasis added J.
T3278.8-15 (Rowe).
-[-3320,8-28 (Rowe) (emphasis added}.
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Ms Tittensor: Created by her profession and that was one of the reasons you 
considered her a prime candidate for referral to the SOU because 
of the complexities associated with her profession as a barrister?

Mr Rowe: Yes, but to me, and I can't talk for the SDU guys, but to me it
wasn't a case of, "Oh, is she representii'iq them” so therefore, you 
know, we totaiiy ignore everything else. As I've said several 
times, I couldn't have cared less about the charges they were 
facing and their defence and whatever eise, all we were 
interested in is criminal activity. Ms Gobbo is representing Tony 
Mokbel, but if he's then offering us a bribe, I can't quite 
comprehend how it would be expected that we would lost ignore 
that. If I take that a step further to [Mr Cooper], okay, if she’s 
representing him but he's on tvt/o counts of bail for large scale 
drug manufacture and sets up a third lab whilst on two counts of 
bail next to a primary school, that we would then ignore that 
because she's representing him.

57.21 This passage is particularly instructive. It alone shows that even in July 2019, 
DSC Rowe did not comprehend the duty that Counsel Assisting say he “well- 
understood” in September 2005. He believed that information about ongoing crimes 
was not privileged and that the information could be provided to Victoria Police. Issues 
of conflict are difficult legal issues and DSC Rowe had never been trained to deal with 
them,

57.22 It should not be suggested that because DSC Rowe understood another type of conflict, 
he necessarily understood the particular conflict alleged at paragraph [1343.2]. In his 
ewdence, DSC Rowe accepted that he understood in 2005 that a lawyer acting ethically 
would not represent two clients whose interests conflicted,It is entirely 
understandable that DSC Rowe would understand this kind of conflict. That is a kind of 
routine conflict that investigator would be faced with in the usual course of running a 
prosecution, as it arises wherever co-aceused might run a “cut-throat defence” at trial - 
that is, reserving the option to seek exculpation by inculpating their co-accused.’'®'®

57.23 But understanding that routine conflict does not mean that DSC Rowe also understood 
the conflict that arose in the peculiar and unprecedented circumstances of Ms Gobbo 
acting as a source, in fact, DSC Rowe powerfully rejected Counsel Assisting’s 
suggestion that the same considerations applied to both a lawyer acting for two co- 
aecused and Ms Gobbo providing information about ongoing crime,

57.24 Third, as considered in Victoria Police’s submissions, the evidence establishes that 
even the specialist SDU source handlers did not appreciate the existence of this 
conflict. Victoria Police has made detailed separate submissions about the knowledge 
of Officer White and Officer Smith following the 16 September 2005 meeting with
Ms Gobbo. For present purposes, it is most important to note that the SDU members 
honestly but mistakenly believed they could receive information about Ms Gobbo’s 
clients, so long as it was not privileged.

57.25 At the time of the meeting, Officer White had been a police officer for 26 years.’s^o
Officer Smith had been a police officer for around 25 years.’® ! jg contrary to all

»!!■ T3248.43-47 (Rowe).
See the description in R v Hswi (Na 3) (2011] NSWSG 1649 [48] (R A Huime J).

19’8 T3303.3S - T3304.18 (Rowe).
1899 Exhibit RC-0276, Statement of Officer Sandy White dated 22 May 2019 - COM.0019.0002,0001 at 0001 
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likelihood that a Senior Constable in his first year as a Detective would identify issues 
that were not apparent to officers with decades of experience and specialist training as 
source handlers.

57.26 On that basis, the proposed findings at [1343,1] and [1343,2] of Counse! Assisting 
submissions are not open on the evidence. However, the following findings are open 
on the evidence and should be made:

(a) DSC Rowe knew that Ms Gobbo was acting for Tony Mokbel at the time of the 
16 September 2005 meeting, DSC Rowe had no interest in any privileged 
infonmatioh about Tony Mokbel and did not receive any,

(b) DSC Rowe did not appreciate that there might be legal constraints on police 
receiving non-priviieged information about Ms Gobbo’s current clients, including 
Tony Mokbel and Mr Cooper,

DSC Rowe not obliged to take steps alleged

57.27 On the basis of his alleged knowledge following the 16 September 2005 meeting, 
Counsel Assisting’s submissions assert that DSC Rowe ought to have taken certain 
steps:

(a) he ought to have reported Victoria Police’s proposed use of Ms Gobbo as a 
human source to superior officers other than those involved in her proposed use; 
and

(b) he ought to have insisted that Victoria Police obtain legal advice about the 
proposed use of Ms Gobbo.’’®22

57.28 As set out above, it is not open for the Commissioner to find that DSC Rowe had that 
knowledge. However, even if DSC Rowe did have that knowledge, these findings about 
what he ought to have done would not be open.

57.29 First, it is unrealistic and unfair to expect DSC Rowe to have second guessed the 
decision-making or demanded that legal advice be obtained. He had limited 
involvement in the assessment process and he knew that his superiors up to 
Superintendent level were personally involved in the decision to assess Ms Gobbo as a 
source.

57.30 DSC Rowe also knew that the decisfon to assess Ms Gobbo was taken by senior 
ranking officers overseeing his own investigating command. On 8 September 2005, 
about a week after DSC Rowe and DS Manseii spoke with Ms Gobbo about 
cooperating, DSC Rowe attended a meeting between members of the SDU and senior 
officers at the MDID. DSC Rowe’s superiors from the MDID were all there ~ Detective 
Acting Superintendent Robert Hill, Detective Inspector Adrian White and DS Manseii. 
The decision was made for the SDU to meet with Ms Gobbo to assess her suitability as 
a source.

57.31 DSC Rowe was not only the most junior officer present, but he also tacked the subject 
matter expertise of the SDU members. This was not a meeting at which DSC Rowe 
had any decision-making role. But being present, he knew that the matter was 
discussed and considered by both subject matter experts from the SDU and senior

Exhibit RC-0485, Statement of Officer Peter Smith unttated - COM.Q026.00Q1.0001 at 0001.
Cos.insel Assisting Submissions Volume 2 aS 298-299 [1343],

’S23 T3264,26-33 (Rowe).
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officers up to four ranks above him. This high-fevei approval would have set DSC 
Rowe’s mindset and properly assured him that her assessment was appropriate.

57.32 DSC Rowe’s only other involvement in the assessment process was attending the 
meeting with Ms Gobbo on 18 September 2005. He was not otherwise involved in 
assessing her suitability as a source or authorising her registration.''®^'’

57.33 Ultimately, it would have been sensible and desirable to obtain iegai advice or 
reeonsider Ms Gobbo's role in further detail. But requiring DSC Rowe to make that 
happen would be an unreasonable counse! of perfection, given he was the most junior 
officer involved, he was not a subject matter expert and he did not appreciate that the 
conflict of interest created any issue that needed reporting.

57.34 Second, as a matter of law, DSC Rowe’s obligation under the Police Regulation Act 
19S8 (Vie) to complain about another officer’s conduct depended on DSC Rowe 
believing that the other officer had engaged in serious misconduct DSC Rowe had no 
such belief, which is necessarily fatal to any suggestion that he breached his duties by 
not complaining to superiors.

57.35 As Counsel Assisting identify in Volume 1 of their submissions, at the time of the
16 September 2005 meeting, Victoria Police officers were obliged under s 86L(2A) of 
the Police Regulation Act to complain to a more senior officer where that officer “has 
reason to believe" that another member is guilty of serious misconduct:

A member of the force must make a complaint to a member of the force of a more 
senior rank to that member, or to the Director, about the conduct of another 
member of the force If he or she has reason to believe that the other member is 
guilty of serious miseonduct.

57.36 Serious misconduct is defined in s 86A;

"serious misconduct", in relation to a member of the force, mean -

(a) conduct which constitutes an offence punishable by imprisonment; or

(b) conduct which is likely to bring the force into disrepute or diminish public 
confidence in it: or

(c) disgraceful or improper conduct (whether in the member’s official capacity or 
otherwise).

57.37 The trigger for the obligation to complain is the officer having “reason to believe” that 
another member has engaged in serious misconduct. Unanimous High Court authority 
demonstrates that “reason to believe” requires, first and foremost, actual belief on the 
part of the decision-maker, in Boucaut Bay Co Ltd (in liq) v The Commonwealth, the 
High Court unanimously held that actual belief was required where the decision-maker 
needed "reason to believe’’ before terminating certain rights:’®2®

In my opinion, If at any time the Minister in the natural and ordinary course of his 
official duties acted on information of his trusted officers and formed a belief in the 
general terms mentioned in the latter part of the first paragraph of clause 15 that 
the contract was not being fairly carried out, he had power to terminate the 
contract without the formality of an inquiry. The one condition of his action is that 
he had reason to believe, and that implies actual belief.

'0^“ Exhibit RC-0266 - Statement of Paui David Rowe dated 25 June 2019, VPL,0014.Q035.0028 at 00:33-0034 [44], 
BoucautBay Co Ltd (in liq) v The Commomvealtti (1927) 40 CLR 98,1C6 (isaacs ACJ; Gavan Doffy, Powersand Rich JJ 

agreeing) (emphasis added). Senior Counsel for the Commonwealth was Owen Dixon KC.
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57.38 Subsequent authority confirms that “reason to believe” requires both aetuaf beiief and 
that the actual belief be based on reasonable grounds.-^-6

57.39 The particular formulation “reason to believe" was evidently chosen for s 86L{2A) 
specifically and deliberately. There are numerous statutory powers and duties in the 
Police Regulation Act 1958 (Vic) but none of them are conditioned on "reason to 
believe". Instead, they expressly refer to “reasonable grounds to believe” -^? or where it 
“appears .. . that there may be grounds"This includes mandatory obligations, such 
as the Chief Commissioners mandatory obligation in s 82(1) to inquire into whether an 
officer is fit for duty, which is enlivened when the Chief Commissioner “reasonably 
believes”.

57.40 The consequence of this is that the obligation to complain in s 86L(2A) is triggered only 
in circumstances where an officer actually believes that another officer is guilty of 
serious misconduct. If the officer forms that belief, then it must be on reasonable 
grounds. But if they do not form that belief, then the obligation is not triggered.

57.41 As it stands, DSC Rowe believed that issues to do with Ms Gobbo’s profession were 
being managed by the SDU.’s^s knew that his superiors, in consuitation with the 
SDU, had signed off on Ms Gobbo being assessed. '”®^’ There is no indication that DSC 
Rowe believed others had acted improperly, let alone engaged in “serious misconduct".

57.42 Accordingly, proposed findings at [1343.3] and [1343.4] of Counsel Assisting’s 
submissions ought not be made.

Proposed findings conceming disclosure foliowing 16 September 2005 meeting

57.43 Counsel Assisting’s submissions propose a finding that the officers present at the 16 
September 2005 meeting “would have [understood]” that police members’ notes of her 
involvement in advising Mr McGrath and assisting to draft his statements would be 
“relevant and disdosabte to the defence”.This proposed finding is based only on 
the converoation that the officers had with Ms Gobbo on 16 September 2005.''®®^

57.44 This proposed finding is also considered in detail in Victoria Police’s submission 
conceming the alleged wrongdoing of the SDU members. Given that this submission 
considers the position of DSC Rowe in particular, this submission is reproduced below.

57.45 There are two reasons why this proposed finding is not open on the evidence and two 
separate reasons why no alternative finding should be made.

57.46 First, the officers at the meeting had nowhere near sufficient information to work out 
whether the information might be relevant and disclosable. Any assessment of potential 
relevance requires at least an understanding of the issues in a given prosecution.'’®®® 
But none of the officers present had been involved in prosecutions involving Mr 
McGrath or in the process of taking his statement.

57.47 As Counsel Assisting identify in Chapter 7 of their submissions, these matters were 
being handled by members of the Purana Task Force. DS Mansell and DSC Rowe

1325 54/^5 Pines Pty Ua v Ssnnemar, (1980) 41 FLR 175, 186 (Lockhart J; Bowen GJ agreeing); Hammond v Power [20065 
VSCA 25 (105] (Chernov JA; Maxweli P agreeihg).

I®’ Police Regulation Act 1S58 (Vic), s S6KB(5).
IS2B Pofee Regulatian Act 1958 (Vic), s 86Pf2).
«2s>T330S.39-46(Rowe).
1335 T3264.26-33 (Rowe).

Counsel Assisting Submissions Volume 2 at 301 [13521.
Counsel Assisting Submissions Volume 2 aS 300-301 [1351].

’S’5 R V Spiteri (2004) 61 NSWLR 369; R v Fargubarson (2009) 26 VR 410. 464 [213], 

3437-8960-2085v1361

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0858

investigated drug offences at the MDID. Neither Officer White nor Officer Smith had 
ever been at Purana.

57.48 Counsel Assisting’s submissions create the impression that Ms Gobbo openly spoke 
about advising Mr McGrath. That impression is not correct. Ms Gobbo spoke in a 
deliberately cryptic fashion and never even identified Mr McGrath by name. Instead, 
she referred to Mr McGrath as “a little fellow that I was acting for who ultimately is one 
of the most important Crown witnesses”,'®®'*

57.49 Other evidence suggests the SDU members did not know who Ms Gobbo was talking 
about. The ICR for that meeting records Ms Gobbo’s story about the witness, but does 
not identify the witness by name,In contrast, the ICR for their third meeting includes 
Mr McGrath’s name and records details of Ms Gobbo’s involvement with him,''®®® But 
this would be because in a meeting earlier that day, Ms Gobbo told Officer White and 
Smith that the witness she had helped roll was Mr McGrath,®®''*

57.50 Neither DSC Rowe nor DS Mansell were present at any subsequent SDU meetings with 
Ms Gobbo. Even if Ms Gobbo believed Mr McGrath’s assistance was notorious, there 
is no basis to assume that two investigators at the MDID would have known about the 
progress of Parana’s murder prosecutions. There is other evidence before the 
Commission that Purana’s murder investigations were conducted entirely separately 
from any MDID drug-related investigations and that there was limited cross over.®®®*

57.51 Second, the premise of Counsel Assisting’s proposed finding is that, based on what 
Ms Gobbo said, it would appear to the officers that notes of her actions would be 
relevant and disclosable. The evidence demonstrates that premise is not correct. Ms 
Gobbo said the following about the notes:®®®*

S know the police protected me in the Magistrates’ Court with the first round of 
subpoenas ... but now were at the Supreme Court stage .,. and a judge might 
rule differently to a magistrate, if that happens, I’m - I’m -- I’m fucked”.

67.52 The most obvious interpretation of this comment is that police successfully claimed 
public interest immunity before the Magistrate, but Ms Gobbo was concerned that a 
Supreme Court judge might “rule differently” if more subpoenas were issued in the 
Supreme Court. As far as the officers knew, the notes had not been produced because 
a claim of privilege had been made and upheld by a Magistrate. As explained in 
Commander Bateson’s submissions, this is precisely what occurred - Commander 
Bateson produced his notes subject to a public interest immunity claim, which was 
upheld by the presiding Magistrate.®'®  However, as explained above, these facts were 
not known to DSC Rowe who played no role in the Purana murder investigations.

**

57.53 With the proposed finding not open on the evidence, there is no reason or cause to 
make an alternative finding.

57.54 First, Counsel Assisting never asked any of the officers their views on whether these 
notes would need to be disclosed. Counsel Assisting had the opportunity to ask all

Exhibit RC-0267, Transcript of meeting between Niooia Gobbo, Sandy White and Peter Smith, 16 .September 2006 - 
VPL.0005.0037.G014. at 0032.

Exhibit RC-0281. 3838 iCR 1 - VPL.2000.0003.1587 at 1588.
’“8 Exhibit RC-02S1,3838 iCR 3 - VPL,2000.0003.15S9 at 1600.
1937 Exhibit RC-0282 - Transcript of meeting between Nicola Gobbo, Officer White and Officer Smith. 26 September 2005 - 

VPL.0005.0076 0004 at 0231-0232.
’’3ST4359.34-47 (O'Brien).
1939 Exhibit RC-0267, Transcript of meeting between Nicota Gobbo, Sandy White and Peter Smith, 16 September 2006 ~ 

VPL.0005.0037.0014 at 0033-34.
1949 Submissions of Commander Stuart Bateson at 14,216.
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available witnesses about this matter. While not strictly bound by the rule in Browne v 
Dunn, the Commissioner should as a matter of general fairness not make findings about 
individuals where those allegations were never put to the individuals concerned. If the 
officers had been asked about Ms Gobbo’s comments, they could have explained their 
thoughts on the matter. But they were not asked.

57.55 Second, the proposed finding is irrelevant because there would never be a situation 
where any of the officers would be called on to decide whether Ms Gobbo’s historic 
involvement with Mr McGrath was relevant and disclosable. None of the officers were 
involved in prosecutions where Mr McGrath was a witness. Ms Gobbo’s comments 
indicated that any matters would be resolved by the Supreme Court. Ms Gobbo’s fear 
stemmed from the Supreme Court’s potential decision, which assumes that the relevant 
members would put those notes before the Court.

57.56 As it stands, Counsel Assisting’s proposed finding demonstrates that this finding rises 
no higher than a mere hypothetical - that is, the officers “would have understood” 
certain matters. The proposed finding is not even that they did understand that to be 
the case.

57.57 It might be suggested that the proposed finding is relevant because it shows that these 
officers understood from an early stage that disclosure might be necessary. But it is 
manifestly unfair to draw such a broad inference from a scenario the officers knew 
nothing about, especially where those officers were never questioned about it. In any 
case, Counsel Assisting propose a merely hypothetical finding - namely, that these 
officers “would have understood” certain matters. That is not an acceptable basis for 
any useful inference about their knowledge.

(a) It is not open on the evidence for the Commissioner to make the finding proposed 
at paragraph [1352] of Counsel Assisting’s submissions.

(b) There is no reason or cause to make any alternative finding about the matters 
referred to in that proposed finding.

58 Proposed findings concerning Mr Cooper
58.1 Counsel Assisting submit that it is open to the Commissioner that DSC Rowe may have 

in relation to the investigation and arrest of Mr Cooper.

58.2 Two simple propositions demonstrate why that proposed finding is not open:

(a) DSC Rowe had no part in planning how to convince Mr Cooper to cooperate.

(b) DSC Rowe had no part in the process of convincing Mr Cooper to cooperate.

58.3 It is necessary to set out the evidence that establishes these two central propositions 
because Counsel Assisting’s submissions have not referred to evidence concerning 
DSC Rowe’s actual role at the Purana Task Force. That evidence is critical to 
understanding how little DSC Rowe knew and why he was not involved in convincing 
Mr Cooper to cooperate.

58.4 During the initial investigation, DSC Rowe did discrete investigative tasks as and when 
directed by his superiors, DS Flynn and DSS O’Brien. His superiors were the ones who 
received and considered information supplied by the SDU. They formulated the 
directives that DSC Rowe and others carried out.

58.5 Once Mr Cooper’s lab was located, DSC Rowe’s superiors began to coordinate the 
resources necessary for his arrest. The SDU members also met with Ms Gobbo. 
However, DSC Rowe had no role in any of those meetings, as he was occupied with the 

Relevance
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grunt work of investigation. DSC Rowe had had no contact with Ms Gobbo since 
attending the SDU’s meeting with her in September 2005.

58.6 DSC Rowe’s grunt work continued on the day of Mr Cooper’s arrest. DSC Rowe was 
called into assist only after the arrest had taken place. He arrived after Ms Gobbo had 
already arrived at St Kilda Road. From there, DSC Rowe was not involved in any 
discussions with Mr Cooper and Ms Gobbo, which were handled by DASS Flynn and 
DAI O’Brien. DSC Rowe was only involved after ail those discussions took place and 
Mr Cooper had agreed to cooperate with police. Even then, DSC Rowe merely sat in 
as corroborator on an interview that DS Flynn conducted. He asked one question to DS 
Flynn’s more than 400 questions.

58.7 Counsel Assisting’s submissions at paragraph [1918] do not engage with this evidence 
and instead misstate, overstate and unfairly present a selection of other evidence. 
Accordingly, they proposed a set of findings at paragraph [1919] that are simply not 
open. Accepting that summary of the evidence or those proposed findings would 
constitute ah error on the part of the Commissioner.

58.8 This section sets out the evidence relevant to Mr Rowe’s knowledge and conduct in 
relation to Mr Cooper’s arrest and the lead up to it in four parts;

(a) DSC Rowe’s junior role in the Cooper investigation generally:

(b) DSC Rowe’s ongoing investigative grunt work once Mr Cooper’s lab was located;

fc) DSC Rowe's continuing with that “grunt work’’ on the day of Mr Cooper’s arrest; 
and

(d) Why Counsel Assisting's presentation of the evidence at paragraph [1818] is not 
accurate, including an alternative summary that reflects the evidence about DSC 
Rowe's knowledge and conduct.

58.9 From there, this section sets out an alternative set of findings that, unlike Counsel 
Assisting’s proposed findings at paragraph [1919], are open on the evidence.

58.10 Finally, this section considers the subsequent non-disclosure of Ms Gobbo’s role as a 
human source. As considered below, it is submitted that, with the benefit of hindsight, 
DSC Rowe has accepted that there were shortcomings in his approach to disclosure. 
However, there was no eiement of deliberate or conscious wrongdoing in that approach.

DSC Rowe’s junior role in the investigation into Mr Cooper

58.11 Properly understood, DSC Rowe’s role in the Cooper investigation was to take direction 
and complete the discrete investigative tasks he was assigned by his superiors. He 
was not privy to the deeision-making and planning about how the investigation unfolded.

58.12 DSC Rowe explained his role in his oral evidence, it was a case of his superiors saying 
"This is what’s happened, this is what we know, we need to do this’’;'^’’^

Ms Tittensor: From early 2006 through to April 2006 you were undertaking 
various investigative tasks relating to Posse targets, including that 
person?

Mr Rowe: Yes.

Ms Tittensor: You're receiving regular briefings from Mr O'Brien and Mr Flynn in 
relation to those matters?

1941 T9184.12 - T91S5.2 (Rowe),
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Mr Rowe; Yes.

Ms Tittensor: They were receiving regular information through the SDU that 
was coming from Ms Gobbo?

Mr Rowe: Yes.

Ms Titterisor; How was that information being disseminated?

Mr Rowe: Weil, I think the majority of the time it came through either Jim
O'Brien or Daie Flynn and to some extent, to varying degrees of 
detaii it would come to us.

Ms Tittensor; The majority of the time they would get the information from the 
SDU?

Mr Rowe; Yes.

Ms Tittensor: it gets conveyed to you. Is it conveyed to you verbaiiy, a shout 
across the office, ”Go and foiiow this up", or is it conveyed to you 
in an email or in a document or on a Post-it Note, how is that 
done?

Mr Rowe: I think the vast majority of times just verbaiiy. Just, you know,
"This is what's happened, this is what we know, we need to do 
this".

Ms Tittensor; They might get their hot debrief, we've heard about those from the 
SDU. Would they be yelling things across the office or verbally 
telling you what to do after the phone cal! or during the phone 
call?

Mr Rowe: I don't know. If it was Jim, for example, he might cal! Flynn into
his office, he might come out and talk to him. You know, there 
were times where we wouid have crew meetings, you know, office 
meetings or whatever, where things might be discussed. But, you 
know, as those events of Posse unfolded , particularly over those 
days, there was a lot going on. It was basically just a, "I need you 
to do this" and then you'd start it and if you had a question you 
would ask someone to fill in the gaps.

58.13 The detaii in DSC Rowe’s diasy emphasises that when DSC Rowe did work on the 
Cooper investigation, he was doing the grunt v/ork expected of a Senior Constable:

(a) For almost ail of February and into March 2008, DSC Rowe was tasked with 
conducting LEAP checks of individuals, reviewing surveillance product and 
preparing applications for further surveillance;'''^^

(b) On 17 March 2006, DSC Rowe and others were instructed to patrol the Preston 
area to try and locate Mr Cooper’s lab;

(c) On 9 and 10 April 2006, DSC Rowe was tasked with a night shift of routine static 
suEveillance and running inquiries of potential vehicles of interest;''® ’*

(d) On 14 April 2006, DSC Rowe and others were briefed about the possible location 
of Mr Cooper’s lab, which turned out to be Incorrect. DSC Rowe was tasked with

Untendered Exhibit, Diary of Paul Rowe ~ VPL.OOOS.Ot07.0001 at 0071-0064.
Untendered Exhibit, Diary of Paul Rowe - VPL0005,0107,0001 at COST, 

i£M4 Untendered Exhibit, Diary of Paul Rowe - VPLOOOS.OI 07,0001 at 0095. 
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retrieving and reviewing surveiilance footage of an earlier meeting between 
Mr Cooper and an associate.

58.14 in one respect, DSC Rowe was in a unique position for someone of his Junior rank 
because he had been privy to Ms Gobbo’s introduction to the SOU. But he had no 
further involvement in her management after the introduction meeting on 18 September 
2005and believed that the SDU members were managing potential issues that 
might arise because of her profession.

58.15 Because he knew Ms Gobbo had been assessed as a source, DSC Rowe at times 
suspected that information about Mr Cooper had been supplied by Ms Gobbo."'®^® But 
DSC Rowe believed it was appropriate for him to act on any such information because it 
had been “filterjed] through the [SDU] and his superior officers” and so assessed as 
suitable to act on.'^®'®  DSC Rowe explained this and the other safeguards he relied on 
in his statement:'’®®®

*

When I received informafion v>/hich I suspected had come from Ms Gobbo, i 
beSieved that it was appropriate to act on this information because of the 
processes that were in piace. These included the approval of Ms Gobbo's 
registration and the filtering through the DStJ and my superior officers of 
information before it was provided to me. in addition, senior officers sitting above 
the investigative teams were mgularly briefed on the direction of Purana 
investigations, inciuding Assistant Commissioner (Crime) Simon Overland.

No invoivement in planning once laboratory located

58.18 DSC Rowe was told on Monday 17 April 2006 that Mr Cooper’s lab had been located 
over the weekend.''®®'’ In the days that followed, there were a number of meetings 
betw-een members of the Purana Task Force and the specialist units who would assist 
with the arrest - the SDU, the State Siu'veiilanee Unit and the Technical Support Unit - 
as well as a long meeting between the SDU and Ms Gobbo;

(a) On 18 April 2006, DSS O’Brien, DS Flynn and DS Kelly from Purana met with 
members from the speeialist units who would assist with the arrest - Officer White 
from the SDU, DSS Michael O’Connor from the State Surveillance Unit and 
Officer Highway from the Technical Support Unit,®

(b) On 19 April 2006, DSS O’Brien and DS Flynn met with Officer White from the 
SDU in the morning. In the evening. Officers White, Smith and Green from the 
SDU met and discussed the impending arrest.''®®®

(c) On 20 April 2006, Officers White and Green from the SDU met with Ms Gobbo 
and discussed Mr Cooper’s impending arrest, among other matters. Counsel 
Assisting ascribe particular significance to this meeting, alleging that the transcript 
of this meeting demonstrates that the SDU members were “knowingly concerned 
in an improper deception” of Mr Cooper.'®®^

Untendered Exhibit, Diar/ of Paul Rowe ~ VPL.D005.0W7.0001 at Q097,
Exhibit RC-0266 - Statement of Paul David Rowe dated 25 June 2019, yPL.0014.0035.0028 at 0034 [49]. 

’5^' Exhibit RC-Q266 - Statement of Paul David Rowe dated 25 June 2019, VPL.0014.0035.0028 at 0034 [49],
Exhibit RC-0266 - Statement of Paul David Rowe dated 25 June 2019, VPL.0014.Q035.0028 at 0036 [65]. 
Exhibit RC-0266 - Statement of Paul David Row'e dated 25 June 2019, yPL.0014-OQ35.002S at 0035 [58]. 
Exhibit RC-0266 - Statement of Paul David Rowe dated 25 June 2019, VPL.0014.0035.0028 at 0035 [58], 
Exhibit RC-0266 - Statement of Paul David Rowe elated 25 June 2019, VPL,0014.0035.0028 at 0037 [67], 
See Counsel Assisting Submissions Volume 2 at 420 [1821 J.
See Counsel Assisting Submissions Votume 2 at 420 [1822],
Counsel Assisting Submissions Volume 2 at 423-424 [1825].

3437-8960-2085x1366

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0863

58.17 DSC Rowe attended none of these meetings. On these days, DSC Rowe continued 
with the grunt work of a Detective Senior Constable - extensive paperwork and routine 
surveillance;

(a) On 17 April 2006, DSC Rowe conducted LEAP checks and drafted applications 
needed for surveillance.^®®

(b) On 18 April 2006, DSC Rowe reviewed surveillance footage and conducted 
physical surveillance - including searching a dumpster for items discarded by Mr 
Cooper:’®®

(c) From 19 to 21 April 2006. DSC Rowe continued with surveillance and drafted 
search warrant applications and an aecompanying affidavit, which was uitimateiy 
sworn by DASS Flynn.’®®

(d) From midnight until he went off duty at 8:30 am on 22 April 2006, DSC Rowe 
conducted physical sutveiliance on Mr Cooper’s lab,'’®®

58.18 The days leading up to Mr Cooper’s arrest could not show a starker cxintrast between 
those planning the arrest and DSC Rowe. For example, on 18 April 2006, DSC Rowe’s 
superiors were coordinating the complex resources needed for Mr Cooper’s arrest. 
DSC Rowe was sorting through a dumpster for items Mr Cooper had discarded.

58.19 However, this picture is entirely absent from Counsel Assisting’s submissions tsecause 
those submissions overlook the evidence about DSC Rowe’s limited and junior role in 
the investigation.

Limited involvement on the day of Mr Cooper’s arrest

58.20 As with the lead up to the arrest, Courssel Assisting’s submissions do not engage with 
the evidence demonstrating DSC Rowe’s limited invoivement on the day of Mr Cooper’s 
arrest. There are seven relevant matters in evidence about this;

58.21 First, DSC Rowe had no part in the decision to execute the arrest that day. As DASS 
Flynn’s statement records, he and DAI O’Brien decided that morning to move to the 
arrest stage because Mr Cooper and his associates had been in the property overnight 
and so were likely to be manufacturing drugs.’®®

58.22 Second, DSC Rowe was not on duty at the time of Mr Cooper's and arrests  
and did not attend the address where the laboratory was located. DSC Rowe had gone 
off duty at 8:30 am, having conducted surveiilance on the laboratory since midnight.
At 9:00 am, DASS Flynn told him that it might be happening that day.DSC Rowe 
first knew the arrest had happened when DASS Flynn contacted him at 3:30 pm and 
told him to return to duty.’®®® This was an hour after the arrest occurred.’®®®

58.23 Third, by the time DSC Rowe arrived for duty, Ms Gobbo was already present at 
St Kilda Road and had spoken to both Mr Cooper andf Mr Agrum} DSC Rowe was 
briefed about these matters only after they had oGeurred.’-®®®

’s's Untendered Exhibit, Diar/ of Paul Rowe ~ VPL.C05.0107.0001 at 0098,
Untendered Hxhibit, Diary of Paul Rowe- yPL.005 0107.0001 at 0098-099.

’25? Exhibit RC-Q266 - Statement of Paul David Rowe dated 25 June 2019, VPL.CQ14.0035.0028 at 0037 [68],
Untertdered Exhibit, Diary of Paul Rowe ~ VPL.005.0107.0001 at 0102.

”■53 Exhibit RC-053SB, Statement of Date Stephen Flynn - VPL. 0014.0042.0001 at 0009 [48].
’2® Untendered Exhibit, Diary of Paul Rowe-VPL.005.0107.0001 at 0102.
’261 Untendered Exhibit, Diary of Paul Rowe - VPL.005.01Q7.0001 at 0102.

Exhibit RC-0266 - Statement of Paul David Rowe dated 25 dune 2019, yPL.0014,0Q35.0O28 at 0037 [69],
’2® Exhibit RC-0538B. Statement of Date Stephen Flynn - VPL,0014,0042.0001 at 0009 [48],
1964 T9192.17 (Rowe): Exhibit RC-0266 - Statement of Pau! Rowe dated 26 June 2019, yPL.Q014.0035.0028 at 0037 [70],
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58.24 Fourth, DSC Rowe did not know or suspect that Ms Gobbo would attend to advise
Mr Cooper. In DSC Rowe’s words, his evidence was that “1 don’t actually think I turned 
my mind to the fact that she was going to turn up'9^ Given DSC Rowe had not been 
involved in any of the planning or other meetings leading up to the arrest, it is entirely 
understandable that this was not something he had considered beforehand. Indeed, on 
the day of the arrest, DSC Rowe had worked a night shift and was off duty at home 
when decisions about the arrest were being made.

58.25 Fifth, conversations with Ms Gobbo were outside DSC Rowe’s limited roie,DSC 
Rowe was responsible simply and only for formally processing the two offenders into 
custody and completing routine tasks such as taking buccal swabs and fingerprints.'’®®’ 
Larger issues and strategy were left to others more senior.’®®® In DSC Rowe’s words, 
he was limited to “simply doing, you know, the gmnt work’’.’®®®

58.26 Sixth, all conversations with Ms Gobbo and Mr Cooper were handled by DSC Rowe’s 
superior officers, DASS Flynn and DAI O’Brien, both of whom were aware that
Ms Gobbo was a human source, DSC Rowe generally understood that Mr Cooper was 
being encouraged to cooperate with police, but DSC Rowe had “no idea” of what 
discussions Ms Gobbo, Mr Cooper, DASS Flynn and DAI O’Brien were having that 

..night,’®’’'® While these discussions were happening, DSC Rowe was processing Mr 
! Agrum l_._.__ !•

58.27 Seventh, by the time that DASS Flynn conducted his further interview with DSC Rowe 
present. Mr Cooper had already agreed to assist police. DSC Rowe learned that Mr 
Cooper was assisting police at 9:00 pm, when DASS Flynn told him.’®’'® The interviev/ 
then began a few minutes later at 9:08 pm.’®''® During the interview, DASS Flynn asked 
more than 450 questions, while DSC Rowe asked only one.’®’®

58.28 Eighth, DSC Rowe had “full confidence” in the superior officers he was working with 
and he had “no doubt” that Issues about potential confliet were being addressed by his 
superiors.’®'''®

58.29 DSC Rowe accepted that he did not discuss or raise any concerns with his superiors 
about Ms Gobbo being there,’®'''® However, once the evidence is properly and 
completely presented, it is understandable why he did not. He understood that the 
matter was being handled by his superior officers. DSC Rowe knew they had full 
knowledge of the facts and they were responsible for discussions with Ms Gobbo about 
Mr Cooper. DSC Rowe had full confidence that they would deal with the matter,

58.30 The following list of other events of 22 April 2006 that DSC Rowe was not involved in 
and not even aware of further demonstrate DSC Rowe’s limited role on the day of Mr 
Cooper's arrest:

i£ffi5T9301,7~9(Rowe)
T9200. 2-4 (Rowe).

93.29-30 (Rowe).
ISS" T9200.3-4 and 21-25 (Rowe).
1968 T9200.22 (Rowe).

T9197.30-40 (Rowe).
Exhibit RC-026e. - Statement of Paui David Rowe dated 25 June 2019, VPL.0014,OQ35.0028 at 0037 [73].
Exhibit RC-0266 - Statement of Paul David Rowe dated 25 June 2019, VPL.0014.0035.002S at 0037 [74],
Untendered exhibit, Interview between Dale Flynn and Mr Cooper dated 22 April 2006-VPt.O005.O0i 1.1004 at 1009. 

t974 Untendered exhibit. Interview between Dale Flynn and Mr Cooper dated 22 April 2006 - VPL.0005.0011,1004 at 1071
1072. ‘

79199.46-9200.2 (Rowe).
1976 79197.21-22.

7hese matters are listed without aeoepting that they oecurred in the way Gounsei Assisting allege.
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(a) Officer Peter Smith speaking to Ms Gobbo on the morning of 22 April 2006:^®^®

(b) Ms Gobbo being given instructions by her handlers about what to do if she saw 
them after the arrest;^®^®

(e) Information being passed from Ms Gobbo to an SDU member about her 
discussions with Mr Cooper;

(d) The alleged discussions between Supt Biggin, DSS O’Connor, DASS Flynn and 
DAI O’Brien about the progress of the investigation:’®®'

(e) Officer Smith arriving at St Kiida Road and the discussions that he may have then 
had with DAI O’Brien and DASS Flynn;’®®®

(f) Any detail of the||||||^ with Mr Cooper about why he should
cooperate;’®®®

(g) Any alleged conversation between Ms Gobbo and Mr Cooper when DAI O’Brien, 
DASS Fiynn and the SDU member were present’®®® or when only DASS Flynn 
was present;’®®®

(h) Ms Gobbo leaving St Kilda Road and meeting up with SDU members nearby for a 
debrief meeting.’®®®

58.31 It is evident that whatever transpired in the lead up to and on the night of Mr Cooper’s 
arrest, DSC Rowe was not even aware of it, let alone a part of it.

Evidence presented in paragraph [1918] not accurate or reliable

58.32 In paragraph (1918] of their submissions, Counse! Assisting’s submissions seek to 
catalogue the matters relevant to analysing DSC Rowe’s knowledge and conduct 
concerning Mr Cooper.

58.33 That catalogue of alleged knowledge and conduct is not an accurate or reliable account 
of the evidence. In some instances, the submissions unfairly draw general inferences 
from specific evidence. In another instance, the submissions rely upon evidence that 
necessarily post-dated Mr Cooper’s arrest. In other instances, the submissions state 
propositions that are simply not supported by the evidence cited (or otherwise 
available).

58.34 For the reasons set out below, the Commissioner cannot rely upon Counse! Assisting’s 
submissions at paragraph [1918] and would fall into error if those submissions were 
accepted,

58.35 An alternative version of paragraph [1918] that is open on the evidence is set out at 
58.64 below.

Paragraph [1918.31 -- evidence presented unfairly

58.36 Sub-paragraph [1918.3] purports to contain a concession by DSC Rowe that any 
instance of a iavt/yer’s undisclosed conflict would be a perversion of the course of

Counsel Assisting Submissions Volume 2 at 424 [1829], 
Counsel Assisting Submissions Volume 2 at 425 [1831.4], 
Counsel Assisting Submissions Volume 2 at 427 [1831.12]. 
Counsel Assisting Submissions Volume 2 at 427 [1831'131. 
Counsel Assisting Submissions Volume 2 at 428 [1831,15]. 
Counsel Assisting Submissions Volume 2 at 42S [1831.16], 
Counsel Assisting Submissions Volume 2 at 429 [1831.19.2], 
Counsel Assisting Submissions Volume 2 at 430 [1831 .tS.A], 
Counsel Assisting Submissions Volume 2 at 432 [1831.23j. 
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justice, it wouid be unfair to reiy upon this evidence in circumstances where Counsel 
Assisting have:

(a) questioned DSC Rowe in the particular context of Tony Mokbel, Ms Gobbo and 
Solicitor 2 and their deliberate and calculated perversion of the course of justice;

(b) then invited DSC Rowe to accept a broadly stated proposition that was wrong as 
a matter of law; and

(c) now present that incorrect proposition of law as a broadly stated concession, 
entirely divorced from the particular context in which it was given,

58.37 The evidence cited in sub-paragraph (1918.3] was given in the context of questioning 
about Ms Gobbo, Solicitor 2 and Tony Mokbel, DSC Rovi/e gave evidence of Tony 
Mokbel paying Ms Gobbo and Solicitor 2 to represent members of his criminal 
enterprise on the understanding that Ms Gobbo and Solicitor 2 would provide him with 
other clients’ privileged information and deliberately undermine other clients’ eases in 
order to protect him from prosecution.^®®''

58.38 Within that context, it is instructive to set out how the broadly stated evidence now relied 
upon by Counsel Assisting was presented to DSC Rowe:'’®®®

Ms Tittensor; That's what I'm asking you. You understood that to be one of the 
manipulations of the criminal justice system that was going on, 
that Mr Mokbel was wanting her to provide him with information 
that was privileged or confidential, it was information that 
belonged to other people?

Mr Rowe: Yes, but as I said, I understand why you’re phrasing it the way
you are.

Ms Tittensor: Was that one of your understandings of how the criminal justice 
system was being manipulated by Mr Mokbel?

Mr Rowe: It was. He was trying to look after himself. He was trying to look
after himself and use her and Solicitor 2 for his own interest. 
Absolutely.

Ms Tittensor: Effectively she w'as working for him instead of working for her 
other clients?

Mr Rowe: Yes, she was.

Ms Tittensor; And a lawyer cannot represent two conflicting interests at once?

Mr Rowe: Well they're not supposed to, hut it seems to happen a fair bit.

Ms Tittensor; Because that would be a perversion of the justice system?

Mr Rowe; Well I think in the context of Ms Gobbo, Solicitor 2 and Mr Mokbel 
I think it 100 per cent is a perversion of the criminal justice 
system.

Ms Tittensor; Well, wouid it not be in other cases if a lawyer was representing 
tvto conflicting interests at once and one person doesn't knov^ it?

Mr Rowe; Yep, yep, I guess so.

198? 73247.19 - T3248.47; T3300.2S - T3,301,35 (Rowe) 
»®T3301,11-39 (Rowe).
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58.39 it is important to note the two steps within this passage of evidence.

58.40 First, DSC Rowe detiberateiy and cleariy iimited his evidence to the context he was 
being questioned about - Ms Gobbo, Solicitor 2 and Tony Mokbel, His view was that 
the particular conduct he had been questioned about wouid be a perversion of the 
course of justice. That view is likely correct.

58.41 Second, Counsel Assisting then sought to generalise that evidence by presenting DSC 
Rowe with the broad proposition that In “other cases” a lawyer who was representing 
two conflicting interests without disclosing that would pervert the course of justice.

58.42 However, the generalised premise of Counsel Assisting's question is simply wrong, 
A lawyer who acts concurrently for opposing interests without disclosing that conflict 
does not, by that conduct alone, pervert the course of justice. That conduct wouid 
necessarily be a breach of fiduciary duty,''®®® with the relevant remedy for any conflict 
being an order restraining the lawyer from continuing to act'®®® or monetary award 
based on the losses sustained by reason of the lawyers breach of their duties.''®®''

58.43 A lawyer acting concurrently for opposing interests w'Ould only pervert the course of 
justice in a small subset of Instances where other critical conditions were met.
For example, a lawyer in a position of conflict would only commit the offence where:

(a) their conduct is serious enough to have the necessary tendency to impair the 
capacity of a court or competent judicial authority to do justiee - that is, their 
conduct constitutes the actus reus of a perversion;'®®® and/or

(b) their breach was intended to pervert the course of justice ~ that is, their eonduct 
was accompanied by the necessary mens rea. In this respect, a lawyer would not 
commit an offence if their conduct was careless, negligent or done with the 
mistaken belief it was lawful. '®®®

58.44 The broad proposition that Gounsei Assisting invited DSC Rowe to accept lumped all 
instances of undisclosed conflict together. Counsel Assisting was wrong to do so. 
While Torsy Mokbel’s calculated and deliberate use of Ms Gobbo and Solicitor 2 might 
well have perverted the course of justice, it was wrong for Counsel Assisting to present 
the broad proposition that “other cases” of a lawyer’s undisclosed conflict would 
similarly pervert the course of justice. As a matter of basic fairness, any evidence 
obtained based on such questioning cannot be relied upon in the way proposed.

Paragraph [1918.43 - Evidence wrongly presentedl as pre-dating Mr Cooper’s arrest

58.45 In paragraph [1918.4], Counsel Assisting seek to rely on evidence that DSC Rowe knew 
Ms Gobbo should not have represented people she was informing on.

58.46 This misstates the evidence as DSC Rowe’s evidence related to the specific context of 
Ms Gobbo acting for people after they had been arrested because of information she 
provided. This is readily apparent from the evidence cited by Counsel Assisting:'®®-’

Ms Tittensor: It was a constant that she was representing people that she was 
conflicted, she ought to have been conflicted from representing?

19SS Jsfri Bolkiah v KPMG [1999] 2 .AC 222, 234-235 (Miltett LJ, Browne-Wilkinson, Hope, Clyde and Hutton LU 
agreeing).

See the fern; of o.'-der in Grirmvade iz fcfeaghsrltSSS] 1 VR 446,456.
Pilmsi- V Duke Group Lid (in ffg.) (200"!) 207 CLR 165, 201 [85] (MeHugh, Gummovv, Hayne and Callinan JJ).
R V Rogerson (1992) 174 CLR 268, 280 (Brennan and Toohey JJ).

19S3 R y Freeman (1985) 3 NSWLR 303, 310 (Bathurst CJ; Foster and McInerney JJ agreeing).
T9466, 15-29 (Rowe) (emphasis added).
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Mr Rowe; The investigators or my point of view, you know, yep, we knew 
that she couldn't represent these people. We were of the 
understanding that, you know, there was significant attempts 
being made to prevent her from doing that, to discourage her from 
doing that and she kept pushing back and would, you know, 
continually become involved and as I said previously, you know, 
what I thought her motivations for doing that were back then and 
what I probably realise now are a little bit different.

Ms Tittensor; She's conflicted out of these matters because she's provided 
information which has led to various of these people being 
arrested?

Mr Rowe; Yes.

58.47 As DSC Rowe's statement sets out, Ms Gobbo's attempts to reinsert herself happened 
later in 2007, for exampie with Miiad Mokbel.''®®® indeed, very shortly after the passage 
above. Counsel Assisting identified the events concerning Miiad Mokbel on 29 May 
2007 as the example of Ms Gobbo reinserting herself when Gonfiietec!.''®®®

58.48 This is an important matter of timing. When properly presented, is apparent that 
DSC Rowe’s appreciatien of Ms Gobbo’s later conflicts in 2007 cannot be relevant to 
assessing his knowledge at the time of Mr Cooper's arrest in April 2006.

58.49 in contrast. Counsel Assisting present this evidence in paragraph [1918.4] in a way that 
suggests that DSC Rowe knew from the outset of her informing that Ms Gobbo could 
not provide information about her clients. This is incorrect. As considered above, DSC 
Rowe’s evidence establishes that he did not appreciate that Ms Gobbo might have a 
conflict once she provided non-privileged information to police about her clients. He 
strongly believed that Victoria Police was duty bound to seek out that information, so 
long as it was not privileged.'®®^

Paragraph [1918.6] ~ Overstates available evidence

58.50 In paragraph [1918.6], Counsel Assisting state that from 16 September 2005 until Mr 
Cooper’s arrest, DSC Rowe "knew Ms Gobbo continued to inform on Mr Cooper". This 
overstates the effect of the evidence, as it wrongiy implies that DSC Rowe had direct 
and continual confirmation that Ms Gobbo was providing information about Mr Cooper.

58.51 DSC Rowe’s knowledge was far less conclusive than Counsel Assisting suggest.
His evidence was:

(a) After the 16 September 2005, DSC Rowe suspected at certain points that 
information came from Ms Gobbo. He suspected this because he knew she had 
been assessed as a source. One of those times was 27 September 2005.'®®®

(b) In the period around February to April 2006, DSC Rowe again suspected that Ms 
Gobbo had provided information about Mr Cooper’s clandestine laboratory, but he 
could not know what specific information she provided because there were 
various other sources of information about Mr Cooper, inciuding surveillance and 
telephone intercepts.'®®®

Exhibit RC-026S - Statement of Paui David Rowe dated 25 June 2019, VPL.0014.0035.0028 at 0048 {1SO3-[151J.
T9467.11-25 (Rowe).
See [57.171 to [57.23] above.
Exhibit RC-026S -- Statement of Paui David Rowe dated 25 June 2019, VPL.0014.0035.0028 at 0035 [53], 

19S9 Exhibit RC-0266 - Statement of Paui David Rowe dated 25 June 2019, VPL.0014.0035.0028 at 0036 I64]-[65].
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(c) By the time of Mr Cooper’s arrest, DSC Rowe knew that Ms Gobbo’s information 
had been relevant to locating the laboratory, in the days leading up to Mr 
Cooper’s arrest, DSC Rowe prepared an application for a search warrant and 
affidavit that contained information referring to Ms Gobbo’s source number,^®®

58.52 The oral evidence cited by Counsel Assisting^®®'' does not support their summary of 
DSC Rowe’s evidence. That oral evidence refers in general terms only to the SDU 
supplying information about Mr Cooper through DI O’Brien and DS Fiynn.^®®^ Even 
then, the oral evidence was that DSC Rowe’s superiors would consider that information 
and then give him discrete tasks and Qrders.^®®^

58.53 As considered above, it is important that DSC Rowe received information through 
DI O’Brien and DS Flynn, who had in turn received that information from the SDU,
As DSC Rowe set out in his statement, this process of information “filtering through the 
DSU and [his] superior officers’’ gave DSC Rowe confidence that It was appropriate to 
act on the information he suspected came from Ms Gobbo."®®”’

58.54 Given that evidence, Counsel Assisting’s summary of the evidence at paragraph
[1918.6] is not open. However, a more accurate summary that is open on the evidence 
is as follows (and is incorporated into the proposed summary set out below);

(a) After he was present for Ms Gobbo’s introduction to the SOU, DSC Rowe 
suspected that Ms Gobbo supplied information relevant to investigations into 
Mr Cooper.

(b) He believed it was appropriate to act on that information because of the 
processes and safeguards that he knew were in place, inciuding the process of 
approving Ms Gobbo’s registration and the fact that information he received had 
been filtered through both the SDU and his superior ofRcers.

(c) By the time of Mr Cooper’s arrest, DSC Rowe knew that Ms Gobbo had supplied 
information that assisted in locating Mr Cooper’s lab.

Paragraph [1918.7] - Evidence selectively presented

58.55 Counsel Assisting’s summation of the evidence at paragraph [1918.7] is not correct. 
The context in which this evidence was given indicates DSC Rowe was referring to 
general issues considered in 2005 about whether Ms Gobbo could supply information. 
DSC Rowe was not referring specifically to legal concerns about Mr Cooper’s arrest.

58.56 The transcript cited for this evidence is a brief passage from Mr Chettle's cross 
examination of DSC Rowe. Mr Chettle, appearing on behalf of the SDU members, 
showed DSC Rowe a diary note of a meeting between SDU members on 19 April 2006, 
three days before Mr Cooper’s arrest. DSC Rowe did not attend that meeting. Nor is 
there any evidence that he was briefed as to what had been discussed at the meeting.

58.57 Toward the end of the following passage of evidence, DSC Rowe refers to what was 
happening “at the end of OS’’;^®®®

Exhibit RC-03fi6 - Ststement of Paui David Rowe dated 25 June 2019, VPL.0014-OQ3S.002S al 0037 [68], 
Namely, T9184.
T91S4.12-25 (Rowe).
T9184.30-47 (Rowe).
Exhibit RC-0266 -- Statemenl of Paui David Rowe dated 25 June 2019, VPL.0014.0035.0028 al 0035 [58], 
T9511.32 - T9512.14 (Rowe).
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Mr Chettle: It's a meeting on the 19 April, I said the 20th, I apologise. Issue 
re HS representing a partieular person after his arrest, do you see 
that?

Mr Rowe: Yes.

Mr Chettle: "Evidence from that person Implicating himself may not be 
admissible if counsel not Impartial", It's a reference to one of the 
issues that you’ve been asked about by Ms Tittensor this 
morning?

Mr Rowe: Yes.

Mr Chettle: Over the last few days. "Agreed investigators to be warned, 
intended that the person be interviewed prior to (your discussion 
about cooperating with police]’’, do you see that?

Mr Rowe: Yes.

Mr Chettle; Were you warned about the Issue that is set out there?

Mr Rowe: No. Like I know we discussed it but it wasn't a warning, it was a -
you know, we all understood it.

Mr Chettle: Okay?—

Mr Rowe: We all understood it.

Mr Chettle; The reason I’m asking you, w+iether it came to you directly via 
O’Brien or vs^hether they went to O'Brien first?

Mr Rowe: I don’t know who they went to. They didn't come to me and say,
"Hey, you're going to be the informant". I didn’t know until the day 
he was arrested It was going to be me,

Mr Chettle; But clearly that Issued filtered through to you?

Mr Rowe; Wei! we were aware of it. I mean we were a-ware of it you know at 
the end of 05 when she’s, you know when people are turning their 
minds to can this even be done. They were all aware of it.

58.58 The fair and proper reading of DSC Rowe’s evidence is that he Is referring to more 
general issues about whether Ms Gobbo could provide information to Victoria Police, 
which are the Issues that arose In 2005. He is not referring to the particular Issues 
discussed at the 18 April 2006 meeting, which related specifically to Ms Gobbo advising 
Mr Cooper after his arrest. This is most apparent from DSC Rowe's statement ’we 
were aware of it you know at the end of 05 when she’s, you know when people are 
turning their minds to can this even be dono’l^^

58.59 This conclusion is supported by an earlier passage of DSC Rowe’s evidence. In the 
eonte:xt of asking questions about Mr Cooper’s arrest. Counsel Assisting suggested that 
DSC Rowe had considered the risk that Ms Gobbo would turn up to advise Mr Cooper. 
DSC Rowe rejected Counsel Assisting’s suggestion and clarified that his evidence 
about considering the risk was him ‘'talking in a general sense":2®o'''

Ms Tittensor; You considered the risk prior to the night, it might be an issue if 
she turns up?

20C6 Tg5-j2. i2-13 (Rows) (emphasis added). 
socT ygsoi ,g.|g (Rowe) (emphasis added).
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DS Rowe: I don't actuary think I turned my mind to the fact that she was
going to turn up. i think once you get there and she's there, okay, 
welt that - - -

Ms Tittensor; You've just given some evidence, ”We'd discussed that risk and 
we thought it was being handled”?

DS Rowe: I'm talking in a aeneral sense, I'm not talking specific to that night. 
Bearing in mind I didn't know they were going to get arrested until 
9 o'clock that morning.

58.60 This passage is instructive as it shows DSC Rowe had only considered the risks of
Ms Gobbo’s position in a “general sense" and had not turned his mind to the situation of 
Ms Gobbo turning up to advise Mr Cooper.

58.61 This conclusion is further supported by DSC Rowe's other evidence that he knew iittle 
about Mr Cooper at the time he arrived at Purana in early 2006. Gounsei Assisting 
asked DSC Rowe about his knowiedge of Mr Cooper around that time. DSC Rowe’s 
evidence was that he did not know Mr Cooper and had not thought in detaii about 
whether Ms Gobbo was representing

Ms Tittensor; You're aware at that stage that that person had a plea hearing 
coming up in relation to some Matchless and Landslip charges?

Mr Rowe; I knew he was on two counts of bait.

Ms Tittensor: And that Ms Gobbo was due to conduct his plea?

Mr Rowe: I don't know, I knew he was on two counts of bait. I knew they
were, you know, very tight. Logic says that she would have 
represented him, but whether I actually knew or had thought 
about it in detaii. I could have passed him in the street and I 
wouldn't have known who he was. He was just a name at that 
point in time.

58.62 in those circumstances, it is highly unlikely that DSC Rowe would have turned his mind 
“at the end of 05’’ to the possibility that Ms Gobbo wouid advise Mr Cooper after an 
arrest that wouid not occur until April 2006. it is even more unlikely that DSC Rowe 
would have thought through the legal consequences that might flow from that future 
hypothetical scenario.

58.63 It is also relevant to consider Victoria Police’s separate submissions concerning the 
alleged wrongdoing of the SDU members. Those submissions demonstrate that it was 
not until April 2006 that the SDU members appreciated the separate confliet created by 
Ms Gobbo advising Mr Cooper after this arrest. The SDU members therefore could not 
have raised or discussed this issue with investigators “at the end of OS”.

Alternative summary in substitution for paragraph [1918]

58.64 Given the further relevant evidence above and the errors apparent in the summary of 
the evidence at paragraph [1918] of Counsel Submissions, it is necessary to summarise 
the evidence in a proper, complete and fair way. It Is submitted that the foliowing 
summary of the evidence should be accepted. The footnotes here cross reference to 
parts of the submissions above dealing with that proposition of evidence.

(a) During the relevant period, as a police member, DSC Rowe was a public official.

2MST9185.11-21 (Rowe).
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(b) By 12 September 2005, DSC Rowe understood that Ms Gobbo might be willing to 
provide non-privileged information about ongoing and future criminal offending by 
her client, Tony Mokbe!7®®

(G) At all relevant times, DSC Rowe did not appreciate that Ms Gobbo might be in 
position of conflict if she provided non-privileged information about individuals she 
then continued to act for. in fact, DSC Rowe believed that Victoria Police was 
duty bound to seek out that information, so long as it was not privileged.

(d) On 16 September 2005 in Mr Rowe's presence, Ms Gobbo said she was acting 
for Mr Cooper and provided information about him. DSC Rowe did not appreciate 
that Ms Gobbo was obliged to keep information about Mr Cooper’s ongoing 
crimes confidentiaL^O''^

(e) After attending the introduction meeting on 16 September 2005, DSC Rowe had 
no further role in managing Ms Gobbo as a human source. He understood and 
expected that the SDU were responsible for managing issues potentially arising 
from Ms Gobbo’s profession.^o^’

(f) At certain points prior to Mr Gooperis arrest, DSC Rowe suspected that Ms 
Gobbo had supplied information relevant to investigations into Mr Cooper. DSC 
Rowe believed it was appropriate to act on that information because of the 
processes and safeguards that he knew were in place, including the process of 
approving Ms Gobbo’s registration and the fact that information he received had 
been filtered through both the SDU and his superior officers.^ois

(g) By the time of Mr Cooper’s arrest, DSC Rowe knew that Ms Gobbo had supplied 
information that assisted in locating Mr Cooper’s iab.^S'^

(h) Prior to Mr Cooper's arrest, DSC Rowe did not turn his mind to whether
Ms Gobbo might attend to advise Mr Cooper. Prior to Mr Cooper’s arrest, DSC 
Rowe did not appreciate the potential legal risks of Ms Gobbo attending to advise 
Mr Cooper.^C’’*

(I) DSC Rowe was not part of any meetings where decisions were made about 
Mr Cooper's arrest.20''5 He was not present when Ms Gobbo was called, and he 
was not present when she arrived to advise Mr Cooper.DSC Rov»?e was not 
part of any discussion with Mr Cooper about cooperating with police.'^'^"
DSC Rowe’s duties leading up to and on the day of Mr Cooper’s arrest were the 
“grunt work” properly assigned to a Senior Constable.^Q'i®

Conclusions drawn in paragraph [19193-[1920] and [193S3-[19373 not open on the evidence

58.65 Counsel Assisting's proposed findings at paragraph [1919] are not open on the 
evidence, as they are not supported by the alternative summary of the evidence set out 
above.

Ses above at f56.7] - [56.12]
See above at [57.8] - [57,26]

' See above at [57.28] - [57.33].
2012 See above at [58,11] - [58.15]

See above aS [58.61].
See above aS [58.55] - [58,63]
See above at [58.16] - [58.19]
See above at [58.22] - [58.23]
See above [58.25] - [58.27]
See above [58.12] to [58,13], [58.16] to [58.17], [58.24]
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58.66 It is submitted, however, that the following set of findings is open on the evidence set 
out above. The evidence relevant to the finding about disclosure is set out at 58.71 to 
58.82 below.

(a) DSC Rowe knew that Ms Gobbo was a barrister and human source, but he was 
not involved in her management as a source.

(b) DSC Rowe suspected at certain times that Ms Gobbo was supplying information 
about Mr Cooper. DSC Rowe received that information indirectly through his 
superiors at the Purana Task Force. Based on the processes and safeguards he 
knew to be in place, DSC Rowe believed it was appropriate for him to act on that 
information.

(c) By the time of Mr Cooper’s arrest, DSC Rowe knew that Ms Gobbo had provided 
information that assisted in locating Mr Cooper’s clandestine laboratory.

(d) DSC Rowe was had no part in planning how to convince Mr Cooper to cooperate.

(e) DSC Rowe had no part in the process of convincing Mr Cooper to cooperate.

(f) In respect of disclosure, it did not occur to DSC Rowe that Ms Gobbo’s role as a 
human source might need to be disclosed in Mr Cooper’s prosecution. At the 
time, DSC Rowe understood that Ms Gobbo had pointed the investigations in a 
certain direction but all evidence was gathered separately and independently. It 
did not occur to him to disclose information that might identify any source 
because of DSC Rowe’s understanding of the need to protect all human sources.

58.67 From there. Counsel Assisting in paragraph [1920] invite the Commissioner to make a 
series of further findings concerning DSC Rowe’s knowledge and conduct in the period 
from May 2006 until February 2007. However, Counsel Assisting’s submissions do not 
identify any further evidence relevant to that period.

58.68 The sole basis for those additional findings is an unparticularised, non-specific and 
rolled up allegation that DSC Rowe had “involvement in the investigation and 
prosecution of people Mr Cooper implicated”. Counsel Assisting’s submissions make 
no attempt to identify a factual basis for this further set of proposed findings. The 
proposed additional findings at [1920] of Counsel Assisting’s submissions are simply a 
series of conclusions stated without any identified factual basis. These proposed 
findings must be rejected.

58.69 Finally and most importantly, the proposed findings at [1935]-|Relevanc are not open on the
evidence. There are myriad reasons why these submissions cannot be accepted -
including that they lack any specified factual basis and that there is no evidence

I Relevance

58.70 However, the clearest and most basic reason these findings are not open depends on 
two simple conclusions that are established by the evidence as detailed above;

(a) DSC Rowe had no part in planning how to convince Mr Cooper to cooperate.

(b) DSC Rowe had no part in the process of convincing Mr Cooper to cooperate.

Disclosure in Cooper proceeding and others

58.71 Ms Gobbo’s role as a human source was not disclosed in prosecutions where DSC 
Rowe was the informant. Counsel Assisting do not propose any adverse findings about 
DSC Rowe’s particular role in disclosure.

58.72 DSC Rowe accepts, with the benefit of hindsight, that there were shortcomings in his 
approach to disclosure. However, there was no element of deliberate or conscious 
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wrongdoing in DSC Rowe’s approach to disclosure. His evidence, considered below, 
was that because of the extreme risk to Ms Gobbo and his understanding of the need to 
protect all sources, it did not occur to him that Ms Gobbo’s role as a source might be 
discioseable,

58.73 DSC Rowe understood that acting as a human source posed a serious risk to 
Ms Gobbo’s safety. When the prospect of her cooperating was first raised on
31 August 2005. Ms Gobbo herself said that “If anyone finds out, I'd end up dead".®’® 
DS Rowe agreed this was a fair statement.®®

58.74 For DSC Rowe, not identifying Ms Gobbo as a source was part and parcel of protecting 
any human source. It was not because of who she was or her role as a lawyer. When 
asked by Counsel Assisting if he was aware that efforts had been made not to disclose 
Ms Gobbo’s role, DS Rowe answered as follows:®^’

I don’t know. There would have been efforts made to not identify her as a source 
- not because she’s Nicola Gobbo but because she’s a source. That happens in 
every case.

58.75 With the benefit of hindsight, there are important considerations that mean Ms Gobbo’s 
role might need to have been disclosed. In his evidence before the Commission,
DS Rowe accepted on a number of occasions that, knowing what he does now, he 
appreciates that his understanding about disclosure at the time may have been 
incorrect.2022 gg Rowe also accepted that if a fair trial depended on a human source’s 
identity being disciosed, then that prosecution could only continue if the human source’s 
identity was disclosed.®23

58.76 Critically, however, at the time he was at Purana, DSC Rowe did not understand or 
appreciate these considerations. He did not turn his mind to whether he should 
disclose information that could expose Ms Gobbo as a source simply because it did not 
occur to him to do so,®24 ds Rowe gave evidence of five matters relevant to why this 
was the case,

58.77 First, the reasons for disclosure did not occur to DSG Rowe, He did not appreciate that 
proceeding with certain prosecutions might have been unfeir^o^s and he never foresaw 
the perception of unfairness that is now apparent.2°®®

58.78 Second, DSC Rowe was not part of any discussions at Victoria Police about the need 
to disclose Ms Gobbo’s identity.2°27 dsc Rowe was a junior officer and relied on others 
for direction and guidance. Where they did not discuss disclosing that matter, it is 
understandabie why it would not have occurred to DSC Rowe.

58.79 Third, DSC Rowe believed that the SOU were handling issues that arose from
M.S Gobbo being a practising barrister.2°28 QgQ Rowe believed that he had his “defined

20’9 T3254,32-.33 (Rowe).
T3254.33 (Rowe).
T3308.16-23 (Rowe).

2092 79183.3'1-34; 9238.35-41; 9262.8-14 (Rowe).
2023 T91 83.13-22 (Rows).
2B2.i 79261.11-14 (Rowe).
2»2S 79183.34-37 (Rowe).
2923 79183.28-30 (Rowe).
202? 79183.28-31 (Rowe),
292S 73305.37-40 (Rowe). 
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role” as an investigator and that it was not his role to intervene and tell Ms Gobbo that 
her role might need to be disclosed if she continued acting.^®®

58.80 Fourth, DSC Rowe had no training in relation to lawyers’ confliet?°3° if he had had 
such training, he might have been aware of the potential flow on effects of Ms Gobbo 
being in a position of conflict.

58.81 Fifth, issues of disclosure did not occur to him in the context of ensuring evidence was 
admissible. DSC Rowe believed there to be a "separation" in that Ms Gobbo pointed the 
investigations in a certain direction but all evidence was gathered separately^^^’ and 
independently.2032 While DS Rowe now accepts Ms Gobbo’s role might affect 
admissibility of evidence^'’^^ or have repercussions on prosecutions,he did not know 
this at the time,

58.82 Ultimately, DS Rowe accepted that his approach was “naively" focused on following the 
poiicy about identification of sources in a way that was “perhaps misguided",^®^
But equally, he said that there he had “no thought process” at the time that somehow 
the criminal justice process might be jeopardised.■ Based on the evidence set out 
above, it should be accepted that there was no deliberate or conscious wrongdoing in 
DSC Rowe’s approach to disclosure.

59 DSC Rowe’s dealings with Mr BIckley
59.1 Counsel Assisting do not propose any express findings about DSC Rowe’s Involvement 

with Mr Bickley, However, at a number of points in the submissions. Counsel Assisting 
make a number of submissions that are critical of how DSC Rowe dealt with Mr Bickley.

59.2 Counsel Assisting’s submissions cannot be accepted, as they rely upon incorrect and 
incomplete anaiysis of the evidence. The following section of submissions deals with 
four aspects of Counsel Assisting’s submissions about DSC Rowe’s interactions with 
Mr Bickley:

(a) The first aspect is why it is necessary to resolve the conflict of evidence 
concerning Mr Biekley's first arrest on 15 August 2005.'®^^

(b) The second aspect is Mr Biekley's later arrest on 13 June 2006 and the 
circumstances surrounding it. Including Counsel Assisting’s allegation that 
Investigators knew or accepted that Ms Gobbo would call Mr Bickley following his 
arrest^®® and their separate allegation that the phone discussion between DSC 
Rowe and Ms Gobbo was a “ruse”.^®®

(c) The third aspect is Counsel Assisting’s submission about a meeting between 
DS Flynn, DSC Rowe and the Director of Public Prosecutions, Mr Paul Coghtan 
QC, on 14 March 2007.204°

T9181.46 - T9182.3 (Rowe).
T9180.41-42 (Rowe).
T9236.31-41 (Rowe).
T9261.21-27 (Rowe).
T9236.39-41 (Rowe).
T9261.28-29 (Rowe).
T9962.3-14 (Rowe),
T9262.6-8 (Rowe).
Counsel Assisting Submissions Volume 2 at 291 [1308]. 
Counsel Assisting Submissions Volume 2 at 358 [1614]. 
Counsel Assisting Submissions Volume 2 aS 360 [1618]. 
Counsel Assisting Submissions Volume 2 at 647 [2829].
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(d) The fourth aspect is evidence referred to in Counsel Assisting’s submissions that, 
unless resolved with an express finding by the Commissioner, might wrongly 
suggest that DSC Rowe instructed Mr Bickley to conceal or obscure evidence 
during committal proceedings in January 2008.2°4^

Contest of evidence concerning Mr Biekley’s first arrest

59.3 On 15 August 2005, Mr Bickley was arrested on drug offences by members of the 
MDID. The next morning, DSC Rowe conducted his record of interview. DSC Rowe 
gave evidence that, during the interview, Mr Bickley asked to speak to Ms Gobbo and 
that DSC Rowe called Ms Gobbo’s number and left a message for her to call back.^o^z

59.4 Mr Bickley gave conflicting evidence to the Commission. He alleged that it was DSC 
Rowe who dialled Ms Gobbo’s number and then had Mr Bickley leave a message.^o^s 
Mr Bickley persisted in this evidence despite being repeatedly tested on it,2044 being 
read DSC Rowe’s diary entry that supported DSC Rowe’s accountings gpj being 
informed that Ms Gobbo was not a registered source until a month later.2°“®*

59.5 When presented Mr Biekley’s evidence, DSC Rowe rejected it in absolute terms, saying 
that Ms Gobbo was the “last person I would want to ring” because of her connections to 
Tony Mokbel.i®'' ’*

59.6 Counsel Assisting submit at paragraph [1308] that it is not necessary for the 
Commissioner to resolve this conflict in the evidence.

59.7 It is submitted that it is necessary for the Commissioner to resolve this conflict because 
the conflict of evidence is highly relevant to Mr Biekley’s credibility. It is important for 
the Commissioner to properly and completely assess Mr Biekley’s credibility before 
relying upon the evidence he gave. In circumstances where Mr Bickley repeatedly 
insisted that DSC Rowe’s evidence was incorrect, it is important to resolve that conflict 
of evidence.

59.8 This issue is considered in detail in Victoria Police’s organisational submissions. 
As explained there, DSC Rowe’s evidence must be preferred. In his evidence, Mr 
Bickley demonstrated a willingness to confidently state evidence that was demonstrably 
false where he believed that false evidence served his own purposes. For example, 
Mr Bickley consistently gave evidence that the first time he spoke to Mr Cooper was in 
the days following Mr Cooper’s arrest. However, documentary evidence proved that Mr 
Bickley had at least attended Mr Cooper’s party and met him there previously.

Allegations concerning Mr Biekley’s arrest on 13 June 2006

59.9 DSC Rowe arrested Mr Bickley on 13 June 2006. This arrest concerned a conversation
between Mr Bickley and Mr Cooper that occurred in the days after Mr Cooper was
arrested.20‘’8 ype conversation was while Mr Cooper was cooperating
with police.

204' Counsel Assisting Submissions Volume 2 at 650 [2648j-[2649].
2“''2 Exhibit RC-0266 - Statement of Paul David Rowe dated 25 June 2019, VPL.0014.0035.0028 at 0029 [9].
2043 T9303.26-33 and T9304.5-11 (Mr Bickley).
2044 See T9332.4-23 and T9387.36-45 (Mr Bickley);
2045 T9303.40-47 (Mr Bickley).
2046 T9304.8-11 (Mr Bickley).
2047 T9504.16-22 (Rowe).
2040 T3323.37-39 (Rowe).
2048 Exhibit RC-0266 - Statement of Paul David Rowe dated 25 June 2019, VPL.0014.0035.0028 at 0038 [82](b).
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59.10 Counsel Assisting make two allegations about Mr Biekley’s arrest, neither of which are 
open on the evidence.

Investigators did not accept that Ms Gobbo was golnfl to attend - paragraph [16141

59.11 First, at paragraph [1618], Counsel Assisting allege that based on what occurred before 
and after Mr Biekley’s arrest, there was “clearly an acceptance by the SOU and 
investigators” that Ms Gobbo would represent Mr Bickley following his arrest. The 
relevant investigators here are DI O’Brien, DS Flynn and DSC Rowe, all from the 
Purana Taskforce.

59.12 This allegation is not open on the evidence. Counsel Assisting's submissions fail to 
take account of important relevant evidence that demonstrates that the investigators 
from the Purana Task Force positively believed that Ms Gobbo would make herself 
unavailable for the time of Mr Biekley’s arrest. They believed this because it had been 
agreed with SDU members at a meeting on 8 June 2Q06, Those investigators were not 
aware of the SDU's subsequent conversation with Ms Gobbo on 9 June 2006 about 
speaking to Mr Bickley by phone.

59.13 Significantly, Counsel Assisting’s submissions fail to consider the important evidence 
about this arrest that was given by DSC Rowe both during his oral evidence in a 
supplementary statement.^oso There are three critical points to take from DSC Rowe’s 
oral evidence his supplementary statement.

59.14 First, at the meeting on 8 June 2006, Officer White and Officer Green gave information 
to DSC Rowe and the other investigators about how they might go about convincing 
Mr Bickley to assist police. DSC Rowe accepts that this occurred.^osi

59.15 Second, Officer Sandy White’s diary for the meeting on 8 June 2006^52 indicates that 
Purana investigators and the SDU agreed that Ms Gobbo would make herself 
unavailable at the time of Mr Biekley’s arrest. That entry reads as follows (underlining 
for emphasis):

0900 Meet JOB, Flynn & Rowe - Purana

• [Mr Bickley] arrest 13.06.06

• Intention to i/v then attempt to [to convince to assist]

• Want [Bickley] to assist re evidence gathering of RADI + Horti

Issues

• [Bicklevl ringing HS for advice on arrest

• Agreed HS not to become Involved. Unavailable.

• Do not want HS being accused of failing to advise Horti, etc

• Check with HS re what intel can be released

• HS to be asked re impact to her of [Bicklevi arrest

Vulnerabilities

• As for Whyteboard (sic)

Untendered exhibit, Further Supplementary Statement of Paui Rowe dated 25 May 2020 ~ VPL.0014.0035,Q061.
Untendered exhibit. Further Supplementary Statement of Paul Rowe dated 25 May 2020 -■ VPU.0014.0035.0061 at 0061

Untendered exhibit, Diary of Officer .Sandy White dated 08 June 2006 - VPL.0100.0096.0157 at 0263,
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59.16 Counsel Assisting mention this diasy note at paragraph [1608] of their submissions.
However, they suggest the note merely records “discussion about the potential 
involvement of Ms Gobbo” in the arrest. The note says much more than that - it 
records both when Mr Bickley will be arrested (13.06.06) and then records the 
agreement that Ms Gobbo “not to be become involved” because she will be 
“unavailable". To suggest otherwise is a distortion of the evidence.

59.17 Counsel Assisting did not show this entry to DSC Rowe when he was giving evidence
before the Commission. As DSC Rowe’s statement confirms,2053 position after the
8 June 2006 meeting was that Ms Gobbo would make herself unavailable at the time of 
Mr Biekley's arrest.

59.18 Third, DSC Rovi/e was not aware of any further discussions on 9 June 2006 that 
Ms Gobbo had with the SDU about Ms Gobbo advising Mr Bickley by phone. During 
questioning, Counsel Assisting put to DS Rowe the content of ICR 34 for 9 June 2006, 
which recorded discussions between Ms Gobbo and the SDU about advising Mr Bickley 
by phone.^®'  Counsel Assisting did not show him the ICR during that questioning.*

59.19 As explained in his oral evidence and in his supplementary statement, DS Rowe did not 
know the content of the SDU's conversations with Ms Gobbo on 9 June 2006. There 
were a number of reasons for this;

(a) This information “flew in the face” of his understanding that a huge attempt had 
been made to keep Ms Gobbo away from Mr Bickley and that she was adamant 
she was not going to represent him.^ss

(b) ICR 34 has no record of the information from 9 June 2006 being disseminated, 
but the information from 7 June 2006 records that “Operation Purana advised in 
briefing re same”,2057

(c) It had been agreed at the 8 June 2006 meeting that Ms Gobbo would be 
unavailable to take Mr Biekley’s call and DS Rowe believes he was not told 
anything that went against this understanding.^oss

59.20 Given this evidence, Counsel Assisting’s assertion that DSC Rowe or the Purana 
investigators "accepted” that Ms Gobbo would represent Mr Bickley after his arrest is 
not open on the evidence. Rather, DSC Rowe positively believed that Ms Gobbo would 
be unavailable at the lime of Mr Biekley’s arrest. This belief is fundamentally and 
necessarily inconsistent with any accepting that Ms Gobbo would advise him.

59.21 In those circumstances, it is appropriate that the Commissioner make a finding in the 
terms set out at 59,35 below,

DSC Rowe’s discussion with Ms Gobbo was not a “ruse” ~ paragraph [1618]

59.22 In paragraph [ISIS], Counsel Assisting submit that a phone discussion behveen DSC 
Rowe and Ms Gobbo after Mr Biekley’s arrest was a “ruse”.

59.23 Counsel Assisting’s submission is not open on the evidence. It is wrong because it faits 
to take account of DSC Rowe’s evidence that he believed Ms Gobbo wouid be

UnSendered exhibit, Further Supplementary -Statement of Paul Rov»e dated 25 May 2020. VPL.0014.0035.00S1 at 0063 
110H11].

T9214.36-9215.1 and T9215.33-921 S.22 (Rowe).
T9216.11-22 (Rovffi).
Exhibit RC-02S1, 3838 ICR 34 - VPL.2GO0.0003.1904 at 1910.
Exhibit RC-0281,3838 ICR 34 - VPL.2000.0003.1904 at 1906.

206S Untendered exhibit. Further Supplementary Statement of Paul Rowe dated 25 May 2020 - VPL.0014.0035.00S1 at 0063 
[10H11]- 
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unavailable that day and his evidence that DSC Rowe honestly believed he was obliged 
to allow Mr Bickley to contact his lawyer.

59.24 First, at the time of Mr Biekley’s arrest, DSC Rowe still believed that arrangements had 
been made so that Ms Gobbo would not be available. For that reason, DSC Rowe did 
not expect Mr Bickley to be able to reach Ms Gobbo. However, DSC Rowe did not 
know that the SDU and Ms Gobbo had made their own further arrangements on 9 June 
2006 for Ms Gobbo to be available by phone.®®®®

59.25 Second, DSC Rowe allowed Mr Bickley to attempt to contact Ms Gobbo because he 
was obliged to do so under s 464C of the Crimes Act 1&58 (Vic). He did not believe he 
could proactively prevent Mr Bickley from contacting Ms Gobbo because of any 
perceived conflict,

59.26 The obligation to allow a person arrested to contact a lawyer was well known to DSC 
Rowe. These rights and their importance were reinforced for DSC Rowe every time he 
cautioned a person upon arrest.®®®® He had done many times in his career.®®®’

59.27 Along with the right to remain silent, an accused person’s right to a lawyer was covered 
in DSC Rowe’s training at the Academy.®’®®® At all relevant times, the Crimes Act 1958 
(Vic) has required that before a person in custody can be questioned, an investigating 
official must inform the person of their right to communicate with or attempt to 
communicate a lawyer.®®®® The investigating official must then as soon as practicable 
afford reasonable facilities to enable the person to contact their lawyer and allow them 
to communicate with them in circumstances where the communication will not be 
overhead.If this requirement is not complied with, evidence of confessions or 
admissiorrs obtained during questioning may be inadmissible at trial.®®®®

59.28 There are exceptions to these obligations, hut they are strict and expressly set out in 
the Crimes Act itself. None of the express exceptions concern the Gircumstance where 
a person’s lawyer might be in conflict. Under s 464C(1Xc)-(d), an investigating official 
may delay a person’s attempts to contact a relative or legal practitioner if the 
investigating official believes on reasonable grounds that doing so may lead to the 
escape of an accomplice, or the fabrication or destruction of evidence, or that the 
questioning is so urgent that it should not be delayed.®®®®

59.29 DSC Rowe was aware of the exceptions. This is demonstrated by DSC Rowe’s notes 
from the evening of 25 April 2006, which indicate that he delayed Milad Mokbel’s 
contact with a family member on the grounds of preventing escape of aGcompiices and 
destruction of evidence,®®’’

Untendered e.xhibiS, Further Supplsmentary Statement of Paul Rowe dated 25 May 2020 ~ yPL.0014.0Q35.C061 at 0063 
[10H11].

2'®= Exhibit RC-0266, Statement of Paul Rovye dated 25 June 2019 - VPL.0014.Q035.0028 at 0054 [196]
Exhibit RC-0266, Statement of Paul Rowe dated 25 June 2019 - VPL.0014.0035.0028 at 0054 {196] <b).

2062 Exhibit RC-0266, Statement of Paul Rowe dated 25 Jurse 201S - VPL.0014.003S,002S at 0054 [196] (b)-(c).
Crimes Act 1358 fV/c.), s 464C(1i.
Crimes Act 1958 (Vic), s 464C(2}.

w Rypercerep [1993] 2 VR 109,120 (Phillips CJ. Marks and Southwell JJtand now under s 138 of the Uniform Evtrietice Act 
SO08 (Vic),

Crimes Act 19SS (Vre), s 464C( 1 )(c>-(di,
Untendered exhibit, Diary of Paul Rowe - VPL.OOOS.Qi 07,0001 at 0117.
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59.30 The requirement to provide access to a iav>/yer was understandably front of mind for 
DSC Rowe, especially given the consequences of failing to do so and how often it 
occurred in practice. In contrast, issues of crimina! defence lawyers’ potential conflicts 
were not familiar to DSC Rowe. In fact, DSC Rowe gave evidence that ia’wyers’ 
potential ethical breaches were not a day-to-day consideration of Victoria Police.^®®®

59.31 As it stands, the countervailing considerations of the rights upon arrest and lawyers’ 
conflict directly collided when DSC Rowe arrested Mr Bickley.

59.32 When Mr Bickley asked to speak with Ms Gobbo, DSC Rowe allowed him to try to 
contact her, as he was required to do under the Crimes Act 1Q5B (Vic), As the foliowing 
exchange with Counsel Assisting indicates, DSC Rowe understood that he had to allow 
Mr Bickley access to the lawyer of his choice and that he believed he had no power to 
prevent this:-'®®®

Ms Tittensor: You were aware at the time that she was in a completely 
Gonflicted situation as regards any representation or advice she 
might give to [Mr Bickley]?

Mr Rowe: I think ultimately she was, but —

Ms Tittensor: And you’re aware of that at the time?

Mr Rowe; He — I have to allow him to ring who he wants to ring. I can’t 
stop him ringing the solicitor be wants to. So —

Ms Tittensor; You say you have no power to stop him ringing her?—

Mr Rowe: No.

Ms Tittensor; Do you have a power to advise him that she's in a conflicted 
situation?

Mr Rowe: No.

Ms Tittensor: You don’t have any power to do that?

20® T330S,35-37 (Rowe), 
2060 13323,2-23 (Rowe),
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Mr Rowe; No.

Ms Tittensor: Did you seek any advice as to what you could do in 
circumstances?

Mr Rowe: ! think - I'd like to think my understanding of that section of the
Crimes Act is pretty good. Ultimately if someone wants to ring a 
solicitor, we allow them to do it. There's very rare circumstanees 
in which we deny it, and even then it's only temporarily.

59.33 The fact of the situation was that DSC Rowe fooused on providing Mr Bickley the 
opportunity to contact a lawyer - just as he did whenever he arrested someone and just 
as he was required to do under the Crimes Act. He also had to take care not to do 
anything that might expose Ms Gobbo as a source.

59.34 When Ms Gobbo unexpectedly answered, DSC Rowe believed he had no power to stop 
the two talking, as that wouid likely have breached the Crimes Act and uneovered
Ms Gobbo as a human source. Ultimately, he was put in an impossible position 
because of the SDU’s discussion on 9 June 2006. which had not been disclosed to him. 
But in no way did DSC Rowe do anything to perpetrate a “ruse” on Mr Bickley.

59.35 In those circumstances, the submissions made by Counsel Assisting in paragraphs 
[1614] and [1618] should not be accepted. In their place, the following express factual 
findings should be made.

(a) At the meeting between investigators from the Purana Task Force (DSS O’Brien, 
DS Flynn and DSC Rowe) and Officer White and Officer Green from the SDU, it 
was agreed that Ms Gobbo would make herself unavailable at the time of Mr 
Biekley’s planned arrest on 13 June 2006.

(b) On 9 June 2006, Officer White and Officer Green spoke with Ms Gobbo and 
discussed Ms Gobbo advising Mr Bickley by phone. The investigators including 
DSC Rowe were not made aware of this.

(c) DSC Rowe arrested Mr Bickley on 13 June 2006. DSC Rowe allowed Mr Bickley 
to attempt to contact Ms Gobbo because DSC Rowe was obliged by s 464C of 
the Crimes Act 1958 (Vic) to afford Mr Bickley the opportunity to contact a legal 
praetitioner,

(d) At the time of that arrest, DSC Rowe did not expect Mr Bickley to be able to reach 
Ms Gobbo as DSC Rowe still understood that Ms Gobbo w'ould be unavailable to 
receive Mr Biekley's call.

Counsel Assisting’s approach to fact finding at paragraph [1617]-(1618]

59.36 From a fact-finding perspective, the evidenee set out above demonstrates Counsel 
Assisting's submissions about the call on 13 June 2006 are not open on the evidence. 
As noted above, Counsel Assisting’s submissions did not refer to DSC Rowe’s highly 
relevant oral evidence and his supplementary statement with respect to this call. 
Instead, Counsel Assisting’s submissions rely upon a chain of inferences derived from 
their perception of attitudes and tones of voice in the recorded call.^O'O it is submitted 
that this is not a responsible approach to the analysis of the evidence before the 
Commission in relation to the call on 13 June 2006.

Counsel Assisting Submissions Volume 2 at 380 [ISIS],
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59.37 in paragraph [1618], Counsel Assisting perceive three precise facts from the tones of 
voice used in the caii:

(a) Counsel Assisting submit that Ms Gobbo was tricking Mr Bickley by “feigning a 
healthy disrespeet for the police” because she referred to DSC Rowe as “that 
copper”;

(b) Counsel Assisting observe that Ms Gobbo switches to a “persana!, somewhat 
coquettish tone” of voice when speaking with DSC Rowe and submit this 
demonstrates that DSC Rowe was “clearly aware of [Ms Gobbo’s] loyalties”,

(c) Counsel Assisting refer to DSC Rowe having to “maintain the faqade” of a 
policeman speaking with an independent lawyer, rather than someone who was 
part of a “conspiracy to have her client impticated in criminal activity and 
arrested”,

59.38 Even if one accepts that it might be appropriate to base such an allegation on tones of 
voice, there are exculpatory explanations that are equally as likely as the inculpatory 
ones that Counsel Assisting rely on. For example;

59.39 For a criminal barrister like Ms Gobbo who was used to dealing with organised crime 
figures who had just been arrested, a healthy - even performative - disrespect for 
police might be considered a routine part of the job.

59.40 Using a “personal, somewhat coquettish tone” is nothing out of the ordinary for 
Ms Gobbo. For example, there were no other witnesses In the Commission’s oral 
hearings who routinely referred to Mr Winneke QC as “Chris” when responding to 
questions put in eross examination.^'’^'’ Further, DSC Rowe obviously had no control 
over what tone Ms Gobbo might have used.

59.41 DSC Rowe’s professional tone is equally consistent with the true situation - an officer 
frustrated because he knew Ms Gobbo was meant to be unavailable.

59.42 In order to dispel the potential prejudice caused by Counsel Assisting’s presentation of 
this evidence, it is necessary and appropriate for the Commissioner to make an express 
finding of fact consistent with the proper understanding of DSC Rowe’s conduct. That 
finding of fact is set out at 59.35 above.

Submissions about meeting with DPP on 14 March 2007

59.43 On 14 March 2007, DS Flynn and DSC Rowe met with the Director of Public 
Prosecutions, Mr Paul Coghlan QC, and Ms Tamara Heffernan, a solicitor from the 
Office of Public Prosecutions. A memorandum that Ms Heffernan prepared in advance 
of the meeting'-''’^” demonstrates that Victoria Police asked for the meeting to discuss 
sentencing and other issues in Mr Biekley’s prosecution,

59.44 One of those issues was Ms Gobbo’s potential confliet of interest in acting for Mr 
Bickley in circumstances where Mr Biekley’s statements implicated Tony Mokbel, 
another client of Ms Gobbo’s. As Counsel Assisting’s submissions record at paragraph 
[2627]-[2628], Mr Coghlan QC agreed that Ms Gobbo had a conflict,

59.45 Counsel Assisting’s submission do not refer to the further enquiries that DSC Rowe 
took in late March 2007 to follow up with Ms Heffernan and ensure that Ms Gobbo did

See 112998.18; T12998,26; T13005.21; T13007.18: T13007,42; T13010.14; T13011.11; 113018,31: T i 3019.23; T1302.40: 
T13022.37; T1303.1: T13G33.30; T13041.12: T13044,19; T13052.44; T13063,34; T13149,43; T13176.16; T13200,9: 
T13289.2S; T13305.24: T1344Q.26.

2072 Exhibit RC43737, Office of Pubiio Prosecution Memorandum from Tamara Heffeman to Pau! Coghlan dated 13 March 2007 
-COR. 1000.0001,0159, 
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not represent Mr Bickley. On 28 and 29 March 2007, DSC Rowe exchanged emails 
with Ms Heffernan regarding Ms Gobbo’s eonflict.^®^'^ Ms Heffernan noted in her email 
on 28 March 2007 that she had spoken to Ms Macaulay, who was aware of Ms Gobbo’s 
conflicts and so would brief a different counsel.

69.46 DSC Rowe was evidently not satisfied this wouid solve the problem, so asked 
Ms Heffernan a number of follow up questions in a further email:

its my understanding that the onus would be on Nicola GOBBO to excuse herself, 
is this correct? And if she doesn’t, is it the case that there would be very little we 
could do? The only reason I ask is [Bickley] has been very determined in wanting 
to use her.

59.47 Ms Heffernan’s replied that Ms Gobbo would either need to withdraw from acting, or 
obtain the advice of the Ethics Committee, which was likely to advise her she could not 
act.

59.48 It is submitted that DSC Rowe acted property in bringing Ms Gobbo’s conflict to the 
attention of the OPP and taking further steps to ensure Ms Gobbo did not represent 
Mr Bickley in future hearings in his prosecution.

59 49 At paragraph [26,29]. Counsel Assisting submit that DS Flynn and DSC Rowe’s conduct 
at the 14 March 2007 meeting was “of concern that two experienced Purana Task Force 
investigators’’ did not disclose Ms Gobbo’s role as a human source to Mr Coghlan QC, 
This is unfair and unnecessary criticism in circumstances where DS Flynn and DSC 
Rowe were taking proactive steps to ensure that Ms Gobbo played no further part in Mr 
Biekley’s prosecution,

59.50 in any case, Counsel Assisting are wrong to describe DSC Row'e as an “experienced 
Purana Task Force investigator”, Sy March 2007, DSC Rowe had less than two years’ 
experienee as a Detective, with Purana being only his second deteettve role.

Evidence given at Radi committal in January 2008

59.51 In paragraphs [26443"[2648] of their submissions. Counsel Assisting refer to evidence 
given by DSC Rowe before the Commission about a committal proceeding for Abdallah 
Radi, which took place in Januafy 2008 and included Mr Bickley giving evidence against 
Mr Radi,

59.52 Counsel Assisting do not propose any express adverse finding about DSC Rowe’s 
conduct. Nor do they overtly criticise that conduct. However, Counsei Assisting 
present facts that might suggest DSC Rowe was tasked by Officer Smith from the SDU 
to instruct Mr Bickley to conceal the fact that Ms Gobbo had attended to advise him 
after his arrest.^'^^’^ It should be noted that Counsel Assisting property and fairly present 
DSC Rowe's evidence denying that this occurred.

59.53 However. DSC Rowe was challenged about his denial in a way that might suggest he 
was not forthright with the Commission. As set out in paragraph [2648], Counsel 
Assisting chalienged DSC Rowe’s denials on a number of bases ” Including 
suggestions that his denials did not “sit well’’ with other evidence.

59.54 Given the potential seriousness of the u nderlying allegation, It Is appropriate that the 
Commissioner address this allegation and make a factual finding. Based on the 
following proper review of the evidenee, it is open to the Commissioher to find that DSC

Exhibit RC-0739, Email chain between Rowe, Flynn, and Heffernan re OB dated 28 March 2007 ~ VPL,8030.0200,3220. 
Counsel Assisting Submissions Volume 2 at 65G j:2S45]-(2646],
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Rowe did not ask or instruct Mr Bickley to conceal or obscure the fact that Ms Gobbo 
had advised him after his arrest.

59.55 Counsel Assisting’s submissions rely only the summary of events recorded by the SDU 
in the ICRs. Their questioning similarly proceeded only on the basis of the ICRs, 
However, the ICRs provide an incomplete and misleading picture of ho-w the eommitta! 
unfolded.

59.56 As it stands, the transcript of the Radi Committal was produced to the Commission in 
January 2020 (after DSC Rowe was questioned).20"s v/yjth the benefit of that transcript, 
there are two critical reasons why the evidenee cannot support any conclusion that 
DSC Rowe instructed Mr Bickley not to mention Ms Gobbo’s role as his lawyer at the 
Radi Committal,

59.57 First, the transcript of the Radi Committal demonstrates that there was no occasion for 
Mr Bickley to conceal Ms Gobbo’s involvement, as he was never asked any questions 
that wouid have raised her involvement.

59,58 The ICR for 21 January 2008 indicates that DSC Rowe told Officer Smith that the 
defence had tried to ascertain who gave Mr Bickley legal advice. The ICR records that 
DSC Rowe said that Mr Bickley named Theo Magazis, Ms McCauley and Phil Dunn - 
but not Ms Gobbo.2‘j^ This evidently gives rise to the suggestion that Mr Bickley 
concealed Ms Gobbo’s involvement.

59.59 It is right to say that Mr Bickley was questioned about w+io gave him legal advice. It is 
right to say that Ms Gobbo is not mentioned in Mr Biekley’s evidence. But critically, the 
details of the transcript indicate that the defence never asked any questions that might 
have raised Ms Gobbo’s involvement. Therefore, there was never any occasion for 
Mr Bickley to conceal Ms Gobbo’s involvement.

59.60 Counsel for Mr Radi, Mr Shireffs QC, questioned Mr Bickley about the 13 June 2006 
arrest. Mr Shireffs’ questions related to Mr Biekley’s SQlicitors, not his barristersr^O’’^

Mr Shireffs QC; When you were arrested and charged fay Dale Flynn, or
shortly after that, did you agree to cooperate with police?

Mr Bickley: Yes.

Mr Shireffs QC: Was it that cooperation that led you to making the
statement date 13 June 2006, which is Exhibit A in this 
proceeding?

Mr Bickley: Yes.

Mr Shireffs QC: At that time, who were your solicitors?

Mr Bickley: It could have been Theo Magazis, I think.

59.61 When addressing the issue of Mr Biekley’s plea. Mr Shirrefs’ questions were only about
Mr Biekley's solicitors, 
his barrister wasi^o^®

Mr Shireffs expressly told Mr Bickley he is not interested in who

21 January 2008 - VPL.0099.QQ23.0008; 22 January 2008 - yPL.0099,0023.0097; 23 January 2008 - 
VPL.0089.0023.0191: 24 January 2008 - VPL .0099.0023.0284.

Exhibit RC-0281, 3838 iCR 119 - VPL.2G00.DO03.3166.
Untendered exhibit, VPL.0099.0023.0008 at 0025.8-15.

2®® Untendered exhibit, VPL.OG99.0023.0097 at 0029.23-31.
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Mr Shireffs QC: Can you recall who the solicitors were who were acting for 
you at that time?

Mr Bickley: 1 had a QC acting for me.

Mr Shireffs QC: I'm asking about the solicitors, not the barrister?

Mr Bickley; Margaret McAuley.

Mr Shireffs QC; Of Campbell McAuley solicitors?

Mr Bickley: That's correct.

Mr Shireffs QC: You're representing [sic] by Mr Philip Dunn QC, is that 
right?

Mr Bickley: That’s correct.

Mr Shireffs QC: Was he the same barrister that represented you on your 
ball application in 2005?

Mr Bickley: No.

59.62 it is readily apparent that Mr Shireffs’ questions were focused on Mr Biekley’s solicitors 
because he wanted to establish that Mr Bickley had been advised of the potentially dire 
consequences of conviction for the conspiracy offence. This would ground a 
submission that Mr Bickley was motivated to exaggerate his knowledge of offending 
(including alleged offending by Mr Shireffs' client, Abdullah Radi) so that Mr Bickley 
could make a deal with police to lessen his own punishment.

59.63 The significance of this is that the assumed premise of Counsel Assisting’s questioning 
and their submissions is not correct. Counsel Assisting’s questioning was premised on 
the assumption, read into ICR for 21 January 2008, that Mr Bickley was questioned 
about legal advice in a way that should have raised Ms Gobbo’s involvement. The 
assumption is apparent from the conciuding question that Counsel Assisting put to Mr 
Bickley on this issue: 2079

Mr Woods: it seems that if this is a conversation that occurs while you're in 
the witness box, that it's not the whole truth given there’s no 
mention of Gobbo being there, you accept, I mean you’ve said 
why that is, but you accept that’s the situation?

Mr Bickley: Yes.

59.64 Put shortly, such a conversation did not occur while Mr Bickley was in the witness box 
at the committal hearing. The premise for the suggestion of untruthfulness falls away 
because there simply was no occasion for Mr Bickley to conceal Ms Gobbo’s 
involvement.

59.65 Second, in addition to the above, DSC Rowe gave clear and cogent evidence that he 
never spoke to Mr Bickley about concealing Ms Gobbo’s role as a lawyer. DSC Rowe’s 
denial was absolute - mo way”.2“so

59.66 However, DSC Rowe's denial came with further explanation. He explained that it would 
be “crazy”2o®^ to speak to witnesses about concealing Ms Gobbo’s role because doing

2379 f9354.29-33 (Mr Bickley) (e.mphasia added).
20® T9171.29 (Rowe).
23S1 T9172.17-22 (Rowe). 
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so immediately raises questions about why that was being concealed, which would in 
turn “raise more suspicion about her role as an informer’’.2°82

59.67 This means that a finding that DSC Rowe advised Mr Bickley to conceal Ms Gobbo’s 
involvement therefore would involve combining two acts that DSC Rowe would not do - 
interfere with witness testimony and risk disclosure of a human source. Even without 
considering the reasons above, such a finding is highly unlikely. But with those 
reasons, such a finding is utterly unsustainable.

60 DSC Rowe’s dealings with Milad Mokbel
60.1 Two aspects of Counsel Assisting’s submissions concerning Milad Mokbel should be 

addressed. First is the circumstances around his arrest on 25 April 2006. Second is 
the proposed finding at paragraph [2689] that DSC Rowe and DS Flynn “would have 
been aware they could have” raised issues concerning Ms Gobbo informally advising 
Milad Mokbel with the DPP, Paul Coghlan QC, in around March 2007.

Circumstances surrounding Milad Mokbel’s arrest

60.2 Milad Mokbel was arrested on 25 April 2006. He was arrested at his home on drug 
charges that followed from Mr Cooper delivering him a package.^osa ypat delivery had 
been arranged during conversations between Milad Mokbel and Mr Cooper at a cafe in

PH
Melbourne’s inner north. Those conversations had beenl^^^^^^^H while Mr 
Cooper was cooperating with police.2084

60.3 The events following Milad Mokbel’s arrest are as follows:

(a) After his arrest, Milad Mokbel asked to speak with Ms Gobbo and spoke with her 
on the phone. Milad Mokbel was then taken to the St Kilda Road Police 
Complex.2°®5

(b) At 1:05 am, DSC Rowe arrived back at St Kilda Road.2°®®

(c) At 1:09 am. Officer Sandy White met with Ms Gobbo at St Kilda Road to discuss 
the approach regarding Milad Mokbel. As Officer Sandy White’s diary records,^®®^ 
the plan regarding Mild Mokbel was “advice re conflict, rep [Mr Cooper]”. DSC 
Rowe was not aware that Ms Gobbo met with Officer White.20®®

(d) At 2:28 am, Milad Mokbel’s initial interview began. Shortly after the interview 
began, Milad Mokbel asked to speak with Ms Gobbo. His interview was 
suspended to allow him to do so. Ms Gobbo spoke to Mr Mokbel privately for 
around 20 minutes.^®®®

(e) At 3:13 am, shortly after she had spoken privately with Milad Mokbel, Ms Gobbo 
told DS Flynn that Milad Mokbel wanted to plead guilty to charges against him. 
DS Flynn’s diary records that “Gobbo stated M Mokbel wants to plea to traffick 
LCQ DOD” - that is, he wanted to plead to a charge of trafficking a large 
commercial quantity of a drug of dependence.^®®®

2082 79172.38-41 (Rowe).
2083 Exhibit RC-0266, Statement of Paui Rowe dated 25 June 2019 - VPL.0014.0035.0028 at 0038 [82](d).
2084 Exhibit RC-0266. Statement of Paui Rowe dated 25 June 2019 - VPL.0014.0035.0028 at 0038 [82],
2085 Exhibit RC-0266, Statement of Paui Rowe dated 25 June 2019 - VPL.0014.0035.0028 at 0039 [84]-[85].
2088 Untendered exhibit. Diary of Paui Rowe - VPL.0005.0107.0001 at 0119.
2087 Exhibit RC-0391, SW diary entry of 18 Aprii 06 - VPL.2000.0001.0677 at 0713-0714.
2088 79207.38-40 (Rowe).
2089 Exhibit RC-0266, Statement of Paui Rowe dated 25 June 2019 - VPL.0014.0035.0028 at 0039 [84]-[87].
20“ Exhibit RC-0560. Diary of Daie Flynn - VPL.0098.0150.0001 at 0042.
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(f) At 3; 15 am, Ms Gobbo toid DSC Rowe that she would not be acting for
Milad Mokbel. She said she had told Milad Mokbel this was because she was 
representing Mr Cooper. She told DSC Rowe that Milad Mokbel was unhappy 
about the situatlon.^'®^

(g) At 4:05 am, Milad Mokbel asked to speak with DS Flynn and DSC Rowe.
As recorded in DSC Rowe's diary, Milad Mokbel said that he wanted to plead 
guilty at the first opportunity.^ DSC Rowe’s evidence was that it seemed 
Milad Mokbel simply wanted to get his charges dealt with as quickly as 
possible.^ Ultimately Milad Mokbel did plead guilty and Ms Gobbo did not 
represent him at his plea.^Q®’

60.4 At paragraph [1460], Counsel Assisting assert that when Ms Gobbo spoke to Milad 
Mokbel, she did not simply explain to Milad Mokbel that she could not act for him. it is 
necessary to deal with this assertion because elsewhere in their submissions, Counsel 
Assisting repeat this assertion as fact-^o®

60.5 That assertion is not open on the evidenee and should be rejected. Counsel Assisting 
base this assertion on two facts. First, they rely on the fact that Ms Gobbo told DS 
Flynn that Milad Mokbel wanted to plead guilty to charges against him. Second, they 
rely on Milad Mokbel then repeating this intention to DS Flynn and DSC Rowe shortly 
after.

60.6 These facts alone do not demonstrate that Ms Gobbo gave legal advice to Milad 
Mokbel. It is just as likely that Milad Mokbel came to his own decision to plead guilty 
without any advice from Ms Gobbo. As DSC Rowe’s evidence indicates, it seemed to 
DSC Rowe that Miiad Mokbel simply wanted to be done with his charges as quickly as 
possible.^o®®

60.7 As it stands. Counsel Assisting’s own submissions refer to a number of other instances 
where Milad Mokbel had been arrested, including in April 2003 in relation to a 
clandestine laboratory set up by Mr Cooper,and other charges Milad Mokbel had 
faced in 2001 through 2004.^°®® Given that previous experience, Milad Mokbel was 
more likely to be able to make decisions for himself about what he would do.

60.8 Other available evidence makes it more likely than not that Ms Gobbo did not advise 
Milad Mokbel. In particular, Ms Gobbo had discussed the matter specifically with 
Officer White, who recorded in his diary that Ms Gobbo was to tell Milad Mokbel of her 
conflict because she was representing Mr Cooper.^®®® She then reported to DSC Rowe 
that she would not be representing Milad Mokbel, for the precise reason that she had 
discussed with Officer White. 2100

60.9 It cannot be inferred that Ms Gobbo advised Milad Mokbel because she spoke to him 
for around 20 minutes. Ms Gobbo may simply have used that time to explain to Milad 
Mokbel the nature and effect of her conflict. Or she may have spent that time trying to

Exhibit RC-026g, Statement of Paul Rov/e dated 25 June 2019 - VPL.00t4.Q035.0028 at 0039 fS8).
Untendered ex.hibit, Diary of Paul Rowe - VPL.0005.Ot07.0001 at 0119.
Exhibit RC-Q266, Statement of Paul Rowe dated 25 June 201S - VPL.OOt4.0035.0028 at 0039 [90].
Exhibit RC-0266, Statement of Paul Rowe dated 25 June 2019 - VPL.OOt4.0035.0028 at 0048 [tSO].
Counsei Assisting Submissions Volume 2 at 436 [1841].
Exhibit RC-0266, Statement of Pau! Rowe dated 25 June 2019 - VPL.OOt4.0035.0028 at 0039 [90], 
Counsei Assisting Submissions Volume 3 at 472 [10].
Counsei Assisting Submissions Volume 3 at 473 [13,1].
Untendered Exhibit, Diary of Officer Sandy White - VPL.2OOO,OQ01.0677 at 0741,
Exhibit RC-0266, Statement of Paul Rowe dated 25 June 2019 - VPL.OOt4.0035.0028 at 0039 [88]. 
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mollify Milad Mokbel because, as Ms Gobbo explained to DSC Rowe, Milad Mokbel 
was unhappy that she refused to represent him.™"'

60.10 Ultimately, whatever Ms Gobbo did say to Milad Mokbel, it is clear that DSC Rowe took 
appropriate steps to manage any concerns about Ms Gobbo advising him in 
circumstances where she was conflicted. DSC Rowe believed at the time of Milad 
Mokbel’s arrest that the SDU had toid Ms Gobbo not to represent Milad Mokbel and to 
identify a conflict of interest as the reason why?’'’^

60.11 From DSC Rowe’s perspective, the events surrounding Milad Mokbel’s arrest indicated 
that the process of the SDU managing Ms Gobbo was working as it should. DSC 
Rowe was not part of the conversation between Officer Sandy White and Ms Gobbo on 
the night of the arrest. But DSC Rowe did not need to be, as managing Ms Gobbo was 
not his rote and he was not aware of ali the facts relating to her position as a source. 
He had to trust that those arrangements had been made.

60.12 In a different and ideal situation, Ms Gobbo might not have spoken with Milad Mokbel at 
all. it is apparent that Ms Gobbo felt the need to explain her actions to Milad Mokbel, 
most likely to minimise the risk of Milad Mokbel and others seeing her as disloyal.
But the effect of her actions was the same. She was not acting for Milad Mokbel.

Proposed finding about raising Ms Gobbo’s conflict with DPP

60.13 On 14 March 2007, DS Flynn and DSC Rowe met with Ms Tamara Heffernan, a senior 
solicitor at the OPP and Mr Coghlan QC, the Director of Public Prosecutions (DPP), 
The meeting was to discuss Mr Biekley’s prosecution, not Milad Mokbel’s. This meeting 
and what DSC Rowe did in the weeks following are also considered above in relation to 
Mr Bickley.

60.14 At paragraph [2689], Counsei Assisting propose a finding that, based on what occurred 
at that meeting, that DS Flynn and DSC Rowe “wouid have been aware that they could 
have" also asked Mr Coghlan QC to take steps to ensure that Milad Mokbel had 
independent legal representation.

60.15 Neither DS Flynn nor DSC Rowe were asked whether they considered raising Miiad 
Mokbel’s position with Mr Coghlan.

60.16 There are three reasons why Counsel Assisting’s proposed finding should not be made,

60.17 First, the proposed finding incorrectly assumes Victoria Police, rather than the Office of 
Public Prosecutions, was responsible for dealing with issues about defence lawyers’ 
conflicts. DSC Rowe’s evidence was that lawyers’ conflicts and ethical breaches were 
not something that Victoria Police dealt with,2’'°3 indeed, the memorandum prepared by 
a senior solicitor at the OPP for the Bickley meeting indicates that the Victoria Police 
went to the OPP for advice about what to do about an apparent conflict.^^O'*

60.18 Second, it is manifestly unfair to make a hypothetical finding about DSC Rowe’s 
conduct in circumstances where Counsel Assisting failed to ask him about it. The 
proposed finding is a finding that DSC Rowe “would have been aware [he] could have’’ 
asked Mr Coghlan QC to address Ms Gobbo’s conflict. To properly lead evidence on 
this matter, DSC Rowe should at least have been asked:

Exhibit RC-0266, Statement of Paul Rowe dated 25 June 2019- VPL.0014.0035.0028 at 0039 [SS],
Exhibit RC-0266, Statement of Paul Rowe dated 25 June 2019 - VPL.0014.0035.002S at 0039 [89J, 

“®T3305.3S-37(Rowe).
2to< Exhibit RC-0737, Office of Public Prasecution Memorandum from Tamara Heffernan to Pau! Coghlan dated 13 March 2007

-COR. 1000.0001,0159,
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(a) whether the meeting with the DPP prompted him to consirfer asking Mr Coghian 
QC to assist with preventing Ms Gobbo’s attempts to informally reinsert herself 
into Milad Mokbel’s matters; and

(b) if he considered that opportunity, why he did not take it.

60.19 The failure to lead this evidence cannot be covered up by couching findings as a vague 
hypothetiGat. It is entirely possible that DSG Rowe had a very good reason why he was 
not aware of that opportunity or why he did not take the opportunity. However, DSC 
Rowe has had no opportunity to supply any such evidenee.

60.20 Third, even without the benefit of properly led evidence, there are apparent reasons 
why the finding should not be made. In particular, the conflict issues created by Ms 
Gobbo’s involvement in Mr Biekley’s case were different to those arising in Milad 
Mokbel’s case. There is no basis to infer that the methods of preventing Ms Gobbo 
appearing in court for Mr Bickley might have been effective in dealing with Ms Gobbo’s 
informal background work for Miiad Mokbel.

60.21 In Mr Biekley’s case, Ms Gobbo sought to involve herself formally, on a brief from
Mr Biekley’s solicitor, Margaret Macauley. DSC Rowe took proactive steps to stop this 
occurring. In March 2007, DSC Rowe exchanged emails with a Senior Solicitor at the 
OPP, Tamara Heffernan, regarding Ms Gobbo’s apparent conflict in acting for Mr 
BickleyMs Heffernan had noted that Ms Macaulay was aware of Ms Gobbo’s 
conflicts and so would brief a different counsel. DSC Rowe was not satisfied this would 
solve the problem, so asked Ms Heffernan a number of follow up questions in a further 
©mail:

Its my understanding that the onus would be on Nicola GOBBO to excuse herself, 
is this correct? And if she doesn’t, is it the case that here would be very little we 
could do? The only reason I ask is [Bickley] has been very determined In wanting 
to use her.

60.22 Ms Heffernan’s reply was made clear that there needed to be formal processes through 
the Victorian Bar Ethics Committee in order to prevent Ms Gobbo from acting.
Ms Heffernan replied that “Ail we can do is advise that the DPP is of the view that a 
conflict plainly exists” and that it relied upon Ms Gobbo withdrawing herself or seeking 
approval from the Victorian Bar’s Ethics Committee:

Hi Paul,

Ail we can do is advise that the DPP is of the view that a conflict plainly exists.

When I raised that with Margaret, she didn't dispute that.

Arid if Nicola tried to act (and I don't think she would) she would have to seek the 
advice of the Ethics Committee of the Victorian Bar.

Having read a number of their rulings re conflicts, rm confident that they would 
advise that she cannot act.

60.23 This email exchange is significant because it demonstrated to DSC Rowe that even 
once a conflict was raised with the OPP, the ultimate mechanism for managing conflicts 
relied upon Ms Gobbo refemlng herself to the Ethics Committee of the Victorian Bar,

60.24 Ms Gobbo’s involvement with Milad Mokbel was informal and would have been hard to 
control with a formal referral to the Bar’s Ethics Committee, DSC Rowe understood that

2-105 Exhibit RC-0739, Email chain between Rowe, Flynn, and Heffeman re DB dated 28 March 2007 - VPt.6030.0200.3220.
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Ms Gobbo was assisting Miiad Mokbel “as a favour” because he was having trouble 
paying his legal bills.^”'® He also said it seemed that Ms Gobbo refused to pull herself 
away from Milad Mokbel and others, and kept agreeing to help them out when they 
asked. 2’07

60.25 Had DSC Rowe considered the hypothetical scenario now posed by Counsel Assisting, 
a formal process of asking Ms Gobbo to refer herself to the Bar Ethics Committee would 
have seemed highly unlikely to stop her involving herself In Miiad Mokbel’s matter.

Exhibit RC-0266, Statement of Pau! Rowe dated 25 June 2019 - VPL.OOt 4,0035.0028 at 0048 fl SO]. 
-■®' Exhibit RC-0266, Statement of Pau! Rowe dated 25 June 2019 - VPL.G0U,0035.0028 at 0048 [151],
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K. Submission of Inspector Dale Flynn
61 Introduction
61.1 Inspector Dale Flynn is a dedicated and hard-working police officer who has been a 

sworn member of Victoria Police for 33 years. As the lead investigator for Operation 
Posse, then Detective Acting Senior Sergeant Flynn was aware of Ms Gobbo’s 
involvement as a human source. Mr Flynn navigated these unprecedented events in 
accordance with his training, experience and knowledge and by adopting the course 
laid down by his superiors. At all times Mr Flynn believed that he was acting lawfully 
and ethically. He did his best in this unique scenario. Giving evidence about these 
matters before a Royal Commission “was something we never, ever would have 
dreamed would have occurred”.2108

61.2 Mr Flynn relied on the safeguards he knew to be in place - the SDU, the chain of 
command and Ms Gobbo’s professional obligations. In dealing with the “complex’’^'^°^ 
situation of Mr Cooper’s arrest, those safeguards failed. Unfortunately, without relevant 
training or experience, Mr Flynn was not in a position to realise that these safeguards 
had failed, let alone know how to deal with the situation when they did.

61.3 With the benefit of hindsight, Mr Flynn recognises that there were things that he would 
have done differently. But, at no time, did Mr Flynn have any intention to act with 
impropriety.

61.4 In conducting his inquiry for the Independent Broad-Based Anti-Corruption Commission, 
the Honourable Murray Kellam AO QC found just that - Mr Flynn did not intend to act 
with impropriety. Mr Flynn was cross-examined before Mr Kellam without notice as to

I Relevance

61.5 Counsel Assisting’s submissions disregard the clear delineation of roles and 
departments within Victoria Police and the strict chain of command by which the 
organisation operated. These features of Victoria Police are fundamental to 
understanding and assessing Mr Flynn’s conduct.

61.6 Mr Flynn was as an investigator. His “focus was on catching [Mr Cooper/’.^'iio Victoria 
Police was organised in such a way that Mr Flynn could conduct himself in an almost 
blinkered fashion by directing all of his energy on maintaining the progress of an 
investigation. The SDU had been recently established to ensure that the management 
of human sources was separated from the investigative role. Mr Flynn relied on the 
SDU as the experts in managing human sources; they possessed specialised 
knowledge and experience that Mr Flynn lacked. While, in retrospect, knowing what we 
know now, this organisational structure may be queried and criticised, it would be unfair 
to assess Mr Flynn’s conduct without this lens.

61.7 Further, Victoria Police was a top-down organisation. Mr Flynn was aware that his 
superiors knew of Ms Gobbo’s use as a human source and that her use had been 
sanctioned by senior members of Victoria Police. It was reasonable for Mr Flynn to

2’“ T6660.4-5 (D Flynn).
2’“T6788.47-T6789.1 (D Flynn).
21’0 T6786.21 (D Flynn). 
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assume that from their willingness to proceed that there was nothing improper about Ms 
Gobbo’s invQivement.

61.8 Other structural deficiencies within Victoria Police also contributed to Mr Flynn making 
decisions which, with the benefit of hindsight, he accepts could have been handled 
differently. Mr Flynn had received inadequate training in relation to his obligations of 
disclosure and the making of public interest immunity claims, particularly within the 
unique context of Ms Gobbo’s dual roles as a human source and barrister. In addition, 
he had received no training in relation to the identification and management of conflicts 
of interest.

61.9 Counsel Assisting submit that it is open to the Commission to make certain adverse 
findings about Mr Flynn’s conduct. In some instances, making these findings would 
require the Commissioner to reject Mr Flynn’s evidence before this Commission and, in 
others, to ascribe to him an intention to act improperly or for an improper purpose in the 
conduct of his policing duties. Counsel Assisting’s submissions however misstate, 
overlook or ignore critically relevant evidenee. They must he approached with caution.

61.10 Counsel Assisting’s submissions unfairly portray concessions that Mr Flynn made with 
the benefit of hindsight as evidence of his knowledge at the relevant period. This 
demonstrates hindsight bias and is an inappropriate form of reasoning. Mr Flynn’s 
honesty and willingness to make appropriate concessions does not provide evidenee of 
previous impropriety. This is not only an unfair and improper way to treat such 
evidence, but it is also iriconsistent with the evidence that actually addresses Mr Flynn’s 
state of knowledge when dealing with Ms Gobbo.

©1.11 Mr Flynn accepts that “mistakes were and that “if we had oar time again we
would probably do [certain things] differentif.^'^^^ In particular, he acknowledges that 
knowing what he knows now, he wouid do the arrest differently,3 and not involve Ms 
Gobbo.^iw He would also ask more questions, especially about legal professional 
pr)vilege,33is and conflict of interest,^'He also would have sought legal advice much 
earlier.2'”3 These are ali concessions with the benefit of hindsight and do not provide an 
evidentiary basis for assessing Mr Flynn’s conduct at the time these events occurred.

61.12 Mr Flynn never acted with impropriety. To the extent Counsel Assisting’s proposed 
findings suggest otherwise, they are not open on the evidence. In place of those 
findings, these submissions set out proposed findings that are open on the evidence 
and take full account of the evidence before the Commission. In the time avaiiable, it 
has not been possible for Mr Flynn to address every tactual matter concerning him in 
Counsei Assisting’s submissions. Therefore, in these submissions, Mr Flynn principally 
addresses those factual findings urged by Counsel Assisting which are adverse to Mr 
Flynn and draws to the Commissioner’s attention additional facts, not addressed by 
Counsel Assisting, which are relevant to an assessment of Mr Flynn’s conduct.

61.13 These submissions are organised as follows:

(a) Section 62 addresses Mr Flynn’s work history and his evidence to the 
Commission. Mr Flynn gave credible, reliable, and candid evidence. While he

T7211.11 (DFiynn).
21’2 76655,28-29 (D Flynn).
2”518655.28-29(0 Flynri).

T6777.12-14; T6849.37-40; T7265.42-46 (D Flynn).
2”516655.23-28 (D Flynn).
2”® 16692.6-22 (D Flynn).

16655.27-35 (D Flynn). 
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made appropriate concessions with the benefit of hindsight, it would be unfair to 
judge Mr Flynn’s conduct on the basis of what he knows now;

(b) Section 63 addresses why the Commissioner cannot be satisfied that Mr Flynn 
intended to act with impropriety in connection with Ms Gobbo;

(c) Section 64 sets out some of the background to Mr Flynn’s involvement with 
Mr Cooper and Ms Gobbo;

(d) Section 65 critically examines the evidence surrounding the circumstances 
surrounding Mr Cooper’s arrest to demonstrate that there is no basis for finding 
that Mr Flynn intentionally acted improperly in the manner with which he 
navigated this situation;

(e) Section 66 addresses Mr Flynn’s involvement with Mr Cooper following his arrest;

(f) Section 67 demonstrates that when all the evidence is considered as a whole in 
respect of the arrest and ongoing cooperation of Mr Flynn there is no proper basis 
to make the findings identified in Counsel Assisting’s submissions; and

(g) Section 68 explores the fact that, at all times, Mr Flynn conduct himself in line 
with the directions of Victoria Police that Ms Gobbo’s identity as a human source 
was to be kept confidential.

61.14 This submission should be read with the submission in Part B above as to why the
Commissioner does not have the power to make]
Relevance at paragraphs [1935]-|Relevanc

I Relevance

and should decline to make such
findings.

62 Mr Flynn as a witness and hindsight reasoning
Mr Flynn’s work history

62.1 Mr Flynn joined Victoria Police in 1987 at the age of 25. He completed Detective 
Training School in December 1992 and the Investigators Management Course in 2002. 
In February 2002 he commenced as a Detective Sergeant at the Major Drug 
Investigation Division (MDID) reporting to then Detective Senior Sergeant Jim O’Brien. 
In November 2005, he moved to the Purana Taskforce, where he remained until 
January 2008. In March 2006, he held the rank of Acting Detective Senior Sergeant and 
in July 2007 assumed the role of Detective Senior Sergeant permanently.

62.2 Mr Flynn is currently employed by Victoria Police as a Regional Emergency 
Management Inspector in the Southern Metro Region, attached to the State Emergency 
and Support Command. He has undertaken this or similar roles since 2014 and he has 
not been involved in criminal investigations since that time.

62.3 As the lead investigator of Operation Posse, he led an investigation crew in one of the 
highest priority task forces for Victoria Police during the time in question. The entire 
organisation was under enormous pressure to deliver results in the gangland war.
Mr Flynn was also exposed to an extremely unusual situation, Ms Gobbo’s involvement 
as a human source, and he was forced to navigate it with inadequate training or 
guidance from the organisation.

62.4 In that pressurised climate, Victoria Police let its officers down. This was recognised by 
Mr Kellam in his report in February 2015, he stated: “/ consider that any impropriety on 
behaif of individual police officers is substantially mitigated by the lack of guidance and 
supervision that those officers should have had from their superior officers, particularly 
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in the prevailing unique circumstances”.2"'s Mr Kellam went on to say that in his view, 
the:'^"'’'®

conduct by individuai pciice officers resulted not from any personal intentien to 
act with impropriety on their part, but from what I consider to be behaviour 
constituting negligence of a high order on the part of triose responsible for their 
supervision, guidance, instruction and management in the particular prevailing 
circumstances of obvious attendant risk.

82.5 In his evidence, Mr Flynn described the use of Ms Gobbo as a ‘‘systemic fault or error 
made by trie organisation”'2° This was not an attempt to deflect or blame others. 
Rather, Mr Flynn recognised how wider organisational failures had created the situation 
he then had to deal with. From the moment Ms Gobbo was registered, the integrity and 
ethical framework within which the investigators, such as Mr Flynn, operated was 
compromised. Mr Flynn, and other investigators, received information from the SDU 
and from Mr O’Brien that had not been appropriately filtered and assessed. But he was 
blind to this fact and therefore ignorant to the ethical impacts of acting on this 
intelligence. The failure of the SDU and Ms Gobbo to appropriately manage
Ms Gobbo’s conflicts of interest meant that investigators were also caught up in her 
ethical maelstrom, and were caught up unwittingly. Mr Flynn did not intentionally act 
with any impropriety. He and trusted the systems and safeguards he knew to be in 
place. It’s only with hindsight that his conduct may seem, as Counsei Assisting seem to 
assert, insouciant to the extent of the issues that were unfolding.

62.6 Further, the consequences of the situation cannot be understated. If Ms Gobbo’s 
involvement as a human source had come to light at this time, Ms Gobbo would likely 
have been killed. Even in hindsight, Mr Flynn acknowledged that while it w'as 
unfortunate that the information about Ms Gobbo’s involvement did not come to tight 
easlier, he noted that “/ would still be In a quandary if the role that Ms Gobbo played as 
a human source was not public at that stage, i’d still be very concerned about the 
information coming to ligrif.'-^™

62.7 Mr Flynn always sought to conduct himself professionally and was well-liked. In cross
examination, Mr O’Brien, who was Mr Flynn’s direct manager for many years, stated 
that he “knew that a lot of people who knew Dale Fiynn trusted him.

Mr Flynn gave honest evidence before the Royal Commission

62.8 Mr Flynn was an engaged, honest and open witness. During six days of evidence and 
hundreds of questions in cross-examination, Mr Fiynn did not shy away from criticism, 
nor was he argumentative. Rather, he was considered, willing to make concessions and 
agreed with propositions put by Counsel Assisting even when they were against his 
interest. One such example was the exchange that occurred with Counsel Assisting 
regarding the steps taken by investigators to prevent others from knowing about
Ms Gobbo’s Involvement on the night of Mr Cooper's arrest:2''23

COUNSEL ASSISTING; No, I’m talking about the action on the part of 
investigators to prevent anyone from knowing, 
whether it be [Mr Cooper], his solicitor, Mr 
Hargreaves, any of the people against whom he

21™ Exhibit RC01135 - Keliam Report. 6 February 2015 (VPL.0007.0B01.1400 at .1483} (citatiohs omitted'!.
2’™ Exhibit RC01133 - Keliam Report, 6 February 2015 (.yPL.Q007.0001.1400 at .1483-1484) {citations omitted).
M20 T6660.7-9 (D Flynn).

T6791.24-28 {D Flynn).
T5506.10-16 (D Flynn).

2123 TS786.41-T6787.5 (D Fiynn), 
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gave evidence, steps were taken to prevent them 
from knowing, and indeed the court, what had 
occurred on the 22nd of April, and subsequent?

MR FLYNN: Wei! steps were taken to not reveal that Ms Gobbo
was a human source for Victoria Police, yes.

COUNSEL ASSISTING; Even though it was known that Ms Gobbo did not 
provide independent iega! advice to [Mr Cooper]?

MR FLYNN; Yes. Well again I don’t think I ever thought of it in
those terms but, yeah, I accept what you’re saying.

62.9 Mr Flynn conceded that while he was “initially...a littie bit defensive”, particularly of the 
decision of the High Court of Australia,he was willing to “accept that mistakes were

62.10 While Mr Fiynn does not have a strong recollection of a number of these events from 
thirteen years ago, he conceded things were possible, even where there was no 
evidenee to suggest that he had been aware of the events at the time.^''^®

62.11 At the start of his cross-examination, a number of hypothetical examples were put to Mr 
Fiynn fay Counsei Assisting. Critically, these hypotheticals were presented as if from a 
textbook, lacking any of the complexity, pressure or conflicting priorities faced by Mr 
Fiynn in dealing with Ms Gobbo’s involvement with Victoria Police.^''^^

62.12 These hypotheticals are stripped of any real value once one considers the operation of 
the chain of command, the pressure on investigators to deliver results in the unrelenting 
gangland war, and the fact that Victoria Police “had long operated on the presumption 
that the safety of a witness, or indeed a human soume, was paramount and that 
would.. .trump other considerations”.^™

62.13 Mr Flynn’s conduct should not be assessed out of context. He acted in accordance with 
organisational expectations and pursuant to the principles that he had been instructed 
to uphold. Mr Flynn cannot be held responsible fora lack of organisational management 
or foresight and certainly not for a lack of appropriate training.

62.14 To his credit, with the benefit of hindsight, Mr Flynn acknowledged on a number of 
occasions during his evidence that he would have conducted himself differently. For 
example, he stated that:

You know, in preparing to give evidence for this Gommission and looking back 
over the course of these investigations there’s probably things that if I had my 
time again I could,! would change but generally at the time of conducting the 
investigations I believe that I was adhering to [the SELFJprinciples, yes.^'™

62.15 This Commission is in a difficult position, it is never easy to assess decisions and 
behaviour with hindsight; all the unknowns are known, and the outcome is fact. Judging 
decisions and conduct with this benefit is misleading, as we typically have more 
information than the people we are judging and know at least one of the possible 
outcomes. When assessing the behaviour of an individual in the past, it is easy to see 
relation.ships and join dots which may not have been apparent or available to that

A8 (s pssuiTonym) v CD (a pseudonym) (201S) AtJR 321, 
3125 T7211,9-11 (D Flynn}.

See, eg, T6750,25-42; T6882.38-44; T6787.3-6 (D Flynn).
T6656.18-T6S59,9 (D Flynn).

2™ T12594.6-9 (L Cornelius).
2«3ts655,11-16(D Flynn). 
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person at that particular snapshot in time. As the Full Court of the Supreme Court of 
South Australia held in Macks v ViscaneHo: “There is a limit to the ability of a person to 
forecast; everything makes sense in hindsight, it is a trap to think that what makes 
sense in hindsight was predictable"Hindsight suggests that he should have known. 
should have asked questions, and he should have acted.

62.16 it is important not to judge Mr Flynn’s actions with respect to his current state of 
knowledge and understanding. To do so would be an impermissible application of 
hindsight reasoning. As far as possible, these submissions have sought to assist the 
Commission to point out where Mr Flynn’s evidence was given with the benefit of 
hindsight.

62.17 Mr Flynn refers to and adopts Victoria Police’s submissions on hindsight reasoning.

63 No intention to act with impropriety
63.1 Mr Flynn’s involvement in the events connected to Mr Cooper’s arrest and cooperation 

with Victoria Police is dealt with in detail below'. However, it is important to understand 
the context in which that occurred - in particular, Mr Flynn’s role as an investigator and 
the safeguards and processes he understood were in place to deal with high risk human 
sources.

63.2 There are six key features of the evidence that supply the context necessary to 
understand why Mr Flynn never intended to act with any Impropriety.

63.3 First, Mr Fiynn was an investigator. He was not an expert in managing human sources. 
Having recently been established in the wake of corruption within Victoria Police arising 
from improper relationships between investigators and informers, the SDU had been 
given a specific mandate - to manage high risk human sources so that the investigators 
were removed from that specialist work.^’^i Mr Flynn expected that the SDU would 
have managed the risks associated with Ms Gobbo’s use as a human source. There 
was no reason for him to think othewise. The investigators treated the SDU as a 
separate unit. It had been created to improve operations and reduce the risks to human 
sources. They had specialised training, processes, and experience specific to human 
source management that the investigative teams did not. As Mr O’Brien ©xplainedz^’^z

The creation of the SDU meant that the MDID played no role in risk 
assessment, source registration or source handling. To my mind, this was a 
significant improvement over the old system, as it meant that specialist officers 
were able to manage the safety of the human source as well as the flow of the 
information. This outsourced significant risk from the MDID to the SDU. To 
my mind, this was why the SDU was set up.

63.4 Similarly, Mr Pau! Rowe, v»^ho was involved in introducing Ms Gobbo to the SDU 
understood that Ms Gobbo was referred to the DSU because “the DSU were the 
specialists in assessing and managing high risk human sources" and “members of the 
DSU would undertake detailed background enquihes as part of their assessment 
process and would consider the potential Information the person had to offer as well as 
the risks and other difficulties as part of their process”

63.5 Second, procedural strategies such as the ‘sterile corridor’, were designed and 
implemented to ensure that there was a clear separation between the human source

Macks v Viscariello (2017) 130 SASR 1,111 [538].
JI31 T7246.13-26 (D Flynn).
2’32 Exhibit RC0464S - Statement of Mr James (Jim} O'Brien. 14 Jone 2019 at [46] (VPL.0014.0040.0001 at .0011}.

Exhibit RC0266B - Statement of Detective Sergeant Paul Rowe, 25 June 2019 at [45] (VPL,0014.0036.0001 at ,0007) 

3437-8960-2085V1400

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0897

and investigators. The SDU would receive the inteliigence from the human source, 
assess it and distribute it to the investigators. As Mr Flynn explained in cross
examination, he would never know whether or not the information had been properly 
obtained unless the DSU (as it then was) declared it. but their general practice was just 
to provide the information rather than revealing how it was obtained. He stated that 
‘'they Just provided the information. And to be fair, that was my focus as well, is Just 
getting the information and working out what! was going to do with Removing 
privileged and confidential information was the SDU's responsibility. It was reasonable 
for Mr Flynn to have relied on the SDU to filter out the information provided by Ms 
Gobbo that should not be relied on by investigators. Accordingly, as the evidence 
reveals, Mr Flynn honestly believed that he was lawfully entitled to use that infonnation 
for the purpose of investigating serious offending and apprehending those suspected of 
serious criminal offences. It was also Mr Flynn's understanding that the SDU and Ms 
Gobbo would manage any issues of conflict of interest.

63.6 Third, Mr Flynn was aware that his superior officer, then Detective Acting Inspector 
O’Brien, was involved in and understood the way in which Ms Gobbo was being utilised 
as a human source. Victoria Poiice operated tn accordance with a strict chain of 
command which determined who was in charge of any given situation.^^®® Given this 
strict hierarchy, it was reasonable for Mr Fiynn to expect that if there were concerns 
about the use of Ms Gobbo as a human source, Mr O’Brien would have directed him 
accordingly. This did not occur. Mr Flynn was also aware that Mr O'Brien was reporting 
up to then Deputy Commissioner Qverland.2'’38 If was therefore reasonable for Mr Flynn 
to proceed on the basis that there was nothing improper about Victoria Police using Ms 
Gobbo as a human source.

63.7 Fourth, Mr Flynn’s overwhelming concern with respect to Ms Gobbo was her safety.
This is understandable as Purana Taskforce were aware that human sources were high 
risk^■'37 and that Ms Gobbo was particularly high risk given the persons she was 
informing against. Operation Posse briefing papers had ‘identities of human source 
protected’ listed as a key performance indicator of the operation.^^as That was 
consistent with Victoria Police policy, instruction and training which emphasised the 
need for officers to maintain the utmost confidentiality in relation to the identity of 
informants.2«s Mr Flynn was aware that Ms Gobbo had been the subject of several 
death threats and later became involved in the investigating threats against her as part 
of Operation Gosford.^M® Mr Fiynn was acutely aware of the risk to life that the 
discovery of Ms Gobbo’s identity presented.

63.8 With hindsight it can be seen that there were occasions where Mr Flynn prioritised the 
protection of Ms Gobbo’s identity above all else. It is very important that these instances 
are put into context, Mr Flynn believed he was conforming with his obligations as a 
police officer.2«i Victoria Police had cultivated a culture where the protection of the 
human source was regarded as a “golden - the paramount consideration in an

T6723.34-39 (D Flynn).
2’55 Untendered Sratemeni of Assistant Commissioner .Kevin Casey, 15 August 2020 at [96]-[97] (VPL,0014.0134.0001 at 

.0014).
™ T72862.6-1 i (D Flynn).
2'5' Exhibit RC04673 - investigation Plan for Operation Posss, 17 November 200S iVPL.Oi OO.OCOS.OOOl at .0004).
»5s Exhibit RC0467B - investigation Plan for Operation Posse. 17 November 2005 (VPL.0100.0009.0001 at .0004).

See Victoria Polices submissions on training.
a® T7121.17-34 (D Flynn).
2’51 Untendered Statement of Assistant Commissioner Kevin Casey, 15 August 2020 at [39] fVPL.0014,Q134.0001 at .0008).
2«2T7261.17-20(D Fiynn). ' 
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investtgation. This ‘'golden rule” has been in the Victoria Police Manual since at least 
1986?’'*2  As AC Cornelius stated in his evidence;^''’*

... Victorie Poliee, and I think policing more generally, had long operated on the 
presumption that the safety of a witness, or Indeed a human source, was 
paramount and that would, if you like, trump other considerations.

63.9 Fifth, there were key structural deficiencies within the Victoria Police organisation which 
contributed to Mr Flynn’s failure to identify and respond to Ms Gobbo’s ethical issues 
and which contextualise Mr Flynn’s conduct in court in the cases that utilised Mr 
Cooper’s evidence. In relation to Mr Flynn personally, the key deficiencies that 
contributed to that failure were;

(a) Inadequate training in relation to Victoria Police’s obligation of disclosure and a 
complete lack of training about disciosure within the context of a human source 
who was a practicing barrister; and

(b) the absence of any training In relation to the identification and management of 
lawyers’ conflicts of interest.

63.10 At the time of these events Mr Flynn’s understanding of lawyers’ conflicts of interest 
was limited. He could not recall ever receiving training about these issues.^'^-’® As set 
out in Victoria Police's submissions, there was no training about lawyers’ professional 
and ethical duties provided to investigators, beyond some limited training about legal 
professional privilege.^'’’®  Nor did Mr Flynn receive any specific information, instruction 
or training in how to deal with these issues upon Ms Gobbo’s registration as a human 
source.2147 This explains why Mr Flynn was operating under the misapprehension that 
Ms Gobbo could still provide Mr Cooper with proper legal advice, despite having 
provided police with information leading to his arrest.^''"®  He believed that she could still 
advise Mr Cooper in relation to his options, Including his choice to not assist poiice.

*

*

63.11 Sixth, Mr Flynn had a reasonable expectation that Ms Gobbo would act in accordance 
with her professional obligations. His impression of Ms Gobbo at that time was of "a 
smart and educated person”^’''®  who would know and understand her professional 
obligations and what she could and could not do. Mr Flynn had been advised by his 
superiors that conflict of interest was a matter for Ms Gobbo as the lawyer to sort 
out?"'®® During the period of her use, he was not informed of the conversations between 
Ms Gobbo and her handlers in which she described the “general ethics [of this situation 
are] fucked’^'^^'^ and that she had “chucked ethics out the window and chucked legal 
professional privilege out the window”At no point could he have predicted that Ms 
Gobbo would act in flagrant disregard of her ethical obligations.

*

See Viotorta Police’s submissions on training: Untenderea Statement of Assistant Commissioner kevin Casey, 15 August 
2020 at [5Sj {VPL.0014.0t34.0001 at .0010).

a® T12594.5-9 (L Cornelius),
16712.19-20(0 Flynn).
See Victoria Police's submissions on training: Untendersd Statement of Assistant Commissioner Kevin Casey, 15 August 

2020 at [17], [29], [40], [44H45] (VPL,0014.0134,0001 at .0005, .0000. ,0008, ,0009),
2M717261.35 (D Fiynn): see Untendered Statement of Assistant Commissicner Kevin Casey, 15 .August 2020 at [61] 

(VPL.0014.0134.0001 at .0010).
™ T6777.4-14:16786.14-16 (D Fiynn).

Exhibit RC0538B - Statement of inspector Dale Stephen Flynn at [31] (VPL,0014.0042.0001 at .0005'!,
215018692,6-16693.14 (D Fiynn),

Exhibit RC0496D - Iranscripf of discussion between Peter Smith. Sandy White. Officer Green, an unknown male and Ms 
Gobbo, 20 April 2006 at p 273 (VPL.0005.00S7.0011 at .0283).

2162 Exhibit RC029&B - Transcript of discussion between Peter Smith, Sandy White and Ms Gobbo, 26 July 2006 at p 81 
{VPL.OOQ5,0104.0440 at .0520).
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63.12 This is not to say that Mr Flynn was not aware that he had responsibilities to act when 
he became aware of unethical or unlawful behaviour and that he had particular 
obligations in a court. However, based on his training and the directions from his 
superiors, he did not appreciate that there was any issue with Ms Gobbo providing 
information about ongoing criminal activity, and he did not ever believe that Victoria 
Police’s use of Ms Gobbo was impacting on any persons’ right to receive a fair trial.^^ss

63.13 In summary, Mr Flynn understood the situation involving Ms Gobbo was complex. But 
he understood there were a number of safeguards in place - the SDU, his superior 
officers due to operation of the chain of command and Ms Gobbo’s professional 
obligations. He relied on those safeguards. Unfortunately, without the knowledge of Ms 
Gobbo’s conversations with the SDU and without training about issues of conflict, Mr 
Flynn did not appreciate those safeguards had failed. He believed he was acting 
properly and according to the rules and processes meant to guide him.

63.14 While Mr Flynn recognises that with hindsight, he would do things differently, there is no 
basis for this Commission to conclude that Mr Flynn was intentionally acting in a way to 
conceal Ms Gobbo’s conduct from the court: or to deny the court’s ability to ensure that 
accused persons would receive a fair trial.

64 Mr Flynn’s exposure to Mr Cooper prior to his arrest on 
22 April 2006

Pre September 2005

64.1 Prior to his involvement in Operation Posse. Mr Flynn was familiar with Mr Cooper. Mr 
Flynn had arrested Mr Cooper within days of starting at the MDID.2’54 mi- Fjynn was 
aware that Mr Cooper was not only producing drugs for Mr Mokbel, but other 
underworld criminals, including Carl Wiiiiams.®''®®

64.2 Mr Flynn was aware that Ms Gobbo had represented Mr Cooper in court. He thinks that 
he first bec-ame aware that Ms Gobbo was acting for Mr Cooper in November 2002 
when Ms Gobbo appeared on behalf of Mr Cooper at a committal mention in respect of 
the Operation Landslip charges.21®

64.3 It was around the time of the committal proceeding for the charges relating to Operation 
Landslip and Operation Matchless, being March 2005, that Mr Flynn became aware that 
Ms Gobbo had a personal relationship with Mr Cooper, as well as a professional 
relationship.-® ’*

64.4 In May 2005, Ms Gobbo contacted Mr Flynn about negotiating a plea deal for Mr 
Cooper, prior to a formal offer being made to the Office of Public Prosecutions.®'-®® 
During a telephone conversation on 23 May 2005, Ms Gobbo toid Mr Flynn that Mr 
Cooper was considering providing assistance to police as part of a deal. Mr Fiynn did 
not consider this to be a genuine offer and wrote the word “doubtfur next to his diary 
note of the conversation.^''®’® There had been prior discussions with Mr Flynn about Mr 
Cooper assisting police following his arrest in respect of the Landslip Operation, but Mr

2163 77206.1-3 (O Flynn).
T6667.6-18 (D Flynn); Exhibit RC0538B - Statement of Inspector Date Hynn, 17 June 2018 at [3] (VPL.0014.0042.Q001 at 

.0002).
2155 76670.10-14 (D Flynn).
2156 76669.5-9 (D Flynn'i; Exhibit RC0538B - Statement of Inspeoter Dale Flynn. 17 June 2019 at 116] (VPL,0014,0042.0001 at

.00031.
MS? 76672.44-46 (D Flynn).
M5S 76684.16-20 (D Flynn); Exhibit RC0538B - Statement of Inspector Dale Flynn. 17 June 2019 at i25]-[26] 

(VPL.0014.0042.0001 at .0004).
M5S T6684.12-46 (D Fiynn); Untendered diary of Inspector Date Flynn, 23 May 2005 (VPL.0010.0007,0001 at.0037).
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Cooper “shut [Victoria Police] down very quickly”.in cross-examination, Mr Fiynn 
noted that these discussions are “common course” in drug investigations?'^®’'

64.5 Mr Flynn does not recall being concerned at the time that Ms Gobbo was offering the 
assistance of one client, Mr Cooper, in relation to another client, Mr Tony Mokbel.2'S2 Mr 
Fiynn explained that this was because he did not believe it was a serious 
suggestion.2''®3 While Mr Flynn had concerns that Ms Gobbo may have had a conflict of 
interest he recalls that someone advised him that: “It’s a matter for her. it’s just a matter 
for her to sort out’This is consistent with Mr Flynn’s approach to Ms Gobbo’s 
involvement following Mr Cooper’s arrest. As discussed below, it was his understanding 
that Ms Gobbo was an educated lawyer, who knew what information she could and 
could not provide and would act in accordance with her ethical obiigations.^'®®

64.6 Mr Fiynn was not aware that other officers, including Mr O’Brien, were concerned about 
Ms Gobbo’s association with criminal elements during this time. Nor was he aware that 
Messrs O’Brien and White were discussing in about August 2004 the possibility of using 
Ms Gobbo as a human source.^'®®

64.7 Mr Flynn was similarly not aware that Ms Gobbo had been providing some information 
to then DS Stuart Bateson prior to her registration. He did not become aware of this 
until it was made public during this Royal Commission.®'’®'’

September 2005 to December 2005

64.8 A number of factual errors in Counsel Assisting’s submissions paint an incorrect picture 
of Mr Fiynn being routinely and regulariy aware of and involved with Ms Gobbo’s role as 
a source. This is not correct. Mr Fiynn neither introduced Ms Gobbo to the SDU nor 
had any role in her ongoing management.

64.9 Mr Flynn’s evidence Vi/as to the effect that, at the end of September 2005, he came to 
suspect that Ms Gobbo was acting as a source,

64.10 On 15 September 2005, Mr Flynn was asked by DS Mansell to assist DSC Rowe to 
facilitate an introduction between Ms Gobbo and the SDU, as DS Mansell was 
unavailable. Mr Flynn was not informed why Ms Gobbo was being introduced to the 
SDU, although he assumed that it was because she was considering or intending to 
provide information to police.® '®® He did not know what the information was in relation 
to. On 16 September 2005, Mr Flynn contacted Ms Gobbo to arrange the meeting, 
however, it eventuated that DS Mansell was available to attend the meeting and so Mr 
Flynn did not. He has no recollection of being briefed with regards to what occuaed at 
that meeting.®’’®®

64.11 At paragraph [1765], Counsel Assisting state that Ms Gobbo began providing 
information about Mr Cooper as soon as she became registered as a human source. 
However, there is no evidence that Mr Flynn knew that Ms Gobbo had been registered 
at that point, nor that she was providing information immediately upon registration.

'W T66SS.10-12 iO Ftynn).
T6685.21-24 (D Ftynni.
16686.9-15 (D Flynn).

2'6=18686,17-19(0 Flynn).
2'K 16692.18-22; 16693,10-12 (D Flynn).
2'® Exhibit RC0S38B - Statement of inspector Dale Flvnn, 17 June 2019 at [31) (VPL.0014.0042.0001 at ,0005i.

16679.19-33; 21-26 (D Flynn).
M6? 16686.44-6687.17 (D Flynn).

Exhibit RC0S383 - Statement of Inspector Date Flynn, 17 June 2019 at (29) (VPL.0014.0042.0001 at .0004-0003), 
2'® 16699.2-16700.16 (D Flynn); Exhibit RCOSSeB - Statement of Inspector Dale Flynn, 17 June 2019 at [29]-[303 

(VPL.0014,0042.0001 at .0004).
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Counsel Assisting’s footnote reference is incorrect. The ICR that Counsel Assisting 
seek to rely on does not identify that information was disseminated to Mr Fiynn.^'’’-'

64.12 Counsel Assisting further submit, at paragraph [1765], that Mr Fiynn, as well as Officers 
Smith. White, Rowe, Mansefl and O’Brien knew that Mr Cooper was an ongoing client of 
Ms Gobbo. The allegation implicit in that submission is that members of Victoria Police, 
including Mr Flynn, recognised that Ms Gobbo had a conflict of interest but simply 
ignored It and used her as a human source in relation to Mr Cooper. Counsel Assisting 
address Ms Gobbo’s duplicity again at paragraph [1807]. It is misleading to assess the 
conduct of members of Victoria Police as a group, it must be appreciated that each 
member held a different position, had different responsibilities, and had different 
degrees of knowledge. The better approach Is to determine exactly what each police 
officer understood with respect to conflict of interest and then to identify what could 
reasonably have been expected of him. In relation to Mr Flynn, there is no evidence that 
he appreciated that Ms Gobbo had a conflict of interest between her rote as a human 
source and Mr Cooper’s legal representative. To the contrary, his evidence, as 
explained below, was that he did not identify the confilet.

64.13 Mr Flynn’s evidence was that he first realised Ms Gobbo was acting as a human source 
during a meeting on 30 September 2005. This meeting concerned members of his team 
at the MDID joining the Purana Taskforce. His diary records that at this meeting, Officer 
Smith of the DSU (as it then was), informed those present about some information 
provided by a human source. Mr Flynn does not believe that OifiGer Smith named Ms 
Gobbo as the human source, however due to the nature of the information (being 
information about Mr Cooper and members of the Mokbel family), he suspected that It 
had been provided by her.^i^’

64.14 Mr Flynn recalls “feeling surprised” to discover that Ms Gobbo was acting as a human 
source. However, as he explained in his statement, he;^ !-'^

dismissed that feeling after thinking through in [his] mind that: (a) Ms Gobbo 
was a smart and educated person who would know what information she could 
and could not provide: (b) she had a personai relationship with Mr Cooper and 
may have known the information through that relationship: and (c) the DSUs 
expertise was In handling human sources and it had received the information 
and was passing it on so there must not be any impediment to doing so.

64.15 Mr Flynn's understanding was reasonable given that Victoria Poiice operated in 
accordance with a clear delineation between disciplines and according to a strict chain 
of command. For the reasons set out at paragraph 63.3, it was reasonable for Mr 
Flynn’s to have expected the SDU to manage the risks associated with Ms Gobbo’s use 
as a human source. There was no reason for him to think otherwise.

64.16 As discussed above at 63.9, there were key structural deficiencies that contributed to 
Mr Flynn’s failure to identify and response to the conflict of interest. In cross
examination, Mr Fiynn candidly acknowledged that he did not recognise that a conflict 
existed. With respect to his understanding of legal professional privilege he stated 
that:^''™

2"'’ Exhibit RC0281 - iCRSSSS (OOP, 16 September 2005 (yPL.2QO0.O0O3.1587); Exhibit RCQ281 -iCR3838 (002), 20-21 
September 2005 (VPL.2000.0003.1593).

Exhibit RC0S383 - Statement of inspoGtor Date Flvnn, 17 June 2019 at (31 ] (VPL.0014.0042.0001 at .0005). 
21'2 Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2018 at (31 j (VPL,0014.0942.0001 at .0005), 
2173 78715,35-42 (D Flynn).
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in relation to barristers it wasn’t all barristers are totally off limits. My 
understanding was yes, there was some conversations in relation to legal 
professional privilege that had to remain confidential and that implied to me 
that there were others that did not have to be confidential and that could be 
passed on to us.

64.17 It was not the case that Mr Flynn intentionally ignored the issues of conflict. Rather his 
understanding was that these issues would be handled by other members of Victoria 
Police. In cross-examination he explained that “/ would have thought that those 
discussions were happening within other areas of Victoria Police but I wasn’t part of it 
air2U4 This is not an unreasonable expectation. As explained above, Victoria Police 
had structures and departments in place to enable its officers to focus on their role. It 
was reasonable for Mr Flynn to assume that the SDU were aware of, and in charge of 
managing risks such as privilege, confidentiality and the significant conflicts that could 
have arisen from using Ms Gobbo as a human source, and that these issues had been 
considered by senior members of Victoria Police who had been involved in approving 
Ms Gobbo’s registration. Mr Flynn accepts now that he put too much trust in other 
divisions of the organisation and should have asked questions. Further, Mr Flynn did 
not have the necessary training or experience to be managing human sources, he did 
not receive any training relevant to human source management until 2009.21’^5 
when Mr Flynn completed human source training in 2009, the highest level of training 
available for investigators was substantially lower than the level of training provided to 
the SDU handlers.^i’B

64.18 Counsel Assisting state, at paragraph [1771], that on 4 October 2005, Mr White met
with Mr Flynn for a "full briefing in relation to Ms Gobbo and Mr
Cooper". This meeting is recorded in Mr White’s diary^i” but the occurrence of this 
meeting, or its contents were not put to Mr Flynn in cross-examination. Mr Flynn’s notes 
of the meeting are brief: “S/T [White] re task force & n is reasonable to assume 
that Mr Flynn did not get a ‘full’ briefing with respect to Ms Gobbo’s ‘full’ involvement as 
a human source. Mr White, who had been involved with the SDU since its 
establishment, would have been well-versed in sanitising information to ensure that 
other police members received no more information than they needed. Given each of 
the officers at the meeting would likely have had different requirements as to the 
information that they had a ‘need to know’ about Ms Gobbo’s role, it is highly unlikely 
that Mr White briefed the investigators about the breadth of Ms Gobbo’s involvement.

64.19 Counsel Assisting allege, at paragraph [1772], that the following day, on 5 October 
2005, Mr White met with Mr Flynn and Ms Burrows to design a strategy by which Mr
Flynn would encounter with Mr Cooper.^i’s Mr White’s diary records that
in his notes from this meeting; “Flynn approach to HS|Pll .2180 Counsel Assisting
do not address Mr Flynn’s contrasting evidence. In cross-examination, Mr Flynn
explained that he was not aware that it was intended that he would meet with Mr 
Cooper. He thought that Victoria Police were trying to arrange a meeting between Ms 
Gobbo and Mr Cooper in order to “strengthen the relationship’’.2i5i He conceded that 
“it’s possible it was raised and I’ve just forgotten it but I’m just not - this is a surprise to

2™T6798.16-18(D Flynn).
Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [Appendix A] (VPL.0014.0042.0001 at .0019).
Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [Appendix A] (VPL.0014.0042.0001 at .0019).

2’” Exhibit RC0370 - Diary of Officer 'White', 4 October 2005 (VPL.0100.0096.0001 at .0003-0005).
21™ Untendered diary of Inspector Dale Flynn, 4 October 2005 (VPL.0098.0059.0001 at .0002).
2™T67O9.8-16(D Flynn).
2’80 Exhibit RC0370 - Diary of Officer 'White', 4 October 2005 (VPL.0100.0096.0001 at .0003-0004).
2’8’ T6708.28-31 (D Flynn).
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Ms Gobbo:

rne”.^''®^Mr Flynn’s recollection accords with his diary note from 5 October 2005: 
meeting with [Mr Cooper] + HS on Wednesday nlght”.^''®®

64.20 Counsel Assisting’s submission does not accurately portray Mr Flynn’s evidence.
Mr Flynn cannot recall being part of this plan. While it is not explicit, it appears that 
Counsel Assisting seek to infer from this submission that Mr Flynn was involved from 
the outset in the orchestration and planning of the strategy to persuade Mr Cooper to 
co-operate with police. This is not true. Ultimately, this meeting did not go ahead.^^®'*

64.21 f^Doears that, from the SDU’s perspective at least, there were ongoing attempts bylB 
Ms Gobbo to organise circumstances where Mr Flynn could ^^^^^Hms 

Gobbo and Mr Cooper. The ICRs indicate that these discussions about^^^^F 
meeting continued throughout October 2005 and even up to 13 December 2005.2i®5 
However, Mr Flynn does not recall this strategy. In cross-examination Mr Flynn 
explained that if it was in Mr White or Mr O’Brien’s diary “it may have been something 
that we considered fairly early on” but he did not recall it-^ise

64.22 The evidence surrounding these plans^^^^^B to organise^^^^Hmeeting”, 
demonstrate that^^^^^^^^^^at that point was to talk Mr Cooper into 
cooperating, - not to arrest Mr Cooper in the midst of further offending. Two SDU 
meetings are relevant to demonstrate this point - 26 September 2005 and 1 October 
2005. These predate Officer White’s briefings with Mr Flynn considered above.

64.23 On 26 September 2005, Ms Gobbo met with Officer Sandy White and Officer Peter 
Smith. During the conversation, Officer White asked whether Ms Gobbo might be able 
to convince Mr Cooper to speak ^^^^^^|“off the record”:^!®'’

Officer White: Do you think - just going back to [Mr Cooper] - are you -
do you think you are persuasive enough to talk [Mr 
Cooper] into talking?

Ms Gobbo: No. 1 —

Officer White: No, not even off the record?

Ms Gobbo: Oh, off the record?

Officer White: Like, if he was to talk to [Officer Smith] and myself off the
record?

Yeah, no, off the record he would.

64.24 From there, Ms Gobbo recounted two instances where she had personally seen 
Mr Cooper show some predisposition toward cooperating with police. The former was 
an interaction with a Drug Squad detective, Dave Bartlett, during one of Mr Cooper’s 
earlier committal hearings.^''®® The latter instance was a lengthy discussion that Mr 
Cooper had with Mr Flynn while Ms Gobbo was arranging surety for Mr Cooper’s 
bail.^iss According to Ms Gobbo, Mr Flynn “canvassed in loose terms” during their

T6708.45-T6708.4 (D Flynn).
2’83 Exhibit RC0543B - Diary of Inspector Dale Flynn, 5 October 2005 (VPL.0010.0007.0001 at .0044).
2184 76710.41-44 (D Flynn).
2’85 Exhibit RC0281 - ICR3838 (004), 1 October 2005 (VPL.2000.0003.1604 at .1607); Exhibit RC0281 - ICR3838 (012), 13 

December 2005 (VPL.2000.0003.1666 at .1674).
2’88 77233.34-39 (D Flynn).
2’82 Exhibit RC0282 - 7ranscript of meeting between Nicola Gobbo, Sandy White and Peter Smith, 26 September 2005 at p 

188 (VPL.0005.0076.0004 at .0191).
2’88 Exhibit RC 0282 - 7ranscript of meeting between Nicola Gobbo, Sandy White and Peter Smith, 26 September 2005 at pp

190- 191 (VPL.0005.0076.0004 at .0193-0194).
2’89 Exhibit RC 0282 - 7ranscript of meeting between Nicola Gobbo, Sandy White and Peter Smith, 26 September 2005 at pp

191- 192 (VPL.0005.0076.0004 at .0194-0195).
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conversation that Mr Cooper could “come and help” but it did not amount to 
anything.2i9°

I PH

Officer White suggested that Mr Cooper was in a “similar position" to Ms Gobbo, in that 
his life would be easier without the Mokbels around.^^®^ Officer White then said that if 
he and Officer Smith could discuss it with Mr Cooper, there might be a way to arrange it

^^^^■2192

Officer White: An^her^na^^^wa^^ctually make that happen
But again, like yourself, 

we wouldn’t

Ms Gobbo: Yeah.

Officer White: So if you think you’ve got some sway in that area, now, 
whether it’s myself and [Officer Smith] or he would prefer 
to talk to Dale [Flynn], either way it can be organised.

64.26 At the next SDU meeting on 1 October 2005, Ms Gobbo, Officer White and 
Officer Smith consider that^^^^|meeting” with Mr Flynn would be the way to 
broach the subject of Mr Cooper cooperating with Victoria Police;®’'®®

Officer Smith: I think we asked you before, would - would [Mr Cooper] 
ever rollover?

Ms Gobbo: I don’t think so. He did - I can —

Officer Smith; Well - - -

Ms Gobbo: There would be no difficulties in talking about the ins and 
outs of it all. You know, if I happen to be having dinner

Officer Smith; Mm.

Ms Gobbo: — I mean, he would sit down with Dale and have a drink 
with him and just.... Because I know that... expected 
anything. And probably Dave Bartlett as well, I dunno, not 
as much for Bartlett.

64.27 The transcripts of these meetings were not put to Mr Flynn in his evidence before the 
Commission. It seems evident from the transcript however that it was Ms Gobbo who 
suggested Mr Flynn be involved in this strategy. Indeed, this is not the first time that 
Ms Gobbo sought Mr Flynn’s involvement. In his diary entry on 31 August 2005,

2’“ Exhibit RC0282 - Transcript of meeting between Nicola Gobbo, Sandy White and Peter Smith, 26 September 2005 at p
192 (VPL.0005.0076.0004 at .0195).

2’” Exhibit RC0282 - Transcript of meeting between Nicola Gobbo, Sandy White and Peter Smith, 26 September 2005 at p
193 (VPL.0005.0076.0004 at .0196).

2’52 Exhibit RC0282 - Transcript of meeting between Nicola Gobbo, Sandy White and Peter Smith, 26 September 2005 at p 
193 (VPL.0005.0076.0004 at .0196).

2’55 Exhibit RC0489B - Transcript of meeting between Nicola Gobbo, Mr Sandy White and Mr Peter Smith, 1 October 2005 
(VPL.0005.0087.0068 at .0203).
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Mr O’Brien recorded that: "Mansell told me that Ms Gobbo might be willing to speak to 
Detective Sergeant Flynn as she knew and trusted him”7'^

64.28 The transcripts demonstrate that^^^^^^^^^l at that point was to talk Mr Cooper 
into cooperating, beginning with meeting - not to arrest Mr Cooper in the
midst of further offending. The SDU and Ms Gobbo continued to consider this plan until 
at least mid-December 2005. However, the plan ultimately did not come to fruition.

64.29

ipll

This evidence puts a decidedly different complexion on Ms Gobbo’s informing on 
Mr Cooper during the early period of her registration. It makes absolutely clear that 
there was no plan from the outset of her informing to use Ms Gobbo to incriminate 
Mr Cooper. Instead, thewere actively exploring other options to convince 
Mr Cooper to cooperate Importantly, this
evidence demonstrates that^^^^^^^^^^wasnottoair^t Mr Cooper in the 
midst of further offending, but to talk him into cooperating, it also demonstrates that Mr 
Flynn was not involved from the outset in planning of the “rolling”
of Mr Cooper.

64.30 Between early October 2005 and November 2005, steps were taken by Mr Flynn’s 
superiors in relation to the establishment and planning of Operation Posse. Mr Flynn 
played a peripheral role in this planning. Of all the meetings that took place during this 
period between Mr O’Brien and Victoria Police Command, as well as Mr O’Brien and 
the SDU, the evidence demonstrates that Mr Flynn attended only one meeting. On 15 
November 2005, Mr Flynn attended a meeting with Mr O’Brien and others at the 
Assistant Commissioner’s office regarding Operation Posse. The Investigation Plan 
demonstrates that Mr Flynn was peripheral to all the strategic planning. The plan was 
created without Mr Flynn’s involvement and before he was a member of the Purana 
Taskforce. While Mr Flynn ‘officially’ started at the Purana Taskforce in November 2005, 
in practice he did not commence working in the Purana Taskforce until February 
2006.2''95 Mr Flynn was only made aware of the investigative plan at the beginning of 
Operation Posse.

64.31 At paragraph [1780] to [1781], Counsel Assisting refer to a meeting between the SDU 
and Ms Gobbo on 28 October 2005 in which Ms Gobbo’s conflict of interest in relation 
to Mr Cooper was discussed. Mr Flynn was not privy to these conversations,^''®® and he 
was not informed of the discussion.

Further Tasking in relation to Mr Cooper

64.32 Between late December 2005 to April 2006, Ms Gobbo was specifically tasked to assist 
Operation Posse.^’'®^ Counsel Assisting’s submissions note, at paragraph [1795], that 
Mr Flynn accepted that members of the Purana Taskforce were “keen to task [and] get 
as much information from Ms Gobbo as possible”.2''®® He stated that “we were very 
enthusiastic about the investigation".^"i®® However, Counsel Assisting’s submissions fail 
to acknowledge that Mr Flynn’s understanding was that as Ms Gobbo was being 
managed by the SDU, they were responsible for filtering any privileged information out 
of the intelligence before it was disseminated to the investigators. Accordingly, he

2’94 T5506.6-8 (J O'Brien); Exhibit RC0468B - Mr James (Jim) O'Brien diary summaries, 31 August 2005 at p 3
(VPL.0005.0126.0001 at .0003).

2’95 Exhibit RC1523B - Suppiementary Statement of Inspector Dale Flynn, 6 May 2020 at [5] (VPL0014.0042.0021 at .0021).
2’95 Exhibit RC0626B - Transcript of conversation between Mr Sandy White, Mr Peter Smith, Mr Black and Ms Nicola Gobbo, 

28 October 2005 (VPL.0005.0051.0336 at .0474-0478).
2’97 See, for example. Exhibit RC0281 - ICR3838 (014), 25 December 2005 (VPL.2000.0003.1685 at .1685); Exhibit RC0281 - 

ICR3838 (026), 12-13 April 2006 (VPL.2000.0003.1823 at .1823-1826).
2’98 T7230.9-14 (D Flynn).
2’99 T7229 38-39 (D Flynn).

3437-8960-2065v1409

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001,0906

thought that he was entitled to use ail of the information provided to him for the purpose 
of investigating serious criminal conduct. As Mr Fiynn stated:^°°

our thought as the Purana investigators was [thatj those issues were to be 
sorted out by another area of Victoria Police.. .SDU. So they were to deal with 
ai! the source related issues, that’s why they were created, and the information 
would be filtered to us as investigators and we would run the investigation.

64.33 This accords with Mr O’Brien's evidence that he believed that as the SDU were the 
experts, they would manage the risks associated with Ms Gobbo’s registration, 
including in relation to matters of legal conflict and legal professional prlvilege.^^O'

64.34 That Operation Posse would use information from registered human sources is not 
remarkable. The use of human source information was a centra! feature of the work of 
the Purana Taskforce and policing more generally, especially drug poilcing. Further, this 
beiief that these issues would be sorted out by another area of Victoria Police was fair 
and reasonable and accorded with the Operation Posse Investigation Plan. The 
Investigation Plan clearly states thafc^

[hjurnan source management and handling is a major issue of consideration 
outside the scope of investigation.. .Where possibie all human sources will be 
handled by the Dedicated Source Unit. All relevant risk assessment will be 
conducted by them.

Ms Gobbo provides information about the location of Mr Cooper’s laboratory

64.35 Across the course of February and March 2006, the information Ms Gobbo provided the 
SDU about Mr Cooper became increasingly specific until, in April 2006, it allowed 
Victoria Police to locate the premises from which Mr Cooper was manufacturing 
drugs.^®3

64.36 On 13 April 2006 at 2;30 pm and then again on 14 April 2006 in the early hours of the 
morning, Mr Fiynn received intelligence from Officer Evans and Mr O’Brien, 
respectively, that Mr Cooper was making drugs at a premise under renovation in 
Strathmore.^ As Mr Flynn explained in his statement, “[ijt did not enter my mind that 
this was information that police could or should not act upon. It was information that a 
serious crime was being committed at a particular location”.^®^ Mr Fiynn used the 
intelligence that was provided to locate the area of the laboratory. He discovered that 
there were vehicles that were associated with Mr Cooper at the location and as a result 
his team were able to focus on that address by deploying surveillance units.^^se

64.37 It is not disputed that th© intetllgence supplied by Ms Gobbo was ’’cruciaf’ to the 
discovery of Mr Cooper's lab^^o-' and that she provided information that resulted in Mr 
Cooper's arrest.^^os

Discussions about the potential adjournment of Mr Cooper’s case

64.38 As Counsel Assisting set out at paragraph [1814], Ms Gobbo and her handlers had 
several discussions about the possibility of manufacturing an adjournment of Mr

220!) T7229.47-T7230.7 (D Fiynn}.
T5.530.2-14 (J O'Brien).
Exhibit RC04673 - Investigation Plan for Operation Posse, 17 November 2005 (VPL.OI 00.000s.0001 at .0004).
Exhibit RC4S4B - Statement of Mr James (Jim) O’Brien, 14 June 2019 at [153] (VPL.0014,0040.0001 at .3030).

S2W UntenbereJ diary of Inspector Dale Flynn, 13-14 April 2006 (VPL.QQ10,0007,0001 at .0063-0060).
22® Exhibit RC0538B - Statement of inspector Dale Flynn. 17 June 201S at [39] (VPL.0014.0042,0001 at .0007).
2206 T6768.29-T6769,26 (D Flynn).

T5881.25-26 (D Flynn).
2206 77^83.1-2(0 Flynn).
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Cooper’s plea. As he explained in cross-examination, Mr Flynn was not aware of these 
plans. He provided that he had no notes about these events or any recollection of any 
plan to manufacture an adjournment. Counsel Assisting walked him through some of 
the details of this event but this did not twig his memory.2209

Meetings in the lead up to Mr Cooper’s arrest

64.39 Despite attending two meetings with the SDU and Mr O’Brien on 18 and 19 April 2006, 
there is no evidence that Mr Flynn was aware of, or complicit in, any premeditated plan 
to involve Ms Gobbo in advising Mr Cooper to ensure his cooperation with police.

64.40 There is no evidence that Mr Flynn had any knowledge of the content of Ms Gobbo’s 
discussion with her handlers on 9 March 2006, part of which is extracted at [1819] of 
Counsel Assisting’s submissions.

64.41 On 18 April 2006, as recorded in Mr Flynn’s diary, he met with Messrs Kelly, White, 
O’Brien, Officer Highway from the Technical Surveillance Unit (TSU) and Mr Michael 
O’Connor from the State Surveillance Unit (SSU). It appears from Mr Flynn’s diary entry 
that they discussed the complex range of surveillance, technical and investigation 
resources needed to gather evidence about Mr Cooper’s clandestine laboratory and 
arrest him - preferably while Mr Cooper was in the laboratory manufacturing drugs. 
That is evident from the fact that Mr Flynn’s diary mentions the Victoria Police Forensic 
Science Centre (VPFSC) and records that Messrs Rowe and Hayes

presumably as part of a search for evidence relevant to Mr Cooper’s drug 
manufacturing activities. It is within this context that Mr Flynn’s diary also refers to a 
“strategy” for interviewing Mr Cooper following his arresti^^^o

/<r/r

7//$ _______________________________________

[Street]

[Street Number]

64.42 In cross-examination, Mr Flynn explained that he “can't actually recall this meeting very 
weir but that his notes recall a discussion about “a planned interview with [Mr Cooper], 
so we were going to approach the interview to try and get him to assist police”.2211

22® T6762.7-33 (D Flynn).
22’° Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [42] (VPL.0014.0042.0001 at .0007-0008).
22” T6770.7-12 (D Flynn).
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64.43 Mr Fiynn also explained that the investigative strategy was to organise the surveillance 
and sequence of the arrest in order to catch Mr Cooper in the most compromising 
position so as to have the most leverage to persuade him to cooperate;^’^'®

COUNSEL ASSISTING: You wanted to catch him at the site in possession of the 
chemicals and with as much incriminating evidence as 
possible?

MR FLYNN; Yes, that’s correct,

COUNSEL ASSISTING; To enable you, the police, to say to him, “Look, you’re in 
all sorts of strife here”?

MY FLYNN: Yes,

COUNSEL ASSISTING; “The only way you’re going to see the light of day for a 
very tong time is to assist us”?

MR FLYNN: Yes.

COUNSEL ASSISTING; That’s the idea?

MR FLYNN: That’s all correct, yes.

64.44 In their submissions, Counsel Assisting rely only on Mr Flynn’s statement,22''3 to assert
the following about that meeting:32«

On 18 April 2006. Messrs Fiynn, Kelly and O’Brien along with Ms Gobbo’s 
controller, Mr Sandy White, participate in a briefing in relation to Operation 
Posse in which they discussed “a strategy” for the approach to the interview of 
Mr Cooper upon his forthcoming arrest.

64.45 In their description of the meeting,Counsel Assisting note that Mr White was Ms 
Gobbo’s controller. The unstated implication is that Mr White was at the meeting in that 
capacity to facilitate Ms Gobbo’s involvement in obtaining Mr Cooper’s cooperation. 
However, Counsel Assisting fail to note Mr Flynn’s evidence (despite it being in the 
same paragraph of Mr Flynn’s statement relied on to establish that the meeting of 18 
April 2006 occurred) that Mr White was probably at the meeting “because of his 
expertise in persuading him to assist poiice and then on how we should handle him if he 
agreed to provide assistance’’On the basis of that evidence, the likelihood is that Mr 
White was at this meeting not because he was Ms Gobbo’s controller but because of 
his experience In persuading offenders to assist police.

64.46 Counsel Assisting also fail to note Mr White’s diary entry for 18 April 2006. At 9:05 am, 
Mr White notes that he received a call from Mr O’Brien requesting a meeting with the 
TSU and the SSU regarding “{Mr Cooper] proposed action’Mr White also records in 
his diary a meeting at 10:05 am with Messrs O’Brien, Highway, O’Connor, Flynn and 
another. In this meeting, he recorded, that it was “[t]oo risky for camera in 
[premises]...External camera on [redacted] house”,32’8 Crucially, Mr White’s diary also 
notes;323s

3212 "f'syg'j ,42 „ T6762.5 (D Flynn),
Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [421-[43] (VPL.OOU.0042.0001 at ,0007-0008).
Counsel Assisting Submissions at p 430 [1821|. Vol 3.
Counssi Assisting Submissions at p 420 [1821], Vol 2.

22’8 Exhibit RC0538B - Statement of Inspector Dale Flynn. 17 June 2019 at [43] (VPL.0014.0042,0001 at .0008).
22’2 Exhibit RC0391S - Diary of Officer ‘White', 18 April 3006 (VPL.2000.0001,0677 at .0712).
22'iB Exhibit RC0391B - Diary of Officer ‘White’. 18 April 2006 (VPL.2000.0001.0677 at .0713).
22« Exhibit RC0391B - Diary of Officer ‘White’, 18 April 2006 (VPL.2000.0001,0677 at .0714),
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64.47 Mr White’s diary entry demonstrates that the purpose of the meeting was to ascertain 
the ways in which technical and surveillance units could be used to ensure that Mr 
Cooper was arrested in possession of incriminating evidence. There is no discussion of 
using Ms Gobbo to influence Mr Cooper. On the basis of that evidence, the likelihood is 
that Mr White was at this meeting not because he was Ms Gobbo’s controller but 
because of his experience in persuading offenders to assist police.

64.48 Counsel Assisting’s submissions also omit the fact that Officer Highway from the 
Technical Support Unit and Michael O’Connor from the State Surveillance Unit attended 
this meeting. Their presence cannot simply have been overlooked, as they are 
mentioned in the only source of evidence relied upon by Counsel Assisting, namely
Mr Flynn’s statement.2220

64.49 This fact is significant on a general level because it is extremely unlikely that Mr White 
and the investigators would discuss Ms Gobbo’s role as a source in front of these 
officers. And it would be impossible to have any conversation about using Ms Gobbo to 
convince Mr Cooper to assist without disclosing the fact she was a source.

64.50 However, the evidence before the Commission goes further - it demonstrates that 
neither Messrs Highway nor O’Connor knew Ms Gobbo was a source at the time of this 
meeting.

64.51 Mr Highway’s statement records that he did not know Ms Gobbo was a source while at 
Victoria Police, and that he first became aware of this through media reporting.2221

64.52 Mr O’Connor’s statement addresses this meeting in particular, stating that while he 
assumed a human source was involved because of Officer Sandy White’s presence, 
he did not recall being told the identity of any sources and that there was no reason for 
him to ask.2222 Mr O’Connor believed he learned Ms Gobbo was a source in around 
June 2006, in the context of separate discussions around unauthorised disclosure of 
information about surveillance targets.2223

64.53 Counsel Assisting’s submissions also ignore other evidence available about what was 
discussed at the meeting on 18 April 2006. Those sources of evidence support the 
submission that the discussion centred on the complex range of surveillance, technical 
and investigation resources needed to gather evidence about Mr Cooper’s clandestine 
laboratory and arrest him in the most compromising position:

Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [42] (VPL.0014.0042.0001 at .0007). See also 
Untendered diary of Inspector Dale Flynn, 18 April 2006 (VPL.0010.0008.0001 at .0019).

=221 Exhibit RC1223B-statement of Officer'Highway', 10 October 2019 at [14] (VPL.0014.0074.0001 at .0003).
2222 Exhibit RC1243B - Statement of Mr Michael O’Connor, 26 November 2019 at [20](b) (VPL.0014.0099.0001 at .0003).
2223 Exhibit RC1243B - Statement of Mr Michael O'Connor, 26 November 2019 at [29]-[30] {VPL.0014.0099.0001 at .0005).
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(a) Diary notes from both Messrs O’Brien2224 and White2225 record discussion about 
whether it was possible to place surveillance cameras in the lab and other 
positions.

(b) Mr O’Connor’s statement and diary record that he had repeated discussions with 
Messrs O’Brien and Flynn that week, concerning the surveillance necessary to 
follow Mr Cooper and gather evidence about the drugs he was manufacturing.2226 
Mr O’Connor’s evidence was that Mr Cooper was “particularly aware of possible 
surveillance and often took fairly drastic anti-surveillance measures”, which meant 
significant surveillance resources were needed to locate him and gather 
evidence.2227

(c) Officer Highway’s diary for 18 April 2006 notes that the meeting discussed 
“strategies for Op Posse video surveillance installation”.^^

(d) Diary notes taken by Mr O’Brien2229 record that the discussion descended even to 
the detail of the direction from which Mr Flynn would approach the lab when the 
arrest took place.

64.54 There was discussion about Mr Cooper cooperating with police, but the evidence 
indicates it was general discussion about convincing someone who was caught red
handed to cooperate with police. In his statement, Mr Flynn explained that there were 
two matters that Victoria Police thought might persuade Mr Cooper to assist police 
following his arrest. He stated that; “[w]e had planned to put to him that he would get a 
significantly reduced jail sentence for assisting and would, therefore spend less time 
away from [his childrenf’.2220 This is entirely orthodox policing. There is no evidence to 
indicate that the discussion was part of some plan to use Ms Gobbo to encourage Mr 
Cooper to “roll” and implicate his associates.

64.55 On 19 April 2006, Mr Flynn’s diary records he attended a further briefing about 
Operation Posse with Messrs White, Highway (TSU) and the SSU member. Mr Flynn’s 
diary notes record that they discussed topics including the “1/V strategy”, 2231 and 
“surveillance tapes (both TSU & SSU).”:

Officer Highway

_____________________________________________________

_

_________________s. <-____________________________________________________________

64.56 These notes support the position that any discussion of “strategy” was a reference to 
the resources that would be used to gather evidence against Mr Cooper and arrest him 
in the act. Mr Flynn does not have a specific memory of this meeting. In his statement 
he said that “/ assume that the meeting involved discussion about the approach that we 
were to take to the interview of [Mr Cooper] I do not have any memory of there being a

2224 75732.18-19 (J O’Brien).
2225 Exhibit RC0391B - Diary of Officer ‘White’, 18 April 2006 (VPL.2000.0001.0677 at .0713-0714); see also T5732.39-42 (J

O’Brien).
2225 Exhibit RC1243B - Statement of Mr Michael O’Connor, 26 November 2019 at [19] (VPL.0014.0099.0001 at .0003).
2222 Exhibit RC1243B - Statement of Mr Michael O’Connor, 26 November 2019 at [19] (VPL.0014.0099.0001 at .0003).
2228 Untendered diary of Officer ‘Highway’, 18 April 2006 (VPL.0098,0157.0001 at .0002).
2228 T5732.21-23 (J O’Brien).
2280 Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [42] (VPL.0014.0042.0001 at .0008).
2281 Untendered diary of Inspector Dale Flynn, 19 April 2006 (VPL.0098.0150.0001 at .0029). 
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documented plan for the interview”.2232 However, the presence of Officer Highway and 
Mr O’Connor at this meeting is significant and makes it highly improbable that there was 
any discussion during the meeting about using Ms Gobbo to persuade Mr Cooper to 
“roll”, for the reasons explained at 64.51 to 64.53 above.

64.57 Indeed, Counsel Assisting also fail to refer to the ICR for 19 April 2006 which notes that 
at 10:30 am:

“[White] and [Smith] confer with Op PURANA D/S/S O’Brien and D/S Flynn, 
discuss tactics for post arrest, based on HS information, regarding co
operation and possible ’Mr Cooper], Points to be included 
in I A/ plan by O’Brien”.

64.58 This supports the position that the focus of the meeting was not ‘use of HS’ but 
“tactics.. .based on HS information”. There is simply no evidence that at this meeting on 
19 April 2006 there was premeditated plan to involve Ms Gobbo in advising Mr Cooper 
to ensure his cooperation with police.

64.59 At paragraphs [1824]-[1825], Counsel Assisting rely on a conversation between Officers 
White and Green and Ms Gobbo to establish that as at 20 April 2006, Ms Gobbo and 
relevant members of Victoria Police were knowingly engaged in an improper deception 
on Mr Cooper. This was a conversation that was isolated to Officers White and Green 
and Ms Gobbo. Counsel Assisting refer to ‘relevant members’ which suggests that this 
information was disseminated broadly. However, there is no evidence upon which the 
Commissioner could find that Mr Flynn was aware of the contents of this conversation.

64.60 Mr Flynn does not recall being told about this conversation and in particular that Ms 
Gobbo described the general ethics of the whole situation as “fucked”.In cross
examination, Mr Flynn said that if he had been told by a lawyer that the situation was 
“ethically fucked”, while he wouldn’t “go directly to legal advice...[he’d] certainly start 
reporting up”.^^'^

64.61 Further, Mr Flynn was adamant in his evidence that it was not the case that the 
investigators had simply decided to “wear that risk’.'^^^^ Mr Flynn said that:2236

It was not ever a case of any scenario where we’ve got together and said, 
‘Well, we’re probably not doing the right thing here, but we’ll get away with it, 
no one will find out about it so we’ll do it anyway’.

64.62 Mr Flynn’s evidence on this point is corroborated by other evidence that Mr Flynn was 
not personally aware of and which is not addressed in Counsel Assisting’s submissions. 
As covered in detail in Victoria Police’s submission regarding the conduct of the SDU, 
the transcript of the 20 April 2006 meeting and the SDU members’ evidence 
demonstrate that there was no plan among the SDU to use Ms Gobbo to persuade
Mr Cooper to cooperate or to encourage Ms Gobbo to advise Mr Cooper after his 
arrest. Rather, at the meeting on 20 April 2006, the SDU tried to dissuade Ms Gobbo 
from attending to advise Mr Cooper.

64.63 Based solely on conclusions drawn from the ICRs, it might appear as if there was a plan 
to use Ms Gobbo in this way. Mr Flynn conceded that, looking at the ICR in isolation, it 
would seem there was such a plan.2237 But a full appreciation of the evidence

2232 Exhibit RC0538B - Statement of inspector Dale Flynn, 17 June 2019 at [44] (VPL.0014.0042.0001 at .0008).
2233 T6784.29 -33 (D Flynn).
2234T7295.9-18(D Flynn).
2235 76785.11-12(0 Flynn)
2236 76785.27-30 (D Flynn).
2237 77326.37-41 (D Flynn).
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demonstrates that there was not. Ms Gobbo insisted on attending and the SDU were 
not in a position to stop her doing so.

64.64 The full transeript of the 20 Aprii 2006 meeting and the SDU members’ evidence is 
highly relevant to proving that Mr Flynn was not part of any plan to use Ms Gobbo to 
encourage Mr Cooper to assist. Put simply, Mr Flynn was not part of any such plan 
because there was no such plan.

65 Mr Cooper’s arrest
65.1 The day of Mr Cooper’s arrest saw the progressive failure of the safeguards that Mr 

Flynn understood to be in place. The SDU members had not managed Ms Gobbo in a 
way that addressed the risks arising from her dual role. Those above Mr Fiynn in the 
chain of command did not identify or deal with the potential conflicts of interest that 
arose. Ms Gobbo’s insistence on attending was a breach of her own professional 
obligations,

65.2 Throughout the entire process of Mr Cooper’s arrest, Mr Flynn conducted himself in 
accordance with his training and experience as an investigator. Unfortunately, gaps in 
that training and experience meant he was not properly equipped to even identify that 
the safeguards had failed with respect to Ms Gobbo’s interactions with Mr Cooper, let 
alone deal with the complex situation he faced.

Conduct of Ms Gobbo and Victoria Police upon Mr Cooper’s arrest on 22 April 2006

65.3 On 21 April 2006, Victoria Poiice obtained a search warrant to search Mr Cooper’s 
laboratory, and the properties of other suspects in the investigations.^®® An affidavit 
was prepared in support of the search warrant. The affidavit was compiled by members 
of Mr Flynn’s crew, and records Information obtained in the investigation, including 
information provided by Ms Gobbo to the SDU, Mr Fiynn believes that the affidavit was 
compiled from a number of sources, such as members’ diaries and an investigation 
chronology.®®®

65.4 Counsel Assisting submiF^® that the Purana Task Operation Posse Phase One 
Operation Order (Phase One Operation Order) ‘demonstrates the significance of 
information implicating Mr Gooper which was supplied by his lawyer Ms Gobbo’. The 
Phase One Operation Order is also useful to provide context as to the wide ranging 
intelligence gathering work that was being undertaken by the Purana Taskforce in 
connection with Mr Cooper outside of the information provided by Ms Gobbo.

65.5 In paragraph [1828] of their submissions. Counsel Assisting note that Mr Flynn was 
nominated as the Investigation Leader for Operation Posse. This infomiation is 
documented in the Phase One Operation Order,®^  Whilst Mr Flynn was the 
Investigation Leader, there were several higher ranking officers involved in the 
operation including the Operations Commander, the Forward Commander and the 
Deputy Forward Commander. All arrests were made were made at the discretion of the 
Forvi/ard Commander, Mr O’Brien.

*

Chronology of circumstances surrounding Mr Cooper's arrest

223B T6794.41-42 (D Flynn).
T6794.38-TS795.4 (D Rynn); Exhibit RC0538B - Statement of Inspector Date Flynn, 17 June 2019 at [46] 

(VPL.0014.Oe42.0001 at ,0008).
Counsel Assisting Submissions at p 424 [1827], Voi 2.

2241 untefidered Purana Taskforce, Operattor! Posse, Phase One, Operation Order, execution date to be determined at [14]-[16] 
(VPL.0099,0117.0288 at .0305). '
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65.6 Mr Fiynn was present at the arrest of Mr Cooper on 22 April 2006. He arrived after the 
Special Operations Group had arrested Mr Cooper and L^.L^.f.^TJ^t the property.
Mr Fiynn read Mr Gooper his rights to contact a friend or relative and a legs! 
prastitfOner.22^2 jyjc cooper asked Mr Fiynn to contact a family member and Ms 
Gobbo.2243 At this point, Mr Fiynn refused Mr Cooper’s request. At paragraph [1831.1], 
Counsel Assisting state that the reason for refusing this request was ’apparently’ to 
avoid compromising the investigation. While Counsel Assisting unfairly imply that this 
was not Mr Fiynn’s motivation for refusing the request, they do not suggest an ulterior 
one. In cross-examination, Mr Fiynn explained that this was not an unusual practice 
with respect to arrests of high-level drug offenders because of a concern of fabrication 
and destruction of evidence.^^ He stated; “So generally we wait until all opposed 
warrants had bean axecuted and all the people we were trying to arrest had been 
arrested”

65.7 Counsel Assisting do not make any reference to the relevant legislation, s 464C(1 )(c) of 
the Crimes Act 1958 (Vic) which provides that an investigating official may delay a 
person’s attempts to contact a relative or legal practitioner if the Investigating official 
believes on reasonable grounds that doing so may lead to the fabrication or destruction 
of evidence. As detailed in Mr Flynn's affidavit in support of the search warrant, dated 
21 April 2006, the search warrant pertained to ten properties and five individuals.®^^®  
There was a dear risk that if Mr Cooper’s associates were alerted to his arrest key 
evidence would be destroyed,

*

65.8 After Mr Cooper was transferred to St Kilda Road Police Station, Mr Flynn facilitated
telephone contact between Mr Cooper and Ms Gobbo,®®'**'  Mr Flynn could hardly have 
done anything else. In cross-examination, Mr Fiynn explained that ‘‘generally once [a] 
person requests a particular legal practitioner, well then we ’re kind of bound to allow 
them to speak to that person” Numerous witnesses before the Commission
appreciated the bind that Mr Flynn was in,®®^® As Mr Allen explained in Gross
examination, “If a person in custody is asking for a speclke legal representation, the role 
is to facilitate that request. Otherwise we breach the standing orders and other 
legislation”

65.9 Mr Flynn’s training and experience, consistent with the requirements of s 464C of the 
Crimes Act 1958, emphasised to him the importance of allowing a person upon arrest to 
communicate with or attempt to communicate with a lawyer of their choice. As 
described in the Victoria Police’s submissions, this was a core obligation w'hich was 
emphasised in the Victoria Police Manual and in the training provided by Victoria 
Police.®®®*

65.10 Section 464C of the Crimes Act 1958 requires that before a person in custody can be 
questioned, an investigating official must inform the person of their right to communicate

^2^^76792.13-16(0 Flynn).
Exhibit RC0538B-statement of Inspector Dale Flynn. 17 June 2019 at [48] (VPL.0014.0Q42.0001 at ,0009).
T6797.26-32 (D Flynn); Exhibit RC0538B - Statement of inspsotor Dale Flynn. 17 June 2019 at [48] (VPl.0014.0042.0001 

at .0009'!,
Z24S 76797.23-26 (D Flynn).

Exhibit RC0733S - Affidavit fora search watrant. 21 April 2008 f'VPL.0005.0035.1204 at .1204).
22^2 76800.2-16 (D Flynn); Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 Jane 2019 at [49] (VPL.0014.0042.0001 at 

.0009).
2248 76798.41-44(0 Flynn).
22® See, eg, T2S76.33-T2977.33 (A Alien).
22» 72976.38-41 (A Allen).
2S51 See Untendered Statement of Assistant Commissionef Kevin Casey, 15 August 2020 at [55]-[56] (VPL.0014,0f 34.0001 at 

.0010).
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with or attempt to communicate with a iawyer.^^ss jhe investigating official most then 
as soon as practicable afford reasonable facilities to enable the person to contact their 
lawyer and allow them to communicate with them in circumstances where the 
communication will not be overhead^^ss if this requirement is not complied with, 
evidence of confessions or admissions obtained during questioning may be 
inadmissible at triaL^^®^

65.11 There are exceptions to these obligations, but they are strict and expressly set out in 
s 464C of the Crimes Act None of the exceptions concern the situation which 
confronted Mr Flynn that night. Mr Fiynn was aware of the exceptions, given his refusal 
to initially allow Mr Cooper to speak to Ms Gobbo as described above. However, once 
Mr Cooper had been conveyed to the St Kilda Road police station, Mr Flynn saw no 
lawful basis upon which he could refuse Mr Cooper’s request. Mr Flynn had no training 
or experience to draw upon regarding any other potential options that might have been 
available to him at that point. To the contrary, the Victoria Police training and instruction 
Mr Fiynn had received emphasised that there were only the three narrow 
circumstances, as set out in s 464C of the Crimes Act 1958, in which a suspect’s 
request to speak to a lawyer could be refused or delayed.^^

65.12 In cross-examination, it was put to Mr Flynn that one option he had was to have told Mr 
Gooper that Ms Gobbo was a suspect and therefore she could not act as his lawyer.^®® 
This suggestion assumes that at this time Mr Fiynn was aware of Ms Gobbo’s conflict of 
interest. This is not true. As set out above, Mr Flynn was not abreast of the 
conversations that had been had with Ms Gobbo and the SDU that the "general ethics 
[of the situation were] fucked’'' and he was acting upon the understanding that any 
conflicts involving Ms Gobbo would have been handled by the SDU. Further, it was not 
possible for a police member to tell Mr Cooper about Ms Gobbo’s status as a human 
source4257 jo cjo so would have violated the terms of Ms Gobbo’s registration as a 
source, Victoria Poiice directions concerning the protection of the human source and Mr 
Cooper’s right to a lawyer of his choice. It would also have placed Ms Gobbo’s life in 
real and immediate danger.

65.13 It was not even possibie to tell Mr Cooper that Ms Gobbo could not act for him without 
providing an explanation or simply citing “unspecified reasons", as this would light up 
Ms Gobbo as a source. Counsel Assisting accepted as much in questioning Officer 
Smith;22S8

Counsel Assisting: The problem was if you went and said to the people, "She
can’t act for you for unspecified reasons", that posed the 
real risk of disclosing the fact she was assisting the 
police?

Officer Smith: Of course, it would be blatantly obvious.

Ms Gobbo’s initial attendance at the St Ktida Road police station

65.14 At approximately 4:25 pm on 22 April 2006, Ms Gobbo attended the St Kilda Road 
police station and spoke wit4Mr'Agrum^^ and then with Mr Cooper. She left at 
approximately 5:45 pm. At paragraph [1831.8], Counsel Assisting state that despite

Cri!nes Act 195S(yie.'), s 464C(1}.
Crimes Act 1958 (Vic), s 4640(2}.
R vPercerep [1983] 2 VR 109 at 120 and now under s 138 of the Uniform Evirienoe .Act 2008 (Vic).
See Victoria Polices submissions on training.
T6709.37-40 (D Flynn).
Exhibit RC0464B - Statement of Mr James (Jim} O'Brien. 14 June 2019 at [175] (VPL.0014.0040.0001 at .0034-0035).
T8109.42-46 (Officer Smith).
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knowing that this situation was “compiex”, Mr Fiynn did not seek to stop Ms Gobbo’s 
involvement, did not seek legai advice or did not disclose the full circumstances of Ms 
Gobbo’s Involvement to Mr Cooper. This submission of Counsel Assisting is factually 
correct however it must be put in context. While he recognised the situation was 
“complex", he did not have the training or experienee to appreciate the seriousness of 
the situation and potential options that might have been available to him at this point.

65.15 While Mr Fiynn does not have a diary entry to support, his recollection, he thinks that he 
may have raised his concerns about these issues of conflict with Mr O’Brien,®^®® ft is 
important to remember that at this time Mr Fiynn was a Detective Sergeant, and when 
issues arose, he generally ‘''repoft[ed] up” rather than seeking advice through other 
channels, such as Victoria Police legal counsel.^®®® Mr O’Brien was aware of Ms 
Gobbo’s registration by the SDU as a human source®^®'' and Mr O’Brien was across the 
investigation leading up to Mr Cooper's arrest, including that Ms Gobbo supplied the 
inteliigence about Mr Cooper’s laboratory in Strathmore.^^ss jt would have been 
reasonable for Mr Flynn to view Mr O’Brien’s knowledge of these matters as tacit 
approval of her involvement as a human source in Operation Posse.

65.16 As has been described repeatedly above, Mr Flynn’s understanding of lawyers’ conflicts 
was limited. He could not recalf ever receiving training about these issues nor did he 
receive any specific information or training in how to manage these issues specifically 
with respect to Ms Gobbo. He also expected that Ms Gobbo would act in accordance 
with her professional and ethical obligations and he had no appreciation of the 
wrongfulness of the situation and the potential consequences. His limited understanding 
of these issues is demonstrated by the evidence he gave to the Commission. In cross
examination he explained that he was of the view ttiat “even though she’s helped us in 
arresting [Mr Cooper], that she could still go there and give him proper legal advice”
He added:

! still thought at the time that if [Mr Cooper] indicated that he didn’t want to talk 
to police, he didn’t want to answer questions, that she would talk to him about 
the pros and cons of doing that.

65.17 At paragraph [1831.8], Counsel Assisting are critical of the fact there was no 
preventative or remedial action taken once Ms Gobbo arrived at the police station. Mr 
Flynn’s rote was as an investigator - as he said, “my focus was on catching [Mr 
Cooper]' - as set out above at 63.3, given the formal structure of divisions within the 
organisation, it was fair for him to assume that the SDU would have handled any issues 
of Ms Gobbo’s conflicts.^®®® This assumption accorded with the delineation of 
responsibility in the Operation Posse investigative plan®®®® and with Mr Flynn’s 
understanding of the specialist role of the SDU.

65.18 Finally, it should be noted that Mr O’Brieri was also present at the St Kilda police station 
and knew that Ms Gobbo had attended. It is not unreasonable for Mr Fiynn to have 
assumed, in accordance with the chain of command, that if issues had arisen, Mr 
O’Brien would be abreast of them and would have taken any necessary preventative or 
remedial action. As indicated above, Victoria Police operated according to a strict chain

TS716.27-34 (O Flynn).
T6718.36-38 (D Flynn).
Exhibit RC0464B - Statement of Mr James -yim) O’Brien, 14 June 2019 at [63] {VPL.0014,OQ40.0001 at .8012). 
Exhibit RC0464B - Statement of Mr James (Jim) O'Brien. 14 Jone 2019 at [150] (VPL.0014.0040,Q001 at .0029). 
T67S6.14-16 (D Flynn).
T6787.30 (D Flynn),
T8786.21 <0 Flynn).
Exhibit RC0467B - Investigation Plan for Operation Posse, 17 November 2005 {VPL,010Q,0009.0001 at .0004). 
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of command which determines who is in charge of any given situation. One element of 
the chain of command provides that the most senior person in a situation is in charge of 
that situation, unless or until someone more senior takes over responsibility. It is 
unreasonable to have expected Mr Fiynn to have acted in any way to undermine his 
boss, Mr O’Brien, or a member of the SDU. Additionally, Mr Fiynn knew that Mr O’Brien 
and the SDU had significantly more exposure to the situation than he did. Mr Flynn had 
worked with Mr O’Brien for a long time and trusted him, Mr Flynn did not question the 
approach as he respected and trusted his colleagues and their experience and decision 
making.

65.19 in cross-examination, as Counsel Assisting state at paragraph [1831.8], Mr Fiynn 
accepts “with the benefit of hindsight that there were other paths of action he could 
have pursued. Counsel Assisting seem to infer that Mr Flynn was aware of these 
options at the time but chose not to take them. Counsel Assisting’s submission ignores 
the real impact of hindsight. Mr Flynn was not saying that he was aware of these 
options at the time and chose to ignore them. He was accepting that retrospectively 
they were options that could have been explored. For the reasons set out above, Mr 
Flynn acted appropriately at the time given his understanding of the situation.

65.20 Ms Gobbo arrived at St Kiida Road Poiice Station at 4:25 pm and departed at 5:45 pm. 
In his diary, Mr Flynn records that after arriving, Ms Gobbo immediately spoke with Mr 
[Agru'm'i and then at 4:43 pm she spoke with Mr Cooper.22S7 Mr Fiynn cannot recall if Ms 
Gobbo spent the entire hour with Mr Cooper.'-^®® Mr Smith, the handler who completed 
the ICRs recorded at 5:30 pm: “Rec Missed Cail end Ph Back. HS v. emotionBi after 
seeing [Cooper] in custody. HS has spoken to D/Sgt FLYNN, who has told HS nothing 
yet ”.2269

65.21 After Ms Gobbo left the St Kiida Road poiice station, Mr Flynn spoke with Mr Biggin. In 
their submission at paragraph [1831,13j Counsel Assisting fail to note that Mr Flynn 
does not recall this meeting. When asked about this meeting in cross-examination Mr 
Flynn said that Mr Cooper’s arrest “was obviously a very significant resoiulion phase of 
our investigation” and it is likely he updated Mr Biggin as to this event.Mr Flynn’s 
evidence vi^as that he briefed Mr Biggin as to the “progress of the Investigation” 
There is no evidence that he briefed Mr Biggin about the conflict of interest associated 
with Ms Gobbo’s attendance to advise Mr Cooper. Indeed, Mr Fiynn’s evidence to the 
Commission was that he believed his update to Mr Biggin was no more than “yes. 
we’ve located the lab, we’ve found this, we’ve arrested him and brought him back here 
and then spoken to them”.^'^'^^

65.22 Counsel Assisting’s suggestion that Mr Biggin was the most senior officer of Victoria 
Poiice available for Mr Flynn to speak to is misplaced. Victoria Police operated pursuant 
to a strict chain of command. As Mr Flynn explained in cross-examination, he would 
brief his direct report, Mr O’Brien. It was unreasonable to expect Mr Flynn to raise 
concerns with Mr Biggin.

65.23 Counsel Assisting submit that it was likely that Mr Flynn briefed Mr O’Brien as to Ms 
Gobbo’s attendance at the St Kiida Road police station. Mr Fiynn’s evidence was that “t 
suspect at some stage i updated However, he clarified his evidence by noting

Exhibit RC0538B - Statement of inspeotor Dale Stephen Flynn, 17 June 2019 at [51] (VPL.0014.0042.0001 at .0009). 
Untendered diary of Inspector Dale Flynn, 22 April 2006 (VPL.0098.0150,0001 at ,0032); TS802.3G-32 (D Fiynn). 
Exhibit RC0281 - iCR383S (028), 22 April 2006 (VPL.2000.0003,1835 at .18451.

®>'£i T6807.16-17 (D Flynn).
"271 T6814.38-44 (D Flynn).

T5808.14-17 (D Fiynn).
2273 T7280.28 (D Flynn).
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that !t was not the usual practice for Mr O’Brien to informed that an accused person had 
requested Segal advice, who the legal adviser was and how the Segal adviser had 
provided advice (that is, whether by phone or in person).^’^^ Mr O’Brien gave evidence 
that someone may have told him that Ms Gobbo 'was present in the building to see Mr 
iAgr^iand Mr Gooper, but he did not see her there.^^^s Mr O’Brien goes on to say that 
he “was annoyed by the fact that she actually came down to the station”He also 
rhetorically asked, once she was at the police station; “what could I do about if?”22r/ jp 
cross-examination, Mr O’Brien states that Mr Flynn “may” have reported to him what 
was going on during Mr Cooper’s afrest.^^rs

65.24 Critical for Mr Fiynn is that he believed that Mr O'Brien knew that Ms Gobbo had 
attended the police station for Mr Cooper’s interview. Mr Fiynn acted on the basis that 
his superiors were aware of Ms Gobbo’s involvement and approved of it.

conversation with Mr Cooper

65.25 At 6.50 pm Mr Cooper was taken to a meeting room inside the St Kilda Poiice Station to
meet with Messrs O’Brien, Smith and Fiynn. The purpose of this meeting was to 
facilitate a conversation with Mr Cooper, to convince him to agree to assist Victoria 
Police, in their submission at paragraph [1831.15], Counsel Assisting query the 
presence of Mr Smith in this meeting. Mr Fiynn’s evidence was that whilst it was not his 
decision for Mr Smith to be in the room, his role in the room was logical as “that's what 
their job is basically, to get people on board to assist us with our investigations” Mr
Fiynn was not sure whether Messrs O’Brien and Smith remained until the end of the 
meeting.2280 During this meeting, Mr Cooper requested to speak to Ms Gobbo.'^^si 
Fiynn facilitated that call and Ms Gobbo returned to St Kilda Road police station.

65.26 In cross-examination Mr Flynn accepted that it was “possibie” that when Mr Smith 
attended at St Kilda Road Police Station, he advised Mr Flynn that Ms Gobbo was in 
the vicinity and waiting to return if neGessary.^^®^ Mr Flynn was not aware that Ms 
Gobbo was waiting near Victoria Police, jyjf piynp has no record in his diary that he 
was toid about Ms Gobbo remaining in the vicinity. Further, when putting these matters 
to Mr Flynn in cross-examination. Counsel Assisting did not refer to an ICR in support of 
this proposition. As noted at paragraph 62.8 above, this is an example of Mr Fiynn 
agreeing with a proposition put by Counsel Assisting, even though it was against his 
interest.

Ms Gobbo returns to the St Kiida Road police station

65.27 At 7.15 pm Ms Gobbo returned to the St Kilda Road police station.At paragraph 
[1831,19.2], Counsel Assisting assert that Mr Flynn contributed to the presentation of a 
‘false picture’ at Mr Cooper’s second interview which was designed to conceal Ms 
Gobbo’s role as a human source. Undeniably. Mr Flynn did not inform Mr Cooper of Ms 
Gobbo’s role as a human source and at all times, he was acting upon the understanding

22” T72S0.17-23 (D Flynn).
2226 T5755.4-6 W O’Brien).
22715 T5755.10-11 (J O’Shen).
2227 T575S.27-28 {J O’Brien).
2228 T5757.36 {J O'Brien).
22’2 T680S.3S-37 (D Flynn).
2222 T6819.31-35 (D Flynn).
2281 T6819.33-41 (D Flynn).
2282 T6820.1S-23 (D Flynn).
22® TS805.17-36 (D Flynn).
2284 77035.24(0 Flynn>, 
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that the identity of the human source shouid be protected at ail costs. But Mr Flynn was 
not acting with impropriety. This is for three key reasons;

(a) Mr Fiynn did not believe that there were issues of conflict associated with Ms 
Gobbo’s invoivement.

(b) Mr Flynn was not part of any premediated plan to use Ms Gobbo to persuade Mr 
Cooper to give evidence.^^so wtiite Mr Fiynn concedes that, from the ICRs he was 
shown while giving evidence, it appears as though such a plan may have existed, 
he was not privy to those discussions.^^a® expiained above, the discussions Mr 
Fiynn did not know about in fact demonstrate that there was no plan,

(c) Mr Fiynn understood that he was required to conceai Ms Gobbo’s role as a 
human source at ail costs. His oven'iding concern was to protect her safety and 
he was not acting with any understanding or intention that his conduct may 
interfere with the administration of justice,

65.28 Counsel Assisting’s submissions refer at paragraph [1831,19,3] to Ms Gobbo’s various 
descriptions of vi/hat occurred during this discussion. When extracts of the recordings of 
Ms Gobbo’s discussions with her handlers were played to Mr Flynn, he said he did not 
recall it occurring in this way,"^®'' although he conceded it was “possible” Ms Gobbo’s 
accounts were correct.^^s® Mr Flynn’s evidence was that Mr Cooper had been 
emotionaliy distressed on other occasions, inciuding the following evening, but he did 
not recall him being emotional on the night of his arrest.Mr Flynn did not reject Ms 
Gobbo’s description of Mr Cooper needing “a bit of a pusb”?'^^°

65.29 Despite Mr Flynn’s concessions that Ms Gobbo’s account of these events was 
“possible”, the state of the evidence about what occurred during this meeting is 
unsatisfactory. Given Ms Gobbo’s lack of credibility, as addressed in Victoria Police's 
submissions, the Commissioner may have some doubt about the acouracy of her 
accounts. It is likely that Ms Gobbo was embeiiishing to generate attention and 
sympathy from her handlers.

65.30 More importantiy, Mr Cooper did not give his own evidence about this event. When 
asked a leading question about these events, he said only that it was “possibie” that it 
had occurred.2291 unied, his evidence was that he took Ms Gobbo’s hands and 
eomforted her when she arrived at St Kilda Road and that it was Ms Gobbo who was 
crying and professing distress at his predicament - but this meeting occurred during Ms 
Gobbo’s initial attendance upon him, in private, with no-one else in the room.^®® Mr 
Gooper then went on to describe in some detail the advice that Ms Gobbo provided to 
him during the 45 minutes they were alone, which he understood to include advice that 
he would have to “roii” on associates.^®® Mr Cooper later agreed, that it was “possible" 
the events had occurred in the way Ms Gobbo had described, but the question of 
whether any poliee officers were present when that occurred was not clarified.®®'’ The 
way that Mr Cooper’s evidence was adduced makes it very difficult for the Commission 
to determine what aetuaiiy happened in the room between Ms Gobbo and Mr Cooper,

22«'T7236.39; T7264.8-10 (D Flynn).
»36 T7236.3S-41 (D Flynn).
2:®' T6854.4; T6877.2S {0 Flynn).
22® T8854,6 ® Flynn),
22® 76877.23 (O Flynn).
22S9 TS877.3S-37 (D Flynn); Exhibit RC0679B - Transcript of conversation behveen Ms Nicola Gobbo and Inspector Sons 

Buick, 27 September 2011 (VPt.010C.0088.0953 at .0979), [GA's fn is inoorreot]
2221 T8712.43 (Cooper).
22S2 T8699.35 - T8700.9 (Cooper).
2282 TS702.14 (Cooper).
22S4 78713.46 - T8714.3 (Cooper).
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especially given that neither witness can be approached as a witness of truth on an 
issue of this kind.

65.31 Mr Flynn accepts that, during his meeting, Mr Cooper requested that he speak to Ms 
Gobbo and for Mr Flynn to remain present.2295 He explained that “we were there for 
some period of time".During that meeting, as recorded in Mr Flynn’s diary. “Mr 
Cooper agreed to be reinterviewed + ass/sf’.^^g?

65.32 In their submissions, at paragraph [1831.19.4], Counsel Assisting misconstrue this 
evidence. They fail to acknowledge that this concession was made by Mr Flynn with the 
benefit of hindsight. At the time, Mr Flynn believed that even though Ms Gobbo had 
provided the information that led to Mr Cooper’s arrest, she was able to counsel him as 
to his choice of whether to assist police. Mr Flynn explained that:2298

I still thought at the time that if [Mr Cooper] indicated that he didn’t want to talk 
to police, he didn’t want to answer questions, that she would talk to him about 
the pros and cons of doing that.. .1 still was of the belief that Ms Gobbo could 
advice [Mr Cooper] of his choices in relation to what he does.

65.33 Counsel Assisting also note in their submission at [1831.19.4] that Mr Flynn agreed in 
cross-examination that Ms Gobbo was acting a police agent. This is a 
misrepresentation of Mr Flynn’s evidence. Mr Flynn agreed that Mr Cooper did not know 
that Ms Gobbo “was an agent for the police”.2299 Counsel Assisting also point to page 
7183 of the transcript. This reference refers to an exchange between Counsel Assisting 
and Mr Flynn where he agreed, with hindsight, that Ms Gobbo had convinced Mr 
Cooper to cooperate. During that exchange, neither Counsel Assisting nor Mr Flynn use 
the language of police agent.^^oo

65.34 There is no basis to suggest that Mr Flynn considered Ms Gobbo to be a police agent at 
any relevant time. Indeed, Mr Flynn had no advanced information or expectation that 
Ms Gobbo would actively encourage Mr Cooper to co-operate with police - although 
that is what she did towards the end of the interview process.2201 As described above, 
Mr Flynn had organised the surveillance and the sequence of the arrest in order to 
catch Mr Cooper in the most compromising position so as to have the most leverage to 
persuade him to cooperate. Mr Flynn’s approach to having Mr Cooper cooperate had 
nothing to do with Ms Gobbo’s involvement.

65.35 Mr Flynn explained that the “first part’ of the operation was “to catch him offending. That 
is the focus, our main focus on the 22nd” and the “next focus” was to have Mr Cooper 
cooperate

Mr Cooper’s second record of interview

65.36 At 9:08 pm that evening, Mr Flynn together with DSC Paul Rowe, re-interviewed 
Mr Cooper.2303 Ms Gobbo was not present for the interview. Mr Cooper made 
admissions in relation to the Strathmore lab and spoke about his relationship with the 
Mokbel family.220'  The interview concluded at 11:27 pm.*

2285 T6828.28-34 (D Flynn).
2285 T6828.41-T6829.1 (D Flynn).
2287 Untendered diary of Inspector Dale Flynn, 22 April 2006 {VPL.0010.0007.0209 at .0211).
2288 T6787.26-36 (D Flynn).
2298 T6827.19-20, 24-26 (D Flynn).
28™T7183.1-5 (D Flynn).
288’ T6788.23-33 (D Flynn).
2382 T6840.42-T6841.2 (D Flynn).
2383 Exhibit RC0365 - Record of interview between Mr Cooper, Ms Anne Farer and Inspector Dale Flynn, 22 April 2006

(VPL.0008.0001.1429 at .1434-1507).
23“ T6835.17-40 (D Flynn).
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Mr Flynn 
understood that Mr O’Brien had obtained legal advice that the investigators could keep 
him in custody after he had been charged

2305

65.37 During the second interview with Mr Cooper there were a series of activities undertaken 
that Mr Flynn was not aware of. Mr O'Brien had updated the SDU handlers, indicating to 
them that Mr Cooper had agreed to cooperate. Ms Gobbo attended a meeting with her 
handlers from the SDU to discuss the approach that had been designed between 
herself and the SDU, much to Mr Flynn’s surprise. Ms Gobbo and her handlers 
remained on “standby just in case she was required any further that evening, but Mr 
O’Brien advised she would not be required further.^^os Again, these were all activities 
that were planned and implemented without the inclusion or awareness of Mr Flynn.

65.38 After Mr Cooper’s decision to assist police had been made, Mr Flynn did not raise any 
concerns with Mr O’Brien or anyone else. While this is regrettable, it is understandable 
given Mr Flynn’s limited understanding of the problems with what had occurred and the 
seriousness of its consequences, and his trust in Mr O’Brien and the SDU.

65.39 With the benefit of hindsight, Mr Flynn accepts that he could have reported any 
concerns to Mr O’Brien and they could have discussed other options which might have 
included seeking legal advice from within Victoria Police.^^o^

65.40 M Flynn continued to focus on the investigation in the belief that others were dealing 
with the complex issues relevant to Ms Gobbo If he had his time again, Mr Flynn would 
have done things differently. However, at the time of Mr Cooper’s arrest Mr Flynn 
thought he was doing the right thing and adhering to the SELF principles.^sos He did not 
deliberately set out to do anything wrong and risk jeopardising the admissibility of 
evidence and potential prosecutions.^^os

66 Mr Flynn’s involvement with Mr Cooper following his 
arrest

Activities in late April 2006 following Mr Cooper’s arrest

66.1 Following his arrest Mr Cooper began assisting Victoria Police to advance 
investigations into his criminal associates. Mr Flynn was responsible for the 
management of Mr Cooper during this time.^^'"’

66.2 As Counsel Assisting summarise at paragraph [1761], Ms Gobbo had ongoing 
involvement with Mr Cooper following his arrest. With respect to this summary the 
following is noted:

(a) Mr Flynn’s diary records that he facilitated one phone call between Ms Gobbo and 
Mr Cooper on 23 April 2006.23''i

Pll

2305 Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [53] (VPL.0014.0042.0001 at .0010).
2™ Exhibit RC0281 - ICR3838 (028), 23 April 2006 (VPL.2000.0003.1835 at .1846); T6874.31-35 (D Flynn).
™'T7266.1-10 (D Flynn).
2308 T6655.4-16 (D Flynn).
23™ T6653.25 (D Flynn).
2310 T6881.28-T6882.4 (D Flynn); Exhibit RC0365 - Record of interview between Mr Cooper, Ms Anne Farer and Inspector Dale 

Flynn, 22 April 2006 (VPL.0008.0001.1429 at .1434-1507).
23” Counsel Assisting Submissions at pp 394-395 [1761.1], Vol 2; Untendered diary of Inspector Dale Flynn, 23 April 2006 

(VPL.0098.0150.0001 at .0034).
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(b) Mr Flynn has no recollection of Ms Gobbo conferring with Mr Cooper in custody 
on 25 April 2006, and there is no note in his diary to this effect.

(e) Mr Fiynn has no recollection of Ms Gobbo conducted a professional visit to Mr 
Cooper in custody on 30 Aprii 2006, and there is no note in his diary to this 
effect,2313 Mr Fiynn was not involved in the service on Ms Gobbo, on behalf of Mr 
Cooper, of evidential material from Mr Hayes. He also has no note of this event in 
his diary.231^ it is accepted that Mr Hayes was one of the investigators in Mr 
Flynn’s team.

66.3 On the morning of 24 April 2006, Mr White has recorded in his diary that he attended a 
meeting at St Kilda Police Station with Messrs O’Brien, Biggin, O’Connell and Flynn.^’i® 
Mr White’s diary shows that the meeting concerned plans for Mr Cooper’s assistance 
over the corning days. Mr Fiynn does not have a record of this meeting in his diary but 
during cross-examination, he was willing to accept that it occurred.^s’®

66.4 Between 23 April 2006 and 25 Aprii 2006, Mr Cooper participated in discussions with 
his associates about the supply of drugs, which were covertly recorded by Victoria 
Police. These associates included Milad Mokbel, Mr Bickley and Horty Mokbei.^si^

66.5 Over this period, Mr Flynn recalls that he faciiitated eails, at Mr Cooper’s request, 
between Mr Cooper and Ms Gobbo.^® ’® in cross-examination, Mr Flynn explained that 
Mr Cooper sought reassurance from Ms Gobbo and that Mr Flynn sought to facilitate 
these calls for welfare reasons. At paragraph [1838], Counsel Assisting note that these 
phone calls were ‘on the ostensible basis that she was his legal representative’, and as 
a result the information provided may have held obligations of privilege. As explained 
above, Mr Flynn did not appreciate these complexities, and betieved that Ms Gobbo 
could still provide support and advice to Mr Gooper. Mr Flynn did not intentionaily seek 
to deceive Mr Gooper. He betieved that he was performing the role expected of him by 
Victoria Police.

66.6 At paragraph [1840], Counsel Assisting assert that on 24 Aprii 2006, during a debrief 
session with Superintendents Biggin, Steendam and Grant as well as DAI O’Brien, Mr 
Flynn had an opportunity to raise any concerns that had arisen from the recent events. 
Whilst this statement is factually true, it does not encapsulate the context fairly. First, Mr 
Flynn’s focus over those days was completely on the progression the investigation and 
managing Mr Cooper.®®''® As Mr Flynn put it “by this stage her involvement was well and 
truly included and w& were just progressing on with our criminal investigation”. 
Secondly, the meeting involved discussions about whether to conclude the operation 
that night by arresting Milad Mokbel or waiting until the following day.®®®’ It was, 
therefore, forward looking rather than retrospective. Thirdly, Mr Flynn understood that 
Mr O’Brien was aware of what was occurring. Consistent with the command structure in 
place at Victoria Poiice, Mr Flynn would expect that DAI O’Brien would brief his 
superiors as to the progress of these significant events. Supt Grant’s statement to the 
Commission confirms that he was kept updated by Mr O’Brien with regards to Mr

Counsel .Assisting Submissions at p 395 [1761.2], Vol 2.
Counsei Assisting Submissions at p 395 [1761.5], Vol 2.
Counsel Assisting Submissions at p 396 [1761.65, Vb' 2-

=3-5 Exhibit RC0394S - Diary of Officer White’. 23 Aprtl 2006 (VPL.2000.0001,3677 at .0728-0730).
=5’5 T6S82.38-44 (D Flynn).
=5’= Exhibit RC0S38B - Statement of Inspector Dale Fiynn, 17 June 2019 at [553-[56] (VPL.0014.0042.0001 at .0010-0011).
==-’5 Exhibit RC053&B - Statement of Inspector Dale Flynn, 17 June 2019 at £55] (VPL,0014.0042.0001 at .3010).
=5’5 Exhibit RC0538B - Statement of Inspector Dale Flynn. 17 June 2019 at [55] (VPL.0014.0042,0001 at .0010).
55=5 T6897.9-f 2 (D Flynn).
==■=' Exhibit RC1256B - Statement of Richard Grant, 28 November 2019, at [73] (VPL.0014.0103.0001 at .0010); Exhibit 

RC1244B - First sfatement of DC Wendy Steendam, 4 December 2019 at [233-[24] (VPL,Q014.0113,0001 at .0004) 
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Cooper’s arrest, and that he, in turn, kept Mr Overland updated over the course of the 
weekend.2322 Fourthly, as Counsel Assisting highlight at [1840], the culture at Victoria 
Police was such that human sources were not discussed, even among senior 
officers.2323 gy pQt raising Ms Gobbo’s role, Mr Flynn avoided the risk of unwittingly 
exposing information about Ms Gobbo’s involvement to other members. Mr Flynn was 
not acting with impropriety. In doing so, he was acting in accordance with his training 
and with the Operation Posse Commencement Briefing, dated 22 November 2005, 
which stated that:2324

I probably don’t need to mention this topic in this environment it should be
understood. If you don’t know who the Pll \in this operation are then you
probably don’t need to know. Rest assured nothing is being kept from you.
RHS /ssues in this operation are so critical that the risk has been assessed as 
extreme.

66.7 Counsel Assisting’s submissions refer to Mr Flynn’s evidence that it was possible but 
unlikely that that Ms Gobbo’s role was discussed at this meeting.^^zs Given Mr Grant 
and DC Steendam’s unchallenged evidence that they did not know Ms Gobbo was a 
human source,2326 f\/|s Gobbo’s role in relation to Mr Cooper must not have been 
discussed at this meeting.

May 2006 to February 2007 (Mr Cooper’s plea and sentence)

66.8 Mr Flynn continued to manage Mr Cooper while he was incarcerated. This included 
fielding telephone calls and requests from Ms Gobbo who acted as Mr Cooper’s 
conduit.2327 On 1 May 2006, Ms Gobbo contacted Mr Flynn complaining that Mr Cooper 
needed more money in prison.2328 on 2 May 2006, Mr Flynn went to see Mr Cooper in 
prison. He also had a telephone call with Ms Gobbo about personal belongings that Mr 
Cooper wanted in prison.^^zs

66.9 Over time, the Purana Taskforce began to facilitate payment to Mr Cooper by putting 
money into his spend account at the prison.^^^o in paragraph [1846], Counsel Assisting 
state that Mr Flynn gave evidence that initially this money was provided by Ms Gobbo. 
Mr Flynn’s evidence was more circumspect. He was not certain and stated only that “/ 
think that’s correct, yes”.'^^^'' Within the months leading up to the Royal Commission, Mr 
Cooper told Mr Flynn that he left Ms Gobbo the sum of $400,000.2332 Mr Flynn did not 
recall whether Mr Cooper told him what the money was to be used for.2333 Eventually 
Victoria Police began to make these payments to Mr Cooper. Mr Flynn “organised the 
money to go in, it was indicating it was coming from [a family member]”.2334 n did not 
appear as if the payments were from Ms Gobbo.2335

2322 Exhibit RC1256B - Statement of Richard Grant, 28 November 2019 at [58]-[68] (VPL.0014.0103.0001 at .0009).
2323 T6896.37-42 (D Flynn).
23“ Exhibit RC0470B - Operation Posse commencement briefing. 22 November 2005 (VPL.0005.0096.0001 at .0002).
2325 Counsel Assisting Submissions at pp 435-436 [1840], Vol 2.
2326 Exhibit RC1256B - Statement of Richard Grant, 28 November 2019 at [94] (VPL.0014.0103.0001 at .0013); Exhibit

RC1244B - First statement of DC Wendy Steendam, 4 December 2019 at [132] (VPL.0014.0113.0001 at .0016)
2327 T6923.32-35 (D Flynn).
2326 T6923.37-39 (D Flynn).
2329 T6932.6-12 (D Flynn).
2339 T6924.20-23; T6925.32-38 (D Flynn).
233’ T6924.25-28 (D Flynn).
2332 T6924.41-47; T6925.6-9 (D Flynn).
2333 T6925.2-4 (D Flynn).
2334 T6925.23-24, 44-46 (D Flynn).
2335 T6925.15-21 (D Flynn).
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66.10 In cross-examination, Mr Flynn explained that it was not unusual for Victoria Police to 
be making payments to a witness,2®6

Conduct of members of Victoria Police and Ms Gobbo in relation to Mr Cooper’s 
statements and ongoing cooperation

66.11 Foiiowing the collection of an initial four statements in April 2006, Mr Flynn and his team 
continued to take statements from Mr Cooper,

66.12 In the initial stages of the statement taking process, Mr Fiynn was attending a prison to 
meet with Mr Cooper. In their submissions. Counsel Assisting suggest that a pattern 
occurred whereby Mr Cooper would telephone Ms Gobbo following these visits to 
discuss these matters. Mr Flynn’s evidence was that he accepted that this was the 
case, though he could not recall when he became aware of this arrangement.^^S' Mr 
Flynn was also in contact with Ms Gobbo as Mr Flynn considered Ms Gobbo important 
to Mr Cooper’s welfare.2®®® As he said in cross-examination “they were close to each 
other so when he saw her he was generally happy with her.”^^

66.13 On 8 May 20Q6, Mr Cooper was removed from prison and placed in another location for 
the purpose of access and taking statements.^®'®*

66.14 On that day, Mr Cooper informed Mr Flynn of a perceived threat against Ms Gobbo 
made by M. Mokbei.^®® ’ Mr Flynn’s diary records that H. Mokbel had also threatened 
that if Mr Cooper was “arrested before Anzac Day [Ms Gobbo will} be dead The 
ICR for this period indicates that Mr Cooper had also received death threats, specifically 
that H. Mokbel “is prepared to pay any amount for [Mr Cooper] to be killed”.®®'®  This 
background is critical to understanding why Mr Flynn, and the other investigators, 
prioritised the protection of Ms Gobbo and Mr Cooper. Protecting their safety was 
Victoria Police’s priority.

*

*

66.15 On 14 May 2006, Mr Fiynn facilitated a meeting between Ms Gobbo and Mr Cooper at 
the Victoria Police Centre on Flinders Street.®®®® in cross-examination, Mr Fiynn 
explained that the pu rpose of this meeting was “[t]o the best of my knowledge it was just 
to provide support to [Mr Cooper] in relation to the route that he had decided to take at 
that stage”.2®®®

66.16 In paragraph [1850], Counsel Assisting assert that ’originally’ it had been Victoria 
Police’s intention to not allow Ms Gobbo to see Mr Cooper during this process, 
‘presumably to maintaining the integrity of his evidence’. Counsel Assisting’s 
submissions do not acknowledge Mr Flynn’s evidence on this topic. The evidence that 
Ms Gobbo was not to see Mr Cooper during this process was contained in an ICR dated 
8 May 2006. It noted that “[Mr Cooper] will not see HS during statement taking process 
with PURANA”.®®®® There is no evidence that this was communicated to Mr Flynn. Mr 
Flynn’s evidence before the Commission was that he did not know where that

2358 T6926.3-S (D Fiynn).
^^3? 16932,14-36 (D Flynn).
2s»T7135.1-13(D Flynn),
2338 77150,7-10 (D Flynn).

T6938.6-11 (D Flynn).
2341 76937.18-29 (D Flynn).

76740.3340(0 Flynn).
23^3 Exhibit RC0281 - ICR3838 (031), 8 May 2006 (VPL.2000,0003.1871 at .1876).

T6950.9-10 (D Flynn).
23® 76^0.46-76941.1 (D Flynn).
2348 Exhibit RC0281 - ICR3838 (031), 8 May 2006 (VPL,2000,OQ03,1871 at ,1877), 
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information came from. He said that “[ijt doesn’t ring correct because I know I arranged 
a meeting between Ms Gobbo and [Mr Cooper] within a week of this date".^^'^

66.17 in paragraph (1850], Counsel Assisting surmise that the decision to not have any 
interaction between Ms Gobbo and Mr Cooper during this process was 'presumably to 
maintain the integrity of [Mr Cooper’s] evidence’, and cite Mr Flynn’s evidence in cross
examination in support of this proposition. This misrepresents Mr Flynn's evidence. Mr 
Flynn did not state or accept in cross-examination that maintenance of the integrity of 
the evidence was or even may have been the purpose of that direction. It was put to 
him that this would have been a “sensible course to take” given Ms Gobbo’s 
involvement as a human source, and Mr Flynn simply agreed that this was a possible 
consideration.^^'®*

66.18 In paragraph [1851], Counsel Assisting submitthat the purpose of this meeting was so 
that Ms Gobbo could persuade Mr Cooper ‘to be fully frank with the investigators’. This 
submission ignores Mr Flynn’s firm evidence to the contrary. In cross-examination, Mr 
Flynn was adamant that the purpose of the meeting was for Mr Cooper “to be able to 
speak to her in length, get some moral support, discuss any issues he had with hert.^^ 
He reiterated that:^®°

They were close with each other and she did form that role that she could, she 
was friendly with him.. .they were close to each other so when he saw her he 
was generally happy with her. Of course there was that legal side to her as 
well, that if he needed to discuss anything he could.

66.19 Foilowing that meeting, it is recorded by Ms Gobbo’s handlers in the ICRs that she had 
seen Mr Cooper and there were “no major issues, signing statements end of this 
week’.^^^'^ There is simply no evidence to suggest that the meeting was anything other 
than a welfare visit and a way to keep Mr Cooper happy, in their submission at footnote 
2526, Counsel Assisting refer the reader to Mr Flynn’s diary. The diary entry relates to 
June 2006 and not 14 May 2006,

66.20 Counsel Assisting note at [1851 ] that Ms Gobbo later reported to her handlers that she 
“had spoken to Mr Cooper about ‘how to make him bullet proof”. Counsel Assisting’s 
submission does not acknowledge that Mr Fiynn was never made aware of this.^ssa

66.21 On 21 May 2006, Mr Flynn met with Ms Gobbo at her chambers. Mr Flynn’s diary 
records that the meeting lasted for almost three hours.^^sa He remembers picking up 
books for Mr Cooper and deiivering those Items to the prison,®®  however he does not 
recail what he and Ms Gobbo talked abouP®®® but he suspects they were talking about 
Mr Cooper.23S6 He explained that “if she told me anything of great value I would suspect 
I would have made a note of it. I believe this would just be general conversation about 
[Mr Coopers] welfare and, you know, the whole process that was occurring’.2®®^ After 
that meeting, Mr Flynn updated Mr O’Brien.®®®® Mr O'Brien’s diary does not record what 
Mr Flynn told him. He also spoke to Officer Smith, Ms Gobbo’s handler. The notes in

**

T6938.34-37 fD Flynn).
T6938.43-47 (0 Flynn).
76941.29-3.3(0 Flynn).
T715Q.4-10 (D Flynn).
Exhibit RC0281 - iCR3838 (031), 14 May2006 (VPL.2000.000.3.1871 at.1883).
Exhibit RC0281 - iCR3838 (031). 15 May 2006 {VPL.200Q.0003.1871 at .1884).

2353 Untendered diary of Inspector Oals Flynn, 19 April 2006 iVPL.0098.0150.0001 at .00.56).
335*!  77007,17-19 (D Flynn).
2355 77007.17-19 (D Flynn).
2S6 77008.31-33 (D Flynn).

77008,41-46 (D Flynn).
335S 77010.16-17® Flynn).
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the ICR suggest that Ms Gobbo had spent 90 minutes on the phone with Mr Cooper 
earlier that day, and that Mr Cooper was not happy with the conditions he was in and 
that he had no confidence in the process?3ss Jt jg consistent and entirely feasible that 
Ms Gobbo and Mr Flynn discussed these conditions and how Victoria Police could keep 
Mr Cooper happy.

66.22 During the relevant period, Mr Fiynn facilitated Ms Gobbo’s visits to Mr Cooper in 
custody. Mr Fiynn was involved in this process as sometimes Ms Gobbo did not like the 
access times, and she requested longer visits.^^eo

66.23 In June 2006, Mr Fiynn shared Mr Cooper’s working statements and transcripts with Mr 
Green of the SDU?’®’ In paragraph [1852.4], Counsel Assisting describe this being 
done for the 'ostensible purpose’ of having the statements checked to ensure that they 
did not disclose Ms Gobbo’s status as a human source. Mr Flynn’s sworn evidenee to 
the Commission was that was the purpose of providing the statements to the SOU. He 
recalled that there were “concerns that there may be something in there that could 
reveal her status as a human source”Moreover, he did not recail Ms Gobbo making 
any amendments to the statements.^^ea He stated that; “ ...to the best of my recollection 
Ms Gobbo’s involvement in the statement taking process - i can’t recail a specific 
incident of a change I made as a result of her information".23®'^ It must be remembered 
that Mr Flynn viewed protecting Ms Gobbo’s source identity as the most important 
consideration.

66.24 Counsel Assisting put to Mr Fiynn that the real purpose for giving the documents to Ms 
Gobbo was for duplicitous purposes, the inference being that the statements were 
shared with Ms Gobbo for her review and commentary on the content, as well as to 
ensure her Gonfidentiality. Mr Flynn explained ‘7 can only stick to what i thought they 
were being delivered for. if that was a conversation the SDU members had with her 
direct, wet! I wasn’t part of that'Mr Flynn vehemently denied the allegation in cross
examination that one of the reasons the documents were given to Ms Gobbo was so 
that she could correct anything that might put Cooper’s credibility in doubt.^^ee lyij- piynn 
does however concede in cross-examination that he is “at a loss”’^^^'  as to why the 
transcripts were given to Ms Gobbo, He admits that his only answer as to why he 
provided it is a “weak oh^', being that '‘the SDU asked for it”.^^^^' This was a concession 
that was made in hindsight.

*

66.25 As Counsel Assisting note at paragraph [1852,5] neither Mr Cooper nor his soiieitor. Mr 
Hargreaves, were made aware that Ms Gobbo reviewed the statements. However, from 
Mr Flynn's perspective sharing those documents with the SDU was not about Mr 
Cooper’s evidence, but about the impact of those documents on Ms Gobbo’s safety. Mr 
Fiynn was not aware that Ms Gobbo had provided comments on the draft statements.

66.26 By 17 July 2006, Mr Hargreaves was reading Mr Cooper’s unsigned statements, 
which were ultimately signed on 6 August 2006 in the presence of Mr Flynn and Mr 
O’Brien.33™

Exhibit RC0281 - !CR3838 (032), 21 May 2006 (VPL.2000,0003.1S86 at ,1890),
T7011.22-27 (D Flynn).
T6945.40-42 (D Flynn).
T7021.9-11 (D Fiynn).
T6945.45 (D Flynn).
76949,21-25 (D Flynn).
T7021,23-30 (D Flynn).
T7026.5-10 (D Flynn).
T7024.4G {D Flynn).
77024.47-7025,3 (D Fiynn).
Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [70] (VPL,0014.0042.0001 at .0013).
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67 Counsel Assisting’s proposed findings about Mr Flynn’s 
conduct in relation to Mr Cooper

67.1 At paragraph [1911], Counse! Assisting set out a summary of evidence about Mr Fiynn’s 
knowledge and conduct in relation to Ms Gobbo which is relied upon in order to 
substantiate their proposed adverse findings at paragraphs [1912] and [1913]. As 
pointed out befow, not all of the evidence listed in this paragraph is correct. Further, 
some of the evidence, provided in summary form, has been stripped of the context that 
is crucial to a full understanding of its significance and weight. The Commissioner would 
fall into error if that summary of the evidence or the proposed findings that follow were 
accepted. Given the seriousness of the allegations made in Counsel Assisting’s 
submissions, it is necessary and appropriate for the Commissioner to set out an 
accurate summary of the evidence and make findings of fact that reflect that summary. 
That summary is set out at 67,11 below. Alternative findings to those made by Counsel 
Assisting at 1912 and 1913 are set out at 67.19 and 67.29 below.

Response to the proposed evidentiary findings at paragraph [1911]

67.2 Mr Flynn accepts that the proposed evidentiasy findings at [1911.1}, [1911.2] and
[1911.3] are open on the evidence. However, with respect to paragraph [1911.3] and 
the evidence concerning Mr Flynn’s involvement with Ms Gobbo and Mr Cooper prior to 
Mr Cooper’s arrest, he reiterates that conversations with accused persons about 
providing assistance to police are “common course”A more detailed analysis of this 
issue is set out at paragraphs 64.1 to 64.7.

67.3 In relation to paragraph [1911.4], Mr Flynn:

(a) accepts the first part of the proposed evidentiary finding. Mr Flynn was asked by 
DS Mansell to assist DSC Rowe to facilitate an introduction between Ms Gobbo 
and the SDU, as DS Mansell was unavailable. However, on the date of the 
meeting DS Mansell was available, and Mr Flynn was not required to attend;^^'^^ 
and

(b) submits that the assertion in the second part of the proposed finding that he 
“knew from that date that she was acting as a human source'' is not open on the 
evidence. There is no evidence that Mr Flynn was informed of what had occurred 
during Ms Gobbo’s introductory meeting with the DSU (as it then was), nor that 
he was advised of the outcome of the registration process.

67.4 In relation to paragraph [1911,5], Mr Flynn accepts that he was receiving information 
from the SOU in relation to Mr Cooper but does not accept that he knew this “from t6 
September 2005'. As referred to above, while he suspeeted from 30 September 2005 
that the source was Ms Gobbo this was never confirmed.^-®^^ Mr Flynn also accepts that 
he was aware that Ms Gobbo was continuing to act for Mr Cooper,®®” however, he did 
not appreciate that there was anything improper about this. He understood that any 
ethical issues concerning Ms Gobbo were being managed by the SDU.

67.5 Mr Flynn does not accept that paragraph [1911.6] is open on the evidence. First, it was 
Mr Fiynn’s evidence that he thought that Victoria Police were trying to arrange a

Exhibit RC0S38B - Statement of inspector Dale Flvnn. 17 June 2019 at (71] (VPL.0014.0042.0001 at ,0013i, 
=371 T866SS.22 (D Flynn).

T6699.29-T670Q.16 (D Fiynn): Exhibit RC0538B -Statement of inspector Dale Fiynn, 17 June 2019 at i29]-E3SJ 
fVPL.O014.0042.0001 at .0004-0005).

Exhibit RC0538B - Statement of inspector Dale Flynn, 17 June 2019 at (31 ] (VPL,0014.0S42.Q001 at .0005), 
=37^ Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [35] (VPL.0014.0042.0001 at .OOOS).
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meeting between Ms Gobbo and Mr Cooper in order to “strengthen thepr] relationship”. 
He did not recall that he was to play a part in this meeting. Second, as considered in 
detail above, it was not contemplated by the SDU that from the outset of Ms Gobbo’s 
informing that she would incriminate Mr Cooper. Rather, the other evidence 
demonstrates that the plan initially involved convincing Mr Cooper to cooperate
Pll

67.6 Mr Flynn accepts the evidentiary finding at paragraph [1911.7] but notes that he initially 
refused Mr Cooper’s request in accordance with s 464C(1 )(c) of the Crimes Act 1958 on 
the basis that he was concerned that this communication would result in the escape of 
an accomplice or the fabrication or destruction of evidence.^^^® This was not an unusual 
practice with respect to arrests of high level drug offenders.^®^® Once back at the police 
station Mr Flynn saw no lawful basis on which he could refuse Mr Cooper’s request to 
contact Ms Gobbo.

67.7 Mr Flynn accepts the proposed evidentiary finding at [1911.8].

67.8 Mr Flynn accepts the proposed evidentiary finding at [1911.9] but notes he did not have 
the training or experience to appreciate the seriousness of the situation and the 
potential options that might have been available to him at this point.

67.9 Mr Flynn does not accept that the proposed findings in paragraphs [1911.10] and 
[1911.11] are open on the evidence. While these statements are factually correct, they 
are devoid of important contextual evidence. Mr Flynn did know, as he stated in cross
examination, that improperly obtained evidence may be excluded^s^^ and that a person 
has a right to an independent lawyer.2®’’® But in recognising that Mr Flynn was aware of 
these obligations, we must be careful to not ignore the insidious complexity of the 
issues that he was faced with. Mr Flynn had completed Detective Training School and 
repeated an abridged version of the training once he became a Detective Sergeant.^®’^® 
But this training was general. Mr Flynn was not possessed with a rigorous 
understanding of conflicts of interest, disclosure and a barrister’s ethical obligations. 
Nor, when Ms Gobbo was tasked to Operation Posse, was Mr Flynn given specific and 
careful training on how to handle her involvement.®®®® Rather Victoria Police expected 
him to navigate issues that were riddled with complexity and which had hugely serious 
consequences with nothing but a textbook understanding of his obligations.

67.10 The evidentiary finding in paragraph [1911.12] is not open on the evidence. As has 
been explained repeatedly in these submissions, Mr Flynn did not fully understand the 
issues of conflict of interest that arose from Ms Gobbo’s involvement. He was of the 
view that any of these issues would have been resolved by the SDU and that he was 
entitled to act on any intelligence he received.®®®’' He also thought that Ms Gobbo could 
still provide Mr Cooper with proper legal advice.®®®® Finally, he expected Ms Gobbo to 
abide by her professional and ethical obligations.

67.11 On that basis, it is submitted that Counsel Assisting’s summary of the evidence at 
paragraph [1911] should not be accepted and that, in its place, the Commissioner 
should rely instead upon the following summary of evidence:

2375 16797.19-25(0 Flynn).
2376 T6797.28-32 (0 Flynn); Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [48] (VPL.0014.0042.0001

at .0009).
2377 16723.9-16(0 Flynn).
2378 16652.21-23(0 Flynn).
2379 16650.15-22(0 Flynn).
2386 17261.25-33(0 Flynn).
238116723.34-39 (0 Flynn).
2382 16786.13-16 (0 Flynn)
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(a) During the relevant period, as a police member, Mr Flynn was a public official.

(b) Between 2002 and 2005 Mr Flynn held the rank of Detective Sergeant at the 
MDID during which time he reported to Mr O’Brien.

(c) During this period, Mr Flynn had been involved in the arrest of Mr Cooper for 
serious drug related offences in 2002 (in relation to the Landslip Case) and again 
in 2003 (in relation to the Matchless Case). He was aware of Ms Gobbo’s 
representation of Mr Cooper from late 2002 and Mr Flynn dealt with Ms Gobbo in 
relation to plea negotiations for those matters during and after committal 
proceedings in 2005. Those type of plea negotiations and discussions were 
common course as between an investigating officer and a person’s lawyer.

(d) Mr Flynn assisted with arrangements for Mr Rowe and Mr Mansell to introduce 
Ms Gobbo to a member of the SDU on 16 September 2005. Mr Flynn was asked 
to make this introduction as Mr Mansell was unavailable. Mr Mansell became 
available and Mr Flynn did not meet with the member of the SDU and Ms Gobbo.

(e) Mr Flynn first suspected that Ms Gobbo was a source during a meeting on 30 
September 2005. This meeting concerned the movement of members of MDID to 
Purana Taskforce. During that meeting, the attendees were informed by Officer 
Smith of the DSU of intelligence that had been provided by a human source.
Mr Flynn assumed that Ms Gobbo was the human source due to the nature of the 
material, being that it concerned Mr Cooper and members of the Mokbel 
family.2383

(f) Mr Flynn suspected that Ms Gobbo was providing information about Mr Cooper 
and others from 30 September 2005 onward, although this was not confirmed at 
this time. Mr Flynn understood that Ms Gobbo continued to act for Mr Cooper, 
but he believed that there was nothing improper because the SDU would have 
been addressing any ethical issues that arose.

(g)
Pll

■Pll

|pn

Pll

In early October 2005, Mr Flynn participated in discussions with the SDU about a 
meeting” with Mr Cooper and Ms Gobbo and a member of Victoria 

Police. The purpose of this|j|^J meeting was to attempt to convince Mr 
Cooper to cooperate Mr Flynn does not
recall being asked to play a role inthis^^^Bme^ng. TheSDU continued to 
discuss this^^^^Bwith Ms Gobbo until at least 13 December 2005, although it 
was never brought to fruition.

(h) Mr Flynn was the Investigation Leader in the Operation to arrest Mr Cooper and 
I Mr Agrum i. He read Mr Cooper his rights. Mr Cooper told him that he wanted 
Ms Gobbo to be contacted as his lawyer. Mr Flynn initially denied Mr Cooper’s 
request to contact Ms Gobbo because Mr Flynn believed this contact might lead 
to the escape of an accomplice or fabrication or destruction of evidence. Mr 
Flynn was permitted to do so by s 464C(1 )(c) of the Crimes Act 1958 (Vic). After 
arriving with Mr Cooper at the police station, Mr Flynn believed he was obligated 
to allow Mr Cooper’s request to see Ms Gobbo because of his obligations under 
s 464C(1 )(b) of the Crimes Act 1958 (Vic) to allow a person to attempt to contact 
their lawyer before being questioned.

(i) Mr Flynn was present and knew that Ms Gobbo attended to advise Mr Cooper on 
his arrest on 22 April 2006.

2383 Exhibit RC0538B - Statement of Inspector Dale Flynn, 17 June 2019 at [31] (VPL.0014.0042.0001 at .0005).
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(j) When Ms Gobbo attended, he saw that her attendance to represent Mr Cooper 
was “complex”, because she had told ths police of the very crime that led to his 
arrest. In facing that complexity, Mr Flynn relied on the safeguards he knew were 
in place - the SOU, his superior officers due to operation of the chain of 
command and Ms Gobbo’s professional obligations. He was not in a position to 
realise that those safeguards had failed, nor did he possess the necessary 
training to enable him to adequately handle this situation. His lack of training 
meant that he did not appreciate the seriousness of the situation or the potential 
options that may have been available to him.

(k) At a high-level, Mr Flynn understood that evidence improperly obtained might 
lead to its exclusion. But he did not appreciate that evidence against Mr Cooper 
may have been improperly obtained,

(l) At a high-level, Mr Flynn understood that depriving a person of their right to an 
independent lawyer was wrong. But he did not appreciate that the circumstances 
surrounding Mr Cooper's arrest compromised Ms Gobbo’s independence and he 
believed that Ms Gobbo could still provide Mr Cooper with proper legal advice.

(m) Mr Flynn did not appreciate that evidence against Mr Cooper may have been 
improperly obtained. He believed that he was entitled to act on information that 
had been filtered through the SDU and that the SDU members were managing 
ethical issues related to Ms Gobbo.

(n) At all relevant times, Mr Flynn conducted himself in accordance with the training 
he had provided, and the obligations set down for him by Victoria Police.

Response to the proposed adverse findings at paragraph [1912]

67.12 Mr Flynn accepts the proposed finding at paragraph {1912.1]. Mr Flynn was aware that 
Ms Gobbo was a barrister, he was also aware that she was a human source. As 
explained above, Mr Flynn realised Ms Gobbo was acting as a human source at a 
meeting on 30 September 2005. As noted at paragraph 64.14 above, Mr Flynn was 
surprised to discover that Ms Gobbo was playing this role, but he reconciled her 
involvement on the basis that there would have been steps taken in the background, by 
the SDU and Command to ensure it was appropriate.^^'*

67.13 Mr Flynn accepts the proposed finding at paragraph [1912.2], subject to the 
qualifications that he was not involved in managing Ms Gobbo as a source and believed 
it was appropriate to act on information he received as it had been filtered through the 
SDU. Mr Fiynn expected that the SDU, v/ho were responsible for managing Ms Gobbo, 
would work to ensure that there were no ethical issues with the intelligence that v/as 
conveyed to the investigators.^^ss Further, his understanding (which he now recognises 
was incorrect) was that Ms Gobbo could still provide legal advice to Mr Cooper, even 
though she had provided intelligence that had led to his arrest.^^ss

67.14 In response to paragraph [1912.3] Mr Flynn submits that there is no evidentiary basis 
for the Commissioner to find that Mr Flynn knew this at the relevant time. Whilst Mr 
Flynn accepts that mistakes were made and that, with the benefit of hindsight, he would 
do things differently, he does not accept that he knew that Ms Gobbo had a conflict of 
interest. Mr Flynn is not a lawyer, nor was he given any relevant training speGific to Ms

T7229.47-T7230.7 (D Rynn).
:«5T6723.4M2 (D Flynn).
2®« T8777.3-8 (D Fynn).
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Gobbo’s involvement,238'’ It was also reasonable for Mr Flynn to expect Ms Gobbo to act 
in accordance with her own professional obligations. Further, as noted above at 
paragraph 64.5, he recalls that someone advised him that; “It’s a matter for her. It’s Just 
a matter for her to sort

67.15 Mr Flynn’s rote was to investigate crime. His role relied on other divisions in Victoria 
Police, such as the SDU fulfilling their role. He, like others in the organisation, 
reasonably operated on the understanding that Victoria Police’s operational structure 
and procedures would prevent a breach such as this, as well as a belief (albeit 
misguided) that Ms Gobbo would conduct herself in alignment with her legal and ethical 
obligations as a barrister. With hindsight, Mr Flynn can see the issues and conflicts, but 
there is no evidence that Mr Flynn was alive to these issues at the time,

67.16 Mr Flynn accepts the proposed finding at paragraph [1912.4] is open on the evidence. 
However, there is no evidence that Mr Flynn knew there was anything improper about 
this. It cannot be emphasised enough that Mr Flynn held the understanding that the 
SDU “were to deal with all the source related issues”. In fact, as he noted in cross
examination, “that’s why they were created” - the SDU acted as a sterile corridor 
between the human source and the investigators. They were responsible for filtering out 
the privileged information from the intelligence and then “the information would be 
filtered to us as investigators and we would run the InvestigationAs Mr Flynn put it;

You have to Just, you know, consider the different roles that the different police 
officers were playing at the time... In one respect it was easy forme not to 
concern myself too much with Ms Gobbo... Because she wasn’t my role. My 
role was leading an investigating team and catching [Mr CooperJ and people 
associated with his offending.^^^^

67.17 Mr Flynn rejects the proposed finding at paragraph [1912.5] and submits that this 
finding is not open on the evidence for three reasons.

(a) First, Mr Flynn had played only a peripheral role in the planning of Operation 
Posse.

(b) Second, Mr Fiynn was not privy to many of the Gonversations that were occurring 
between the SDU and Ms Gobbo.^-ss’' While he conceded in evidence that the ICR 
entry from 22 April 20062332 “mapgs it fairly evidenf^’^^ that there was a pre
meditated plan, Mr Fiynn was not aware of any such plan at this time.

(c) Third, Mr Flynn was of the understanding that Ms Gobbo’s eontinued involvement 
during this phase of the investigation was to keep Mr Cooper happy.2393 spg was 
a means to manage his welfare.233s He did not appreciate that there was anything 
wrong with Ms Gobbo’s continued contact with Mr Cooper.

67.18 Mr Flynn does not accept the proposed finding at [1912.6] and submits that this finding 
is not open on the evidence. While he did not intend to reveal Ms Gobbo’s identity as a 
human source, he had no intention to not comply with his statutory and common law

aa? 77261.25-40(0 Flynn)
T6692.18-22; T6693.10-12 (D Fiynn}.

2368 T7229,47-T723O.7 (D Fiynn).
2:jso 76776.23-34 (D Flynn); See also 76786.18-23 (D Flynn).

Exhibit RCG6263 - Transcript of conversation behveen Mr Sandy White. Mr Peter Smith, Mr Black and Ms Nicola Gobbo.
28 October 2005 (VPL.0005.0051.0336 at .0474-0478).

Exhibit RC0281 - ICR3838 (028), 22 April 2006 (VPL,2Q00.0003.1835 at .1846).
63S3 77236.37-41 (D Flynn).
2®'*  77150.4-16(0 Flynn).
2385 78922.19-21 (D Flynn).
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disciosure obligations. At the time, Mr Fiynn operated under the understanding that 
protecting the identity of the human source was the absolute priority. This was the 
“golden rule’.2®^® Further, Mr Fiynn cannot have been expected to deviate from this rule. 
It would have been in eonflict with his oath as a police officer to not act to protect Ms 
Gobbo’s life. Additionally, be was acting in accordance with the path laid down by bis 
superiors. To put this rule in context it is worth setting out in some detail an exchange 
between Counsel for Victoria Police and Mr Flynn during re-examination;^®®®

Counsel: You’d never had any experience with dealing with a
human source who was a practising lawyer?

Mr Flynn: Correct,

Counsel: You’ve given evidence already that you very well
understood the golden rule, if you like, at Victoria Police 
concerrring sources, being that you never confirm or 
disclose the identity of a human source?

Mr Flynn: Yes.

Counsel; You understood the reasons for that rule?

Mr Flynn: Yes, it was solely for the protection of the source.

Counsel; Apart from your understanding of that golden rule, were
you provided with any information, instruction, training, 
once Nicola Gobbo had been registered as a source, as 
to how to manage any potential issues that might arise?

Mr Flynn: No.

Counsel; Did anybody at Victoria Police provide you with any
instructions or training about how to ensure that you 
weren’t receiving and acting on information whicfi might 
be privileged or confidential?

Mr Flynn: No,

Counsel: Anything about how to deal with issues about public
interest immunity and disclosure.

Mr Flynn: No, there was nothing additional.

67.19 Given that Counsel Assisting’s proposed findings are only partially available on the 
evidence, Mr Fiynn submits that in place of the proposed findings at paragraph [1912] of 
Counsel Assisting’s submissions, the foliowing set of factual findings should be made:

67.20 On the evidence, it is open to the Commissioner to find that:

(a) Mr Flynn knew that Ms Gobbo was a barrister. From 30 September 2005, Mr 
Flynn .suspected Ms Gobbo was a human source. By the time of Mr Cooper’s 
arrest, Mr Flynn knew Ms Gobbo was acting as a human source,

(b) Ms Gobbo was informing on Mr Cooper white acting for him, Mr Flynn was not 
Involved In managing Ms Gobbo as a source. He believed it was appropriate to 
act on information he received about Mr Cooper, as it had been filtered through 
the SDU.

3;« T7S61. 17-20 fO Rynn},
=3“-T7261.U-40(ORy!m),
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(c) Mr Flynn did not appreciate that Ms Gobbo’s roie as a barrister advising Mr 
Cooper and her role as a source created a eonflict of interest. With the benefit of 
hindsight. Mr Flynn understands the potential for conflict. However, at the time, 
he believed that any issues arising from Ms Gobbo’s role as a barrister would be 
dealt with by the safeguards he knew to be in place - the SDU. his superior 
officers due to the operation of the chain of command and Ms Gobbo’s 
professional obligations.

(d) Mr Flynn knew that it was Ms Gobbo’s informing on Mr Cooper that led to the 
obtaining of incriminating evidence against Mr Cooper and led to his arrest on 
22 April 2006. However, Mr Flynn believed this was appropriate because that 
information had been filtered through the specialist source managers at the SDU.

(e) There was no plan to use Ms Gobbo to encourage Mr Cooper to cooperate with 
police and implicate his associates and Mr Fiynn did not use Ms Gobbo in that 
way. In any case, Mr Flynn was not aware of conversations between Ms Gobbo 
and the SDU that took place prior to Mr Cooper’s arrest.

(f) Mr Flynn understood that Ms Gobbo’s role as a human source was not to be 
disclosed because of the extreme risk to her safety. He had never had 
experience with a lawyer acting as a human source. He had never been provided 
with any information, instruction or training as to how to manage potential issues 
that might arise in respect of disclosing such a source’s identity.

Response to the proposed adverse findings at paragraph [1913J

67.21 The ultimate finding that Counsel Assisting seek, at paragraph [1913] - that between 
May 2006 and February 2007, Mr Fiynn continued to use Ms Gobbo as a human source 
against Mr Cooper so that Mr Cooper would incriminate his associates - does not play 
proper regard to the role Mr Flynn played at the time within Victoria Police.

67.22 Mr Fiynn was an investigator and he was acting in accordance with an Investigation 
Plan that had been created by his superiors. It is not fair to hold Mr Flynn responsible 
for the continued use of Ms Gobbo. This is not to say that an investigator does not have 
ethical and legal obligations or that an investigator is meant to blindly comply with an 
investigative plan in the face of these ethical and legal obligations. However, it is 
important to recognise Mr Flynn's position. He believed the SDU were handling any 
ethical issues, and his training was such that he was not equipped to appreciate the 
problems, let atone address them.

67.23 Addressing the proposed findings in turn, Mr Flynn accepts the proposed finding at 
[1913.1],

67.24 Mr Flynn rejects the proposed finding at paragraph [1913.2] and submits that this 
finding is not open on the evidenee. Mr Fiynn understood that Ms Gobbo’s eontinued 
involvement was as a support person for Mr Cooper. During the statement making 
process, Mr Cooper was providing the information that implicated his criminal 
assoeiates. Mr Flynn did not believe Ms Gobbo was having anything to do with that 
process. It should be reiterated that Mr Flynn did not believe that Ms Gobbo was 
reviewing Mr Cooper’s statements in order to correct or add to the information, but only 
to make sure the material in the statements would not expose her role as a human 
source.2398

23sst7021,8-11 (0 Hynn),
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67.25 Mr Flynn rejects the finding at paragraph [1913.3] and submits that this finding is not 
open on the evidence. Mr Flynn believed that the SDU were responsible for ensuring 
that Ms Gobbo was not in a position of conflict. He had no reason to second guess 
them, nor did he have the knowledge or training to properly understand her conflicts. As 
Mr Flynn stated:

If I understood all the conflicts, and some of the ones that you’ve expressed 
today, I would have deeper concerns, but I - you know, this is all new to me. I 
haven’t read this or seen this before.

67.26 Mr Flynn accepts the finding at paragraph [1913.4] is open on the evidence and refers 
to paragraph 67.16 above.

67.27 Mr Flynn rejects the proposed finding at paragraph [1913.5] and submits that this 
finding is not open on the evidence for the reasons explained at paragraph 67.17.

67.28 Mr Flynn does not accept the proposed finding at [1913.6] and submits that this finding 
is not open on the evidence for the reasons explained at paragraph 67.18.

67.29 On the basis that Counsel Assisting’s proposed findings at paragraph [1913] are not 
open on the evidence, Mr Flynn submits that the following set of findings ought to be 
made in their place.

67.30 During the period from May 2006 to the time of his plea in February 2007, Ms Gobbo 
was in contact with Mr Cooper. During that time, Mr Flynn knew that;

(a) Ms Gobbo was a barrister and human source.
(b) Ms Gobbo’s continued contact with Mr Cooper was part of an ongoing personal 

relationship, not a professional lawyer-client relationship. Mr Flynn believed that 
Ms Gobbo’s only involvement in that statement taking process was to assess 
statements to consider if they would expose her as a human source.

67.31 In respect of the further proposed findings at [1913.3]-[1913.6], Mr Flynn submits that 
those proposed findings are addressed by essentially the same findings above, 
modified below in respect of the period from May 2006 to February 2007;

(a) Mr Flynn knew that it was Ms Gobbo’s informing on Mr Cooper that led to the 
obtaining of incriminating evidence against Mr Cooper and led to his arrest on 22 
April 2006. However, Mr Flynn believed this was appropriate because that 
information had been filtered through the specialist source managers at the SDU.

(b) There was no plan to use Ms Gobbo to encourage Mr Cooper to cooperate with 
police and Mr Flynn did not use Ms Gobbo in that way. Mr Flynn understood that 
Ms Gobbo’s ongoing contact with Mr Cooper after his arrest was to manage 
issues to do with his welfare, given their ongoing personal relationship

(c) Mr Flynn understood that Ms Gobbo’s role as a source was not to be disclosed 
because of the extreme risk to her safety. He had never had experience with a 
lawyer acting as a human source. He had never been provided with any 
information, instruction or training as to how to manage potential issues that might 
arise in respect of disclosing such a source’s identity.

Proposed findings at paragraphs [1935]
I Relevance

67.32 Finally and importantly, the proposed findings at [1935] |||||||H are not open on the 
evidence. There are myriad reasons why these submissions cannot be accepted -

2393 T6794.28-31 (D Flynn).
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including a lack of any specified factual basis and no evidence
In so far as the proposed findings depend 

LiporUn^ropose^inaing^^aragrapn^^912] and [1913] of Counsel Assisting’s 
submissions, they are simply not supported by the evidence and should not be made for 
the reasons explained above.

67.33 Mr Flynn otherwise refers to the legal submissions made by Mr Flynn and the six other 
former and current members as to why these findings should not be made.

68 Other adverse findings not open on the evidence
68.1 This section of Mr Flynn’s submissions responds to Counsel Assisting’s submissions 

regarding proposed findings that relate to matters other than those which directly 
concern the arrest and management of Mr Cooper.

68.2 As noted in the overview, in the time available, it has not been possible for Mr Flynn to 
address every factual matter referred to in Counsel Assisting’s submissions concerning 
Mr Flynn. Therefore, these submissions, particularly in this section, focus on the 
adverse findings proposed by Counsel Assisting and address those proposed findings 
which are not open on the evidence or should not otherwise be made and draws to the 
Commissioner’s attention additional facts or detail not addressed by Counsel Assisting.

Ms Gobbo’s involvement in M. Mokbel’s plea negotiations

Relevance

Relevance

68.3 At paragraph [2664], Counsel Assisting assert the following:

Mr Flynn agreed in that Ms Gobbo involved herself in attempts to negotiate a 
plea on behalf of M. Mokbel, and that she had no business involving herself in 
the representation of M. Mokbel as she was hopelessly conflicted.

68.4 Counsel Assisting’s submissions misconstrue the evidence. They ignore that Mr Flynn’s 
concessions about these matters were made with the benefit of hindsight. Counsel 
Assisting did not put to Mr Flynn that he was aware that Ms Gobbo was conflicted at the 
time that she was negotiating a plea on behalf of M. Mokbel. It is worth setting out this 
exchange in some detail

Counsel Assisting: Do you accept that Ms Gobbo had involved herself in this 
process?

Mr Flynn: Yes.

Counsel Assisting: Do you accept that Ms Gobbo had no business in 
involving herself in this process because she was 
hopelessly conflicted?

Mr Flynn: Well, yes.

Counsel Assisting: Do you accept that at that stage Milad Mokbel had 
solicitors on the record who Victoria Police could perfectly 
well deal with?

Mr Flynn: Well, I don’t argue that point. I don’t know if I was aware of 
it at the time.

68.5 Counsel Assisting’s submissions repeatedly make this point. For example, as Counsel 
Assisting note at [2719], on 22 May 2007, Ms Gobbo reported to the SDU that M. 
Mokbel wanted the matter settled. Ms Gobbo believed that M. Mokbel would accept the

2400 T6975.43-T9676.6 (D Flynn). 
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terms offered by Mr Fiynn.-'-’O'' Again, Mr Fiynn was willing to concede, with the benefit 
of hindsight, that Ms Gobbo had a “desire to get the matter things resolved and [she 
was] managing things in the background’. 2402

68.6 Sirniiariy, at [2723], Counsel Assisting point to Mr Flynn’s attendance ati _Mr_Agr_um's i plea 
hearing on 28 May 2007. Counsel Assisting assert, at paragraph 1272^ that Mr Flynn 
was aware that Ms Gobbo should not have been representing! Mr Agrum i First, Counsel 
Assisting do not provide any evidence to support this latter assertion, the footnote 
reference directs the reader to a page in Mr Flynn’s cross-examination where Counsel 
Assisting is taking Mr Flynn through his diary notes for that day, Mr Flynn acknowledges 
that! Mr Agrum! wss someone with wttom she had “potentially a significant conflicf’.'^’^'^^^ 
implicit in Counsel Assisting’s submission is the assertion that Mr Flynn should have 
acted to prevent this in some way. As set out above, Mr Flynn had a very limited 
understanding of lawyers’ conflicts of interest and understood that Ms Gobbo and the 
SDU were managing any conflicts.

14 March 2007 conference with the DPP

68.7 At paragraph [2688], Counsel Assisting refer to the conference Messrs Flynn and Rowe 
attended with the Director of Public Prosecutions, Mr Coghlan QC on 14 March 2007 
whereby they were told by Mr Coghlan that Ms Gobbo was not to represent Mr Bickley 
due to her conflict having previously represented Mr Tony Mokbel and Mr Cooper. 
Counsel Assisting assert that “Mr Coghlan’s advice was apparently not sufficient to 
persuade those members from taking any steps to prevent the continued involvement of 
Ms Gobbo tn respect of Mr Milad Mokbel" Counsel Assisting do not cite or refer to any 
evidence in support of this assertion. It should be rejected.

68.8 At paragraph [2689], Counsel Assisting allege that it is open to the Commission to find 
that Messrs Fiynn and Rowe would have been aware that they could have raised “the 
question" with Mr Coghian QC. It is not clear what Counsel Assisting mean by “the 
question”, as Counsel Assisting have not provided any explanation for this proposed 
finding and have not referred to any evidence. It may be that Counsel Assisting are 
referring to questions regarding Ms Gobbo’s conflict of interest in relation to her 
involvement as a human source. Any explanation for why this issue was not raised 
would be purely speculative as Mr Flynn was not asked any questions about this matter. 
Neither was Mr Rowe. It would be manifestly unfair to make a hypothetical adverse 
finding about Mr Fiynn’s conduct in these circumstances.

68.9 Even without the benefit of properly led evidenee on this issue, there are good reasons 
why the finding should not be made,

68.10 First, at all times, Mr Fiynn was acting irr accordance with the “golden rule”. This rule 
regarded the protection of Ms Gobbo as the paramount consideration. Had Mr Fiynn 
raised this issue with Mr Coghian QC, he would have exposed Ms Gobbo’s role as a 
human source and put her safety, and likely her life, in jeopardy. His failure to raise Ms 
Gobbo’s role in relation to Milad Mokbel can be explained by Mr Fiynn’s understanding 
that the protection of Ms Gobbo was the paramount consideration.

68.11 Secondly, it should be noted that the conflict issues created by Ms Gobbo’s involvement 
in M. Mokbel’s case were different to those that arose in Mr Biekley’s ease. As 
described in the submissions on behalf of Mr Rowe, in Mr Biekley’s case Ms Gobbo 
sought to involve herself formally on a brief from Mr Bickey’s solicitor, Margaret

Exhibit RC0281 - !CR3838 (080), 22 May 2007 {VPL.2000,a003.2427 at .2435): T7118.1-7 CD Fiynn).
:«2T7119.-!8-21 (D Flynn).
2203 T71 13.20-23 (D Flynn).
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Macauiey, Mr Rowe took proactive steps to stop this occurring, including by seeking 
advice from the Office of Public Prosecutions. By contrast, Ms Gobbo’s involvement 
with M. Mokbel was informal. Mr Rowe's evidence was that he understood that
Ms Gobbo was assisting M. Mokbel “as a favouf because he was having trouble paying 
his legal bills.'''*' ’'- He also said it seemed that Ms Gobbo refused to pull herself away 
from M. Mokbel and others, and kept agreeing to help them out when they asked.***'*®

68.12 Thirdly, as explained above, Mr Flynn was of the understanding that he was not in a 
position to police Ms Gobbo’s professional obligations. Indeed, he had been advised 
that these were matters for her to “sort

Concessions by Mr Flynn in cross-examination

68.13 At paragraph [2712], Counsel Assisting point to a number of concessions made by Mr 
Flynn in cross-examination. Again, Counsel Assisting’s submissions do not articulate 
that these concessions were made with the benefit of hindsight. In retrospect, Mr Fiynn 
accepted that Ms Gobbo should not have been involved in M. Mokbel’s committal 
hearing, could have revealed Ms Gobbo’s involvement and could have told Ms Gobbo 
that she was not to be involved.

68.14 Counsel Assisting’s propositions cuiminated in the assertion that there were matters 
that “should have been thrashed out amongst senior members of the Victorta Police". 
Counsel Assisting have hit the nail on the head - these were matters for “senior 
members". Mr Flynn was not in a position where he could realistically divert the strategy 
with regards to a high value and high-risk human source. He was not aware of ail the 
moving parts, th© breadth and extent of the ethical issues and could not reasonably be 
expected to make a decision with such potentially significant consequences.

The 12 August 2008 subpoena^'*'* ’'

68.15 On 12 August 2008, Grigor Lawyers seswed a subpoena on the Chief Commissioner of 
Police in relation to the trial of H. Mokbel, Amongst other things, the subpoena sought 
the production of all notes, memorandums, information reports, transcripts of 
Gonversations and interviews related to Mr Cooper.

Mr Flynn’s diary entry dated 12 August 2008 noted that the subpoena had been 
received. Mr Fiynn faxed a copy of the subpoena to the Subpoena Management Unit. 
His diary also records that he spoke to Mr Johns about the subpoena and sent him a 
copy of it along with Mr O’Brien’s notes.^^**®

68.17 Records from the Subpoena Management Unit indicate that the subpoena was 
assigned to Mr Johns on 13 August 2008.^'’®

68.18 On 13 August 2008, Mr Flynn’s diary records that he spoke to Mr Green at the SDU 
about the subpoena.

68.19 In an ICR dated 13 August 2008 Mr Green recorded the following:

24K Exhibit RC0266B - Statement of Detective Sergeant Paul Rowe, 25 June 2018 at [150] (VPL.OQ14.0035.0Q28 at .0046).
2"® Exhibit RC0266B - Statement of Detective Sergeant Paul Rowe. 25 Jane 2019 at [151] (VPL.0014,G03S.Q028 at .0048), 

T8692.6-T6S93.14 (D Flynn).
J-®? Dealt with in Counsel Assisting's Submissions at pp 728-733 [2956]-[2982], Vo! 2.

Exhibit RC1337S ~ Diary of inspeetof Date Flynn, 12 August 200S (RCMPt.OOS2.0002.0002 at „0061),
Exhibit RC13320 - Supplementary statement of Sergeant Tim Johns, 18 February 2020 at [13] (VPL,0014.0118.0021 at 

.0022). ’
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130? I Called by D/S/SGT tom GRIGOR re Horty M tnal want
alt conversations wlthHB^BoH' 
Two issues re source Involvement -

I One on ??/6 dev ot 
i Two t or 2 weeks after arrestsj||

iW.pRtb ...........
DIseoss afeove.

I Cere to be taken re first meeting.
..........[ Ro Issue re second mating,

arrest
fe®'L^t^t??.MyPC.briefty

68.20 Counsel Assisting’s submissions assert that Mr Green advised Mr Flynn that “care [was] 
to be taken” In the provision of the first meeting, but there was no issue with the second 
meeting after arrests. However, it is not clear from the ICR that this formed a part of Mr 
Green’s diseussion with Mr Flynn; given the separate entry in the ICR extracted above,
it is more likely that Mr Green subsequently discussed this wifri Mr White after returning 
to the office. This appears to be consistent with Mr White's diary, which records a 
discussion with Mr Green regarding Horty Mokbel, albeit it at 12.10 pm (although the 
timing may have been wrongly recorded).^^'’® Notably Mr Fiynn’s diary does not record 
that he was provided with this advice. Nor -was Mr Fiynn asked about the content of this 
ICR during cross examination.

68.21 At 2.20 pm, Mr Fiynn’s diary records that he had a conference call with Messrs Shireffs 
and Grigor about the subpoena. The call lasted less than 5 minutes. Mr Fiynn’s note 
suggests that Mr Shireffs advised him that he was only seeking records of meetings not 
already provided and unedited copies of transcripts of Mr Cooper’s interviews.

68.22 Following the call, Mr Flynn updated an OPP lawyer and Officer Green. It was recorded 
by Mr Green that he received a telephone message from Mr Flynn at 2:45 pm about 
“matter re second date / meeting resolved after call to Grigor solicitors was made. They 
don't want every meet and greet details”

68.23 Mr Flynn then contacted Mr Johns and asked him to compare the “sanitised” and “non
sanitised’’ versions of Mr Cooper’s records of intetvtew?'' ’^*

68.24 On 16 August 2008, Mr Johns’ diary records that he spoke with Mr Grigor about the 
subpoena. As Mr Johns explains in his statement, “My diary records that Mr Grigor was 
content to receive a transcript of Mr [Cooper's] record of interview in compliance with 
the subpoena’’.2^^3

68.25 Mr Johns subsequently provided the transcript of Mr Cooper’s interview to Mr Grigor.

68.26 At paragraph [2978], Counse! Assisting assert that Mr Flynn, as well as Messrs Johns, 
White and Green must have known that Ms Gobbo’s involvement as a human source 
against Mr Cooper was improper. For the reasons referred to in this submission, and 
specifically at paragraphs 63.9 to 63.10, Mr Flynn did not appreciate the impropriety of 
Ms Gobbo’s conduct in relation to Mr Cooper. He had a limited understanding of 
lawyers' conflicts and did not appreciate the impact on subsequent prosecutions.

68.27 In paragraph [2980] of their submissions, Counse! Assisting pluck out, devoid of any 
context, Mr Fiynn’s evidence that revealing Ms Gobbo’s Identity to defence counsel or

Untendered diary of Officer 'White’. 13 August 2008 (VPL2000.0001.1508 at .1528).
SI” Exhibit RC02S1 - !CR3838 (033), 13 August 2008 tVPL.2QOO.5003.1287 at ,1295).

Untendered diary of Inspector Dale Flynn. 13 August 2008 >'VPL,0098.0C5S.0071 at .0072).
Exhibit RC1332O - Supplementary statement of Sergeant Tim Johns, 18 February 2020 at [15] (VPL,0014.0118.0021 at 

.00231. '
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the judge “would create a lot of issues” However, Counsel Assisting ignore Mr
Fiynn’s evidence that the “issues” he was referring to concerned her safetyHe 
denied that Victoria Police’s concern was that the evidenGe would potentially by thrown 
out and Victoria Police would be criticised and suffer embarrassment for doing what it 
did.24’s

68.28 This submission downplays the importance placed on the protection of human sources 
by Victoria Police as an organisation. Mr Flynn was frank with the Royal Commission 
that he acted so as not to reveal Ms Gobbo’s identity, as he understood he was 
required to. He was unwavering in his position that this was consistent with his training 
and experience and the culture within Victoria Police at the time:^'^^*

The underlying reason why all these questions you’ve asked me is our 
perceived need to keep Nicola Gobbo’s involves a human source [a] 
secret.. .And the risk to her if her involvement becarne public knowledge. I go 
back to what i’ve said earlier about Victoria Police’s polices with human 
sourcefs], and that kind of had a lot to do with the decision making process.

68.29 Mr Flynn was following directions. He did the best he could based on his training and 
experience.

Suggested findings of Counsel Assisting at paragraphs [2975], [2976] and [2977]

68.30 At paragraphs [2975] and [2876] Counsel Assisting urge the Commissioner to make 
findings adverse to Mr Flynn about the response to the 13 August 2008 subpoena, 
despite Mr Flynn not having been asked any questions about this in cross-examination. 
It would be manifestly unfair for adverse findings to be made about Mr Flynn’s conduct 
in these circumstances. However, even without direct evidence, there are reasons why 
the findings should not be made.

68.31 There is simply no basis for the finding set out at [2975] of Counsel Assisting's 
submissions. In circumstances where an agreement was reached between the parties 
to narrow the scope of the subpoena, the evidence does not support a finding that 
Victoria Police should nonetheless have produced further materials to the court in 
response to the subpoena.

68.32 Paragraph [2976] asserts that investigators and the SDU sought to “improperiy” sanitise 
notes and “improperly” purport to reach agreement with defence lawyers in order to limit 
the production of materials.

68.33 There is no evidentiary basis upon which the Commission can find that Messrs Fiynn 
and Johns acted improperly in securing an agreement from the defence lawyers that all 
they were after was an unredacted transcript of Mr Cooper’s record of interview.

68.34 First, the subpoena issued was very broad.^"^^® It is common practice for discussions to 
occur between the parties in relation to subpoenas, particularly vi/hen they are very 
broad, and for the scope of documents sought to be narrowed as a result.

68.35 Secondly, there is no evidence that there was anything improper about the manner in 
which these discussions occurred.

16967,29 {0 Fiynm, 
T6367.33 (D Fiynn).
T6987.9-15 (D Flynn).

2'=’' 16955,1-10 (D Flynn).
114665.30 (i Johns),
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68.36 The only person involved in these discussions who gave evidence to the Commission 
about them is Mr Johns. He told the Commission that Mr Grigor told him he was only 
seeking the unedited record of interview. Mr Johns expressly denied that he attempted 
to suggest to Mr Grigor that there wasn't materia! available or which would be of 
assistance other than the record of interviev/?'^®  When Counse! Assisting asked Mr 
Johns for his explanation as to why Mr Grigor was prepared and happy to accept the 
record of interview and no other records. Mr Johns replied, "i can't guess the state of 
mind of Alistair Grigor”.2420

*

68.37 The Commission has received a statement from Mr Grigor but it does not deal with this 
issue. The absence of any evidence from Mr Grigor about why he and Mr Shireffs were 
prepared to accept the record of interview in satisfaction of the subpoena means that 
there is no evidence to support Counsel Assisting’s assertion that this agreement was 
reached because of any improper conduct on the part of Messrs Flynn and Johns.

68.38 In relation to Mr Fiynn’s notes, there is no evidence before the Commission as to the 
redactions that had been made to Mr Flynn's notes as provided to H. Mokbel’s legal 
representatives. Mr Fiynn accepts, however, that at times during his evidence he 
conceded that parts of his notes may have been redacted on the advice of the SDU, if 
this occurred, it was not for an improper purpose. Rather, Mr Fiynn’s overriding concern 
was the protection of Ms Gobbo. This was consistent with his training and experience at 
the time, which emphasised the importance of protecting human sources above all 
other considerations.

68.39 At paragraph [2982], Counsel Assisting suggest that a number of findings are open to 
the Commission in relation to Mr Fiynn’s dealing with the 12 August 2008 subpoena.

68.40 In relation to paragraph [2982.1], Mr Fiynn accepts that he was concerned to prevent 
the exposure of Ms Gobbo’s role as a human source. He did not intentionally act with 
impropriety in taking this approach. Mr Flynn understood that this approach was 
necessary in order to protect Ms Gobbo’s identity and accorded with his training and 
experience. This is evidenced by the foliowing exchange in cross-examination:^^^!

Counse! Assisting: The question I put to you was that would be an unfortunate 
situation because neither the court nor anyone else would 
ever know that something had occurred on that day which 
may well be relevant to an investigation and charges, but 
which was in relation to which a claim of PI! was made?

Mr Flynn: I do follow what you're saying but I Just don't think I've ever
considered it in that type of detail. My memory in relation 
to protecting human sources, v/hich is protect human 
sources whenever we can, and generally we’ve been fairly 
suceessfu! in excluding this type of information that might 
reveal it, so I don’t know if I've ever thought that way. 1 
understand what you're asking me but it was just a matter 
I’d assume it's source related, we redact it.

68.41 While with hindsight, there are problems with this approach Mr Flynn cannot be heid 
responsible for adopting this approach. As he explained in cross-examination, it was up 
to individual police offices to determine how to redact their diary. He had received no 
training as to how to undertake this task, and limited training in relation to public interest

2-^’9 T14668.42-.3 (T Johns).
2«ii T14668.28-9 (T Johns).
2®1 T8749.32-44 (D Flynn). 
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immunity and disclosure, Mr Flynn cannot be blamed for his lack of training and 
understanding - this was the fault of the organisation^’‘*22,  it was Mr Flynn’s evidence 
that this practice was “common at the time”.*-^23  indeed, this was evidenced by the fact 
that Mr Flynn could not recail ever giving his subordinates instruction on the redaction 
process, and that he acknowledged the need for improvement in this area. This point 
was illustrated by the foltowing exchange during cross-examination;^^^"*

Counsel Assisting: No doubt as a Sergeant, and then a Senior Sergeant, as 
you go up the ranks, you would provide instructions to your 
crew as to what to do?

Mr Flynn; I don't recall -1 think you asked me this once before -1
don't recall specifically giving instructions about how to 
redact notes or anything along those lines.

Counsel Assisting; Yes?

Mr Flynn: 1 don't know if it was something I would have expected
them to know or whether they would - or I can't recall ever 
anyone actually coming to me and saying, "I've got this 
letter, how do 1 do this?" 1 can't recall ever doing that.

Counsel Assisting: Do you think that it would be of value for all police officers 
to be given very clear instructions and guidance about 
processes that should be undertaken when it came to 
redacting notes for the purposes of provision, either in a 
brief as part of a request for disclosure or as simply a part 
of a request during the course of a committal proceeding 
or a trial?

Mr Fiynn; Yes, 1 do.

68.42 Mr Flynn accepts the finding at paragraph [2982.2] is open on the evidence,

68.43 Mr Flynn rejects the proposed finding at paragraph [2982.3], It was Mr Flynn's 
understanding that despite having provided intelligence about Mr Cooper that led to his 
arrest, Ms Gobbo was still in a position to provide legal advice to Mr Cooper. Mr Flynn 
was also of the view that, as a “smart and educated person”,^'2®  Ms Gobbo would self
regulate and not cross her ethical boundaries. As he stated, in a quote that bears 
repeating:2'2®

*

*

/ stiSI thought at the time that if [Mr Cooper] indicated that he didn’t want to talk 
to police, he didn’t want to answer questions, that she wouid talk to him about 
the pros and cons of doing that...I still was of the belief that Ms Gobbo could 
advice [Mr Cooper] of his choices in reiation to what he does.

68.44 It is submitted that the proposed finding at paragraph [2982.4] is not open on the 
evidence. As explained above, Mr Flynn believed the need to protect human sources 
was the overriding concern and did not appreciate the relevance of the circumstances 
of Mr Cooper’s arrest to subsequent criminal proceedings including the trial of H.

See Untenciered SSaiemsnf of Assistant Commissioner Kevin Casey. 15 August 2020 at [67! (VPL.0Ol4,O1.34.OGO'i at 
,00111.

T72S6.2S-30 (D Flynn).
J424 T7286-44-T7287.1S (D Flynn).

Exhibit RC538B - Statement of Inspector Dale Flynn, 17 June 2019 at [31] (VPL.0014.0042.0Q01 at ,0005).
2®s TS787.26-30 (D Flynn).
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Mokbei. Moreover, Mr Flynn’s overriding concern was the protection of Ms Gobbo’s 
role as a source,

68.45 Mr Flynn submits that the finding at paragraph [2982.5] is not open on the evidence. He 
did know that the issue of iilegafly obtaining evidence may have been related to a 
criminal proceeding. But, Mr Flynn was not aware that the evidence had been obtained 
improperly, as described elsewhere in these submissions.

68.46 Mr Flynn submits that the finding at paragraph [2982,6] is not open on the evidence. 
There is no evidence that Mr Fiynn possessed such knowledge.

The 1 September 2008 subpoena

68.47 In tate August 2008, H. Mokbel’s lawyers sought access to a number of unredacted
information reports Johns worked with VGSO and Mr Ron Gipp of counsel,
to make a Pll claim over parts of the documents.2'‘28

68.48 On the morning of 3 September 2008, Mr Fox provided redacted versions of the IRs to
Mr Johns via email, noting that the edits had been made on the basis of the SDU’s 
considerations.2'^29 Fiynn, together with Mr Johns, attended on Mr Gipp that morning
to prepare for the Pll ciaim,2‘’3o lyjg Gobbo’s involvement as a human source was not 
revealed to Mr Gipp or the presiding Judge, the Honourable Justice Curtain, and was 
not recorded in the affidavit.

68.49 On 4 September 2008, Justice Curtain upheld the Pll claims of Victoria Police over all 
but one of the IRs. As a result of Her Honour’s ruling, Mr Jones prepared a 
suppiementaty affidavit. Again, this affidavit did not reveal Ms Gobbo’s identity. The 
following day, Justice Curtain held that Victoria Police was not required to disclose the 
final IR,

68.50 Mr Fiynn submits that the proposed finding at paragraph [3007] should not be made. 
While the matters set out in this paragraph are factually correct, it is clear that defence 
counsel were only seeking IRs relevant to Mr Cooper and his activities between 1 
November 2004 and 30 April 2006. This is apparent from Mr John’s affidavit, which is 
referred to by Counsel Assisting at [3009]. It is also evident from the transcript of the 
hearing before Justice Curtain, which is not referred to in Counsel Assisting’s 
submissions, despite being an exhibit before the Commission, As Mr Shireffs informed 
Her Honour:

The subpoena seeks an in formation report pertaining to the activities of [Mr 
CooperJ between 1 November 2004 and 30 April 2006. Previously we 
obtained in other proceedings some information reports that had large portions 
of therr) deleted, obliterated, so you oouldn’t see the information contained 
within. We're seeking to obtain that information. I understand there will be 
claims of public interest immunity on the basis of informer privilege and/or 
poilce methodology or ongoing investigations.^'^^''

68.51 In these circumstances, the proposed finding at [3007] should not be made.

68.52 At paragraph [3010], Counsel Assisting suggest that it is open to find that Mr Flynn, and 
Mr Johns, knew that there were an extensive number of documents that should have

Exhibit RC13323-statement of Sergeant Tim Johns, 11 December 2019 at [72], [7S], {VPL.OOM.O118,0001 at.001!). 
Exhibit RC13323 - Statement of Sergeant Tim Johns, 11 December 2019 at [7SJ (VPL.O014.0118.0001 at .0011). 
Exhibit RC13328 - Statement of Sergeant Tim Johns. 11 December 2019 at [78] 0/PL.0014.0118.0001 at .0012).
Untendered diasy of Inspector Dale Flynn. 3 September 2008 (VPL.0098,0059.0076 at .0076-0077).
Exhibit RC1331B - Transcript of proceedings, The Director of Public Prosecuiions v Horty fUokbe! and Toteq Bay&h 

(Supreme Court of Victoria, Curtain J, 3 September 2008), p751 (VPL,0005,0273.0001 at .0002). 
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been disclosed under the terms of the subpoena. Mr Fiynn rejects this finding. First, 
such a finding was not put to Mr Fiynn in cross-examination and it is therefore not fair to 
Mr Flynn to make this finding when he was not presented with the opportunity to 
respond to it. Secondly, as explained above, it is clear that defence Counsel were only 
seeking IRs relevant to Mr Cooper and his activities between 1 November 2004 and 30 
April 2006. Thirdly, as Counsel Assisting demonstrate in their exploration of the 
evidence in paragraphs [2983] to [2989], Mr Flynn was not involved in the process of 
responding to this subpoena up until the morning of 3 September 2008. Accordingly, 
this proposed finding should not be made.

68.53 Mr Flynn rejects the finding at paragraph [3011] and submits that it is not open on the 
evidence. There is no evidenee that Mr Flynn acted improperly with respect to the 
agreement made with the defence.

Mr Fiynn’s involvement with Jacques El Hage

68.54 Chapter 17 of Counsel Assisting’s submissions include a section on Mr Flynn’s 
involvement with Ms Gobbo within the context of Mr El Hage. Ms Gobbo was involved in 
this matter as a human source, a lawyer and a victim. In eross-examination, Counsel 
Assisting described this as “the trifecta'' It was undeniably an insidiously complex 
situation. And it did not have an easy solution. Ms Gobbo was so deeply enmeshed in 
this web that any solution at this point, mid 2008, posed a serious risk to her life.

68.55 In relation to the arson, Mr Flynn was the first person that Ms Gobbo contacted after her 
car was set alight.cross-examination however Mr Flynn explained that he had 
moved offices, and Ms Gobbo should not have called him.2"’3'*

68.56 On 21 July 2008, Mr El Hage was arrested by appointment.Mr Flynn met with Mr El 
Hage, as well as his legal advisors, Mr Grigor and Ms Gobbo, so that Mr El Hage could 
surrender himself. 2’’® Mr Flynn’s evidence was that it was "a fairly simple matter Just to 
go through the process of arranging him to be charged and bailed”Mr Flynn gave 
evidence that he was unaware that Ms Gobbo diarged Mr El Hage for his bail 
application and that she was charging for preparing committal documents and 
documents seeking disclosure with respect to Mr Cooper’s documents.^^’^s

68.57 When asked by Counsel Assisting whether her role would include seeking appropriate 
disclosure, including disclosure of communications between herself and Mr Cooper, Mr 
Fiynn responded, “I don’t know how to answer that. That would be a- that would be 
something that she could be tasked to do, it is apparent from Mr Fiynn’s 
evidence that this had not occurred to him at the time,

68.58 Within this overwhelming web of complexity, care must be taken to clearly identify Mr 
Fiynn’s role and his appreciation of the risks. Mr Fiynn was no longer a member of 
Taskforce Purana but was the informant on the Mr El Hage brief, Mr Flynn, as has been 
reiterated in these submissions, did not have a full understanding of the ethical issues. 
Rather, Mr Flynn believed that the ethical issues were a matter for Ms Gobbo. He 
explained that “I come back to a previous answer about the conflict of her involvement

2«2 T7t87.i5 (0 FSynnl; Counsel Assisting Submissions at p 785 [3268]. Voi 2.
203 77184.10-11 (D Flynn'!. '
2-5®-77184,15-17(0 Flynn).

77185,39-41  (0 Flynn).
T71S5.S-9 (D Flynn).

2437 77187.28-30 (D Flynn).
» 77186.15-20(0 Flynn).
2«9 77186,29-35(0 Flynn).
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with Mr El Hage and others was [aj matter for Zier He denied knowing that Ms 
Gobbo had had "some sort of ethical bypass”,2441

68.59 In the face of everything we know now, this response seems almost insouciant. But we 
must he careful not to asses Mr Fiynn’s conduct through the lens of all the dots now 
being joined. Mr Fiynn simply did not have the adequate training and skills to identify, let 
alone deal with these complex ethical issues. He must not be held aceountabie for 
Victoria Police’s failings - for both putting him in this position and for not providing him 
with the necessary instruction and training. Mr Flynn did the best he could in an 
incredibly complex situation and at all times believed he was Gonducting himself in 
accordance with his ethical obligations. Indeed, the scenario where Ms Gobbo was 
killed as a result of Mr Flynn exposing her involvement would have been a clear failing 
of his obligations as police officer.

Mr Fiynn’s involvement with Zlate Cvetanovski

68.60 Mr Cvetanovski was arrested on 25 April 2006 in respect to charges stemming from 
Operation Posse?'^^  He obtained legal advice from Ms Gobbo and he gave a no 
comment interview.

*

68.61 At paragraph [4159,1] of their submissions. Counsel Assisting state that:

On 8 May 2006, Ms Gobbo told her police hander, Mr Peter Smith, that Mr 
Cooper was not telling the police everything he knew about Mr Cvetanovski.

68.62 This paragraph has no footnotes. There is nothing recorded in the IGR for 8 May 2006 
that indicates that Ms Gobbo had such a discussion with Mr Smith.®^’ ’*

68.63 Counsel Assisting point to the meeting of Ms Gobbo, Messrs Cooper and Fiynn on 14 
May 2006. Counsel Assisting infer, at paragraphs [4159.1] and [4159.2], from the 
contemporaneous nature of these events, that Ms Gobbo was used by Victoria Police in 
order to extract information from Mr Cooper about Mr Cvetanovski. There is no basis for 
this inference. First, neither of these paragraphs have any references, it is not clear 
what evidence Counsel Assisting are seeking to rely on. Second, Mr Flynn was 
emphatic in his denial that Ms Gobbo played any role in contributing to Mr Cooper’s 
statements during this meeting, it was only a welfare visit to keep Mr Cooper happy,24«

68.64 Ms Gobbo advised her handier on 11 June 2006 that Mr Cooper wanted Mr Flynn to he 
advised that he wanted to amend his statements about Mr Gvetanovski.2‘”s

68.65 At paragraph [4167], Counsel Assisting assert that Mr Flynn was ’fully aware’ of Ms 
Gobbo’s involvement with respect to Mr Cooper and Mr Cvetanovski, The implication 
being that Mr Fiynn should have taken steps to dilute, if not prevent Ms Gobbo’s 
involvement. For the reason set out above, this Is an oversimplification of Mr Flynn’s 
position. Specifically, and by way of repetition;

• Exposure of Ms Gobbo’s role as a human source would likely result in Ms 
Gobbo’s death;

2449 77187,35-37 (D Flynn),
2441 77137,12 (0 Flynn,,

T9097.28-30 (C Hayes).
Exhibit RC0281 - ICR3838 (031), 8 May 2006 (VPL.2000.Oa03.1871 at ,1876-1877).
T6950.12-20 (D Fiynn).
Exhibit RC0281 - ICR3838 (035), 11 June 2006 (VPL.2000,0003.1913 at ,1913).
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• Mr Flynn did not manufacture these events but was put in a position where he 
was forced to manage an incredibly complex situation without adequate training 
or a full appreciation of the ethical issues;

• Mr Flynn’s superiors had not said to him that Ms Gobbo’s involvement as both a 
human source and lega! advisor was not to be permitted. Rather, his superiors 
had continued to proceed with ths investigations, meaning that Mr Flynn was not 
alert to any potential issues:

• Mr Fiynn’s conduct was dictated by the strict chain of command. Mr O’Brien who 
was Mr Fiynn’s superior was completely aware of Ms Gobbo’s roie. The culture at 
Victoria Police was not such that Mr Fiynn could raise these issues over Mr 
O’Brien’s head;

• Mr Flynn did not have any training in conflicts of interest or legal professional 
privilege. His understanding was that Ms Gobbo could act as Mr Cooper’s legal 
advisor despite having also been an informer:

• Mr Flynn understood that it was the SDU’s role to manage Ms Gobbo and 
therefore the SDU would have resolved any conflicts of interest or ethical issues. 
Further, Mr Flynn understood that Ms Gobbo would adhere to her professional 
and ethical obligations,

Mr Cveianovskl’s trial

68.66 During Mr Cvetanovski’s trial in April 2011, his counsel, Mr Pena-Rees, raised Issues 
with Mr Cooper about his relationship with Ms Gobi3o4^^® This included an allegation 
that Mr Cooper nominated Ms Gobbo as someone who could be trusted to pass on 
money to pay for precursor chemicals.^^^ The Court was also told about Ms Gobbo’s 
involvement in organising Mr Cooper's party.^'' ’® It was put to Mr Cooper that he was 
protecting Ms Gobbo. Eventually Mr Pena-Rees revealed that he intended to ask Mr 
Cooper whether he collaborated with Ms Gqbbo.^’’'®  In cross-examination, Mr Fiynn 
accepted that these questions were coming close to establishing the truth that Ms 
Gobbo knew about Mr Cooper’s dealings.^"'®

*

*

68.67 As a consequence, the trial prosecutor, Mr Champion, sought the leave of the court to 
seek instructions prior to commencing his re-examination.^' ’’®^

68.68 On 11 April 2011, Mr Flynn attended a conference with Mr Champion, his instructing 
solicitor from the OPP, the informant Mr Hayes and Mr Pearce. The meeting ran for 
about 90 minutes. In his diary record of the meeting, Mr Flynn made the foliowing note; 
“Nicola Gobbo conspired with Mr Cooper and/or police to make false statements”. In 
cross-examination, Mr Flynn explained that the meeting operated by way of an update 
whereby Mr Champion informed Mr Flynn of these matters^'’®^ that he can’t 
remember any specific questions.^'®^  Mr Fiynn does not believe that Mr Champion 
specifically asked him if Ms Gobbo had been cooperating with police.^’'®'  Mr Flynn 
recalls that he felt alarmed as a consequence of the meeting as “It was obviously

*
*

2"^'’' T7i88.42-45 (D Flynn).
244? T7191,1-9(0 Flynn).
2«8 77194.11-13(0 Flynn).
24® T7196,21 -27 (0 Flynn).

77194,39-44(0  Flynn).
2453 77199.7-20 (D Flynn).
2452 77202.21-26 (0 Flynn).
2463 77202.31-32 (D Flynn).
2454 77203.13-16(0 Flynn).
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heading towards divulging Ms Gobbo’s roie as a human source".Mr Flynn believes 
that he advised Mr Champion that he would need to get advice from his superiors?'*®®  
Ultimately, however, Mr Flynn did not seek further advice because this line of enquiry 
was not pursued in court

68.69 During cross-examination, Counsel Assisting were incredulous that Mr Flynn’s priority 
was protecting Ms Gobbo’s identity as a human source at this time. At paragraph 
[4192], Counsel Assisting set out the exchange between Counsel Assisting and Mr 
Fiynn. This exchange is important. In the face of persistent and dogged questioning, Mr 
Flynn’s position was unwavering. His overarching concern was that Ms Gobbo’s identity 
as a human source would be disclosed. As Mr Flynn put it, he did not volunteer to Mr 
Champion that Ms Gobbo was a human source "because she was a human source" 
While with hindsight, Mr Flynn now recognises the Impact that this may have had on 
Mr Cvetanovski’s fair trial, it is critical that Mr Flynn’s conduct is considered in context.

68.70 As mentioned repeatedly in these submissions, Mr Fiynn’s training and the culture at 
Victoria Police was that the identity of the human source was to be given upmost 
priority. Mr Fiynn’s assessment of that environment is blunt but demonstrative:^^®®

COUNSEL ASSISTING; It’s alarming that she may be discovered as a human 
source, but it is alarming that potentially a person who 
is in the dock may not get a fair trial and might be 
convicted when perhaps he oughtn’t be on the basis of 
evidence ttiat was improperly obtained?

MR FLYNN; Well that’s something I look back now and say, yes, but
I don't think it vt^as a consideration at the time.

68.71 While this situation Is regrettable, it was the product of the policies and guidelines of the 
organisation, as a whole. It would be unreasonable to hold Mr Flynn accountable for 
acting in accordance with his training and following the directions of his organisation.

68.72 At paragraph [4206], Counse! Assisting allege that by the time of Mr Cvetanovski’s trial 
it should have been apparent that Ms Gobbo’s roie as a human source was a relevant 
issue. This misstates Mr Flynn’s evidence as to his state of knowledge at that time. Mr 
Fiynn’s evidence was that he had not thought In any detail of any potential argument 
about the exclusion of Mr Cooper’s evidence In Mr Cvetanovski’s trial; his focus and 
concern was about the potential for Ms Gobbo’s role as a human source to be 
exposed.®’®® As Mr Flynn explained:

! honestly don’t think I was thinking too much along the lines of the 
consequence of the trial, my recotlection is that I was mainly concerned about 
Ms Gobiio being divulged as a human source. 2"*®*

68.73 At paragraph [4212], Counsel Assisting assert that it is open to the Commissioner to 
find that in April 2011, Mr Flynn, amongst others, should have disclosed Ms Gobbo’s 
role to the prosecutor in Mr Cvetanovski’s trial or to the court so that a Pll claim could 
be made. Mr Flynn submits that this proposed finding is not open on the evidence. It 
must be recalled that Mr Flynn did not have a full understanding of the ethical issues or

2455 77203.40-41 (D Flynn).
2456 77204,35-42 (D Flynn),
=^57 77205.4-6 (D Flynn).
8458 77203.45 (D Flynn).
2463 77205.44-77206.3 (D Flynn).
2463 77205,17-26 (D Flynn).

77207.44-T7208.1 (D Flynn), 
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the consequences of Ms Gobbo’s involvement in Mr Cooper’s decision to co-operate 
and provide evidence against his associates. Despite Ms Gobbo’s ongoing relevance to 
these matters Victoria Police had not sought to provide Mr Fiynn with instruction or 
training on how to navigate these issues.

68 74 At paragraph [4193], Counse! Assisting state that 1t was put to Mr Fiynn following this 
that he would have considered the need for legal advice, and if he v/as not prepared to 
tel! Mr Champion, then he could have had recourse to legal advice within the police 
force. Mr Flynn agreed he could have done this, however said he did not as the issue 
died away". Counsel Assisting fail to note that this was a concession made with 
hindsight.

68.75 it is critical to note that Mr Champion did not advise Mr Fiynn to seek legal advice.
Mr Champion’s advice, as explained by Mr Flynn during cross-examination, was that 

need legal advioe.^-^^^' This is rejected in Mr 
Flynn’s diary (which is extracted in Counsel Assisting’s submissions at paragraph 
[4182]).

68.76 Durirtg cross-examination it was put to Mr Flynn that he “should have got some legal 
advice...if you weren’t prepared to tell Mr Champion”.Mr Flynn's willingness to 
concede, with the benefit of hindsight, that he should have received legal advice, is 
consistent with his position throughout this entire Royal Commission. He now 
recognises that mistakes were made but, at all times, believed that he was acting in 
accordance with his training and the obiigations imposed on him by Victoria Police. The 
overwhelming weight of the evidence is that he did not intend to act with impropriety.

68.77 Mr Flynn was put in an insidiously complex situation which he was not trained for. The 
longer these matters eontinued, the more complex they became and the more ill 
equipped a hard-working and dedicated investigator came to be to handle them.

2-® 77206.31-34(0 Flynn).
77206.39-42(0  Flynn).
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Relevance and misconduct
69

69.1

Applicable law and application Relevance

Relevance

In Volume 2 of their Submissions, Counsel Assisting propose findings that the current 
and former members of Victoria Police whose submissions are in this Tranche 1

The proposed findings inRelevance

Chapter 7 relate to Mr Thomas and involve Mr O’Brien, Relevance and Mr Bateson.
The proposed findings in Chapter 11 relate to Mr Cooper and concern Mr O’Brien, Mr
Ryan, Mr Biggin, Mr Flynn, Mr Kelly and Mr Rowe.

69.2 Part B above sets out why the Commissioner does not have the power to make findings 
The submissions made by

each of the current and former members assess in detail why the proposed factual 
findings relating to each of those individuals are not open on the evidence.

69.3 This section considers why, even if the Commissioner did have the power to make such 
findings. Counsel Assisting’s assertions

(Relevance

Relevance

Relevance

69.4 The seriousness of these assertions means the Commissioner must take particular care
in assessing them. While the principle in Briginshaw might be cited so often as to 
amount to a “ritual incantation’’,2"*64  it tigs critical and important content. Reduced to its 
essence, it requires that the Commissioner closely scrutinise Counsel Assisting’s  
assertions and only make findings
if “reasonably satisfied’’ it is more likely than not that the conduct occurred. As Dixon J 
said in Briginshaw in a passage relied on by Counsel Assisting:2465

Relevance

In such matters, “reasonable satisfaction” should not be produced by inexact 
proofs, indefinite testimony, or indirect inferences.

69.5

69.6

69.7

Relevance

Relevance

I Relevance

None of Counsel Assisting’s assertions
come close to providing “reasonable satisfaction”. The assertions either lack 

an identified factual basis, are positively precluded as a matter of law, or both.

Transcript of Proceedings, Witham v Holloway {High Court of Australia, 10 February 1995) at 20.36-42 (McHugh J).
2465 Briginshaw V Briginshaw (1938) 60 CLR 336, 362 (Dixon J).
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Relevance

69.8

69.9

69.10

69.11

69.12

69.13

69.14

Relevance
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69.15

69.16

69.17

69.18 Breaches of discipline: There are three reasons why the proposed findings as to 
potential breaches of discipline are not open to the Commissioner.

69.19 First, as a threshold issue, former officers cannot be subject to discipline under the 
Victoria Police Act.

69.20 Second, the proposed findings also have no utility because the Victoria Police Act 
creates a prescriptive investigative, inquiry and sanction process for potential breaches 
of discipline.

69.21 Third, the proposed findings are not open on the evidence. Considering the lack of 
relevant training and experience of the officers and the complexity of the issues they 
were faced with, there is no warrant for the findings proposed. Further, there was no 
breach of discipline arising from the failure to complain about others’ conduct. An 
officer is only obliged under the Victoria Police Act to complain about another officer 
where the officer has an actual belief that another officer has engaged in misconduct. 
The evidence establishes that no officer had the requisite belief.

69.22 As it stands. Counsel Assisting’s insufficiently substantiated assertions are exactly the 
type of “inexact proofs” Dixon J warned against in Briginshaw. Put shortly. Counsel 
Assisting’s assertions do not stack up and cannot be accepted.

69.23

(Relevance

Relevance

Relevance

Relevance
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(Relevance

Alleged breaches of discipline

69.111 Counsel Assisting propose findings that the members’ conduct may have constituted a 
“breach of discipline” under s 125 of the Victoria Police Act 2013 (Vic) and/or 
“misconduct” under s 166 of that Act. These proposed findings concern both Mr 
Thomas2534 and Mr Cooper^^^s and are said to arise from officers:

(a) failing to take steps to disclose that Ms Gobbo was a police informer to Mr 
Thomas or Mr Cooper and/or their legal representatives;^^^® or

(b) failing to take steps to have potential issues of public interest immunity or matters 
of state considered by the DPP or the VGSO and then possibly a court;^^^^ or

(c) failing to report the misconduct of other officers when they were obliged to do so 
under provisions of the Victoria Police Act or its predecessor legislation

69.112 These proposed findings are not open to the Commissioner for three reasons.

69.113 First, as a threshold issue, former officers cannot be subject to discipline under the 
Victoria Police Act, such that the proposed findings could never result in any disciplinary 
action. Therefore, the findings would have no utility. Findings with no purpose should 
never be made.

69.114 Second, the remaining proposed findings are not open on the evidence. Considering 
the lack of relevant training and experience of the officers and the complexity of the 
issues they were faced with, there is no warrant for a finding. Further, there was no 
breach of discipline arising from the failure to complain about others' conduct. An 
officer is only obliged under the Victoria Police Act to complain about another officer 
where the officer has an actual belief that another officer has engaged in misconduct. 
The evidence establishes that no officer had the requisite belief.

Statutory scheme of Part 7 and Part 9 of the Victoria Police Act

69.115 It is necessary as an initial step to identify and explain the statutory scheme of internal 
discipline created by the Victoria Police Act, as Counsel Assisting’s submissions do not 
acknowledge or explain the position that the statutory terms “breach of discipline” or 
“misconduct” hold within that scheme.

69.116 Part 7 of the Victoria Police Act - titled “Discipline” - sets out a prescriptive process for 
the investigation, charging, hearing and sanction of breaches of discipline. Under the 
process, conduct that amounts only to a breach of discipline is dealt with as an internal 
matter by the Chief Commissioner according to the prescriptive statutory process.

(a) Preliminary investigation: If the Chief Commissioner reasonably believes an 
officer may have committed a breach of discipline, the Chief Commission may 
begin an investigation of the matter.^®^® During the investigation, the officer may 
be transferred, directed to take leave or suspended.

253^ Counsel Assisting Submissions Volume 2 at [1081].
2535 Counsel Assisting Submissions Volume 2 at [1935].
2536 Counsel Assisting Submissions Volume 1 at [512].
2537 Counsel Assisting Submissions Volume 1 at [512].
2538 Counsel Assisting Submissions Volume 1 at [520]. The identified provisions are s 167(3) of the Victoria Police Act 2013

(Vic) and s 86L(2A) of the Police Regulation Act 1958 (Vic).
2539 Victoria Police Act 2013 (Vic), s 126( 1). The Chief Commissioner may authorise another officer or person employed under

the Public Administration Act 2004 (Vic) to charge and inquire into and determine a charge: see Victoria Police Act 
2013 {Vic}, s 130.
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(b) Charging: The Chief Commissioner may charge an officer with the commission of 
a breach of discipline if, after the preliminary investigation, the Chief 
Commissioner reasonably believes that the officer has committed a breach of 
disGipline.^®'’’’

(c) Potential offences: if the preliminary investigation indicates that the officer has
gone beyond a breach of discipline and may have committed an offence, then the 
Director of Public Prosecutions is involved in deciding whether to treat the matter 
as a breach of discipline or a criminal chief Commissioner can
also commence a criminal investigation into the matter if they reasonably believe 
the conduct amounts to a criminal offence,

(d) inquiry into a charge: Once an officer is charged, the Chief Commissioner or a 
person they authorise must inquire into and determine the eharge.^^'^s The 
inquiry then proceeds according to certain statutory requirements.^^ ’*

(e) Determination and sanction: If after considering all the submissions, the person 
conducting the inquiry finds that the charge has been proved, the person 
conducting the inquiry may determine to impose one or more sanctions.
Those sanctions include a reprimand, adjourning the inquiry on condition of good 
behaviour, a fine, a period for which an officer is ineligible for promotion, 
reduction in rank or remuneration, transfer to other duties or dismissal from
Victoria Police.2“^^

69.117 What constitutes a “breach of discipline” is defined in s 125(1). It is important to set the 
definition out in full to appreciate the breadth of matters captured;

(1) A police officer or protective services officer commits a breach of discipline 
if he or she—

(a) contravenes a provision of this Act or the regulations; or

(b) fails to comply with a direction given under section 84 of the
Independent Broad-based Anti-corruption Commission Act 2011; or

(c) fails to comply with the Chief Commissioner's instructions: or

(d) faits to comply with a direction given under Part 5; or

(e) refuses to consent to the use of evidence derived from a sample in 
the GirGumstances referred to in section 87; or

(f) faits to comply with a direction given under Division 1 of Part 9 of the 
Independent Broad-based Anti-corruption Commission Act 2011; or

(g) refuses to consent to the use of evidence derived from a sample in 
the cireumstances referred to in section 174 of the Independent 
Broad-based Anti-corruption Commission Act 2011: or

(h) engages in conduct that is likely to bring Victoria Police into disrepute 
or diminish public confidence in it; or

2“ Victons Polios Aot 2013 ( Vic), s 126(2).
Viciona Police Act 2013 (Vic), s 127(1).

25^2 Victoria Police Act S013 (Vic), s 127(2)-(3).
J543 Vtctor/a Police Act 2013 (Vie), s 129.

Victoria Police Act 2013 (Vio). s 131.
25^5 Victoria Police Act 2013 (Vic), s 132(1).
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(i) fails to compiy with a iawfui instruction given by the Chief 
Commissioner, a police officer of or above the rank of senior sergeant 
or a person having the authority to give the instruction; or

(j) is guifty of disgraceful or improper conduct (whether in his or her 
official capacity or otherwise); or

(k) is negligent or careless in the discharge of his or her duty; or

(l) without the approval of the Chief Commissioner—

(i) applies for or holds a iicence or permit to conduct any trade, 
business or profession; or

(ii) conducts any trade, business or profession; or

(iii) accepts any other employment; or

(m) acts in a manner prejudicial to the good order or discipline of Victoria 
Police; or

(n) has been charged with an offence (whether under a Victorian law or 
under a law of another place) and the offence has been found proven.

69.118 It is evident from this definition that a breach of discipline goes beyond punishing 
misconduct in the course of duties to includes matters that are peculiarly directed at 
maintaining personal standards and the efficient running of the police force.
For example, it is a breach of discipline to engage in disgraceful or improper conduct 
outside an officer's duties^®^® or to accept other employment without the approval of the 
Chief Commissioner,^®'*̂

69.119 Counsel Assisting refer also to “misconduct” as defined in s 166 of the V/ctor/a Police 
Act. The provisions concerning “misconduct” are in Part 9 of the Victoria Police Act, 
which deals with complaints and is separate to the discipline regime set out in Part 7,

69.120 Engaging in misconduct, as defined in s 166, does not of itself constitute a breach of 
discipline. “Misconduct” is only relevant in so far as an officer is obliged, under
s 167(3), to complain about another officer's conduct if they have “reason to believe that 
the other officer is guilty of misconduct”. There are no statutory consequences that 
separately attach to an officer engaging in “misconduct”.

Threshold issue: Former officers cannot be subject to discipline under the Victoria Police Act

69.121 The impugned conduct concerning Mr Thomas and Mr Cooper occurred prior to the 
commencement of the Victoria Police Act. As Counsel Assisting identify,transitional 
provisions mean that except where an investigation or disciplinary action had been 
commenced under the previous Act, the discipline provisions of the Victoria Police Act 
are taken to apply to that conduct.^®'®*

69.122 The discipline provisions in Part 7 of the Victoria Police Act are expressed only to apply 
to “police officers”. Nothing in the statutory text indicates that these provisions might 
apply to a former officer. Nor do the provisions sensibly apply to former officers. For 
example, the sanctions for proven breaches of discipline in s 132(1) do not sensibly

Victoria Police Act S013 (Vic), s 125(1)©.
Victoria Police Act 2013 (Vie), s 125(1)(!).

25.4B Counsel! Assisting Submissions Volume 1 at [51 S]-(S191.
Vicfof/a Police Act 2013 (Vie), sch 6, cl 31-32. 
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apply to former officers, who cannot be transferred to other duties, have their 
remuneration reduced or be dismissed from Victoria Poiice,

69.123 That interpretation is confirmed by the fact that the ViGtorsa Police Act expressly refers 
to "former police officers” or “former members” in circumstanees where it is intended 
that the provisions apply to former officers of Victoria Pofice.^®®® As a key example, the 
offences for unauthorised disclosure of confidential information gained in the 
performance of police duties understandably apply to both “members” and “former 
members" of Victoria Police

69.124 Therefore, the proposed findings cannot as a matter of law have any relevance to 
Mr Biggin, Mr O’Brien or Mr Ryan.

69.125 The only remaining current serving members about whom these findings could be made 
are Mr Kelly, Mr Bateson, Mr Flynn and Mr Rowe, However, for the reasons below, the 
proposed findings should not be made and are not open on the evidence.

69.126 For completeness, it is noted that former officers cannot be charged with a breach of 
discipline under the predecessor legislation, the Police Regulation Act 1958 (Vic), 
The operative provisions of that Act were repealed when ss 278-286 of the Victoria 
Police Act (as passed) came into force. As set out above, conduct that occurred while 
the previous legislation was in force is to be disciplined under the Victoria Police Act.

Findings not open on the evidence

69.127 The proposed findings are not open on the evidence. The proposed findings as to 
breaches of discipline are said to arise from officers:

(a) failing to take steps to disclose that Ms Gobbo was a police informer to Mr 
Thomas or Mr Cooper and/or their legal representatives;^®®^

(b) failing to take steps to have potential issues of public interest immunity or matters 
of state considered by the DPP or the VSGO and then possibly a court; or

(c) failing to report the misconduct of other officers when they were obliged to do so 
under provisions of the Victoria Police Act or its predecessor legislation.^®®^

69.128 In respect of the alleged disclosure failures, the evidence considered in detail in the 
sections above demonstrates that none of the conduct of current or former officers 
constitutes a breach of discipline. In respect of the failure to report misconduct, the 
obligation to disclose never arose beeause the officers did not believe other officers had 
engaged in misconduct.

Alleged disclosure failures

69.129 Counsel Assisting submit that the alleged disclosure failures amount to a breach of 
discipline because it is conduct likely to bring Victoria Poiice into disrepute or diminish 
public confidence in it, conduct that is disgraceful or improper, or conduct that shows 
the officers were negligent or careless in the discharge of their duties.^®®®

69.130 That assertion does not take account of the evidence before the Commission.
Breaches of discipline must necessarily involve falling short of the standards expected

See Victoria Polica Act 2013 {Vic), ss 104(1 )(b), 205( 1 )(fci), a07{c)(iif), 208(c)(ii) and 225-228,
Victoria Polica Act 2013 fVic), ss 225 and 277-278.
Counsel Assisting Submissions Volume 1 at [612],
Counsel Assisting Submissions Volume 1 at [512J.
Counsel Assisting Submissions Volume 1 at [52Q), The identified provisions are s 167(3) of the Victoria Poiics Act 2013 

(Vic) and s 86L(2A) of the PoHca RSguiatiOo Act 19SS (Vic).
Counsel Assisting Submissions Volume 2 at [1081.1] and [1935.1], 
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of officers Victoria Poiice. When assessing an individual officer’s conduct against the 
body of their peers, one must take account of extent - or lack - of resources, training 
and experience of the officers involved . It would be wrong for individual officers to be 
judged by criteria divorced from the circumstances in which they operated,

69.131 As the Tranche 2 submissions will identify, there were serious deficiencies in training 
and structural shortcomings that put officers in positions they were not prepared for. 
Nowhere were those organisational deficiencies and shortcomings more evident than in 
training and practice about disclosure generally and disclosure of human sources in 
particular.

69.132 The evidence before the Commission is that there was a lack of training concerning 
conflicts and limited training about legal professional privilege. The particular types of 
conflict created by a lawyer acting as a human source are difficult to understand and not 
something any officers had experienced in the course of their duties.

69.133 The evidence before the Commission demonstrate these officers worked incredibly hard 
under great pressure. While a number of them accept they would do things differently 
with the benefit of more experience and hindsight, none of these officers ever had any 
intention to act improperly.

69.134 The complexity of the scenario combined with serious organisational shortcomings 
meant the individuals were unfortunately not equipped to deal with the situations they 
were presented with.

Failure to complain about other officers’ conduct

69.135 As considered above, “misconduct” under the Victoria Police Act is relevant only to the 
question of whether an officer is obliged to complain about the conduct of another 
officer. That said, failing to complain about another officer’s conduct might be a breach 
of discipline where the Victoria Police Act obliges them to do so, as it is a breach of 
discipline for an officer to contravene a provision of the Victoria Police

69.136 However, it is not open on the evidence for the Commissioner to find that any officers 
were obliged to complain about another officer's conduct. The relevant obligation 
requires that the officer actually believe that another officer has engaged in misconduct. 
The evidence demonstrates that no officer had the requisite belief in respect of any 
other officer’s conduct in relation to either Mr Thomas or Mr Cooper.

69.137 The applicable principles are considered in the submissions concerning DS Kelly and 
DSC Rowe’s obligations under the predecessor to the Victoria Police Act. The statutory 
language remains relevantly the same, so those principles are set out and applied 
below,

69.138 Under s 167(3) of the Victoria PoliGe Act, a police officer Is obliged to complain about 
another's conduct where they have “reason to believe that the other officer is guilty of 
misconduct”:

A police of^cer or protective services officer must make a complaint to a police 
officer or protective services officer of a more senior rank to that officer, or to the 
IBAC, about the conduct of another police officer or protective services officer if 
he or she has reason to believe that the other officer is guilty of misoonduct.

69.139 The particular formulation “reason to believe” was evidently chosen deliberately for
s 167(3). it was carried over directly from the corresponding provision In predecessor

Victoria Poiice Act 2013 (Vic), s 125(1)(a). 
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legislation,2557 despite many other powers being recast or changed when the Victoria 
Police Act “re-enact[ed] and modernise[d]” the law governing police in Vlctoria,2558 
No other statutory power or obligation in the Victoria Police Act is eonditioned on there 
being “reason to believe”.

69.140 The statutory language “reason to believe” has established meaning. Unanimous High 
Court authority demonstrates that “reason to believe” requires, first and foremost, actual 
belief on the part of the decision-maker. In Boucaut Bay Co Ltd (In liq) v The 
Commonwealth, the High Court unanimously held that actual belief was required where 
the decision-maker needed “reason to believe” before terminating certain rights:^®®^

In my opinion, if at any time the Minister in the natural and ordinary course of his 
official duties acted on information of his trusted officers and formed a belief in the 
general terms mentioned in the latter part of the first paragraph of clause 15 that 
the contract was not being fairly carried out, he had power to terminate the 
contract without the formality of an Inquiry, The one condition of his action Is that 
he had reason to believe, and that implies actual belief

69.141 Subsequent authority eonfirms that “reason to believe” requires both actual belief and 
that the actual belief be based on reasonabte grounds.25s°

69.142 The eonsequence of this is that the obligation to complain in s 167(3) is ti'iggered only in 
circumstances where an officer actually believes that another officer is guilty of serious 
misconduct. If the officer forms that belief, then it must be on reasonable grounds.
But if they do not form that belief, then the obligation is not triggered.

69.143 There is no evidence to indicate that any of the identified officers believed that their 
fellow officers engaged In misconduct.

z557 R&guiatisn Aci19S8 (Vic), s 86L(2A)
25S8 Victoria Poiicg Act 2013 (Vic), s 1(a).

Bwcairt Say Co U<1 (in liq) v The Commonwealth (1927) 40 CLR 98,108 (Isaacs ACJ; Gavan Duffy, Powers and Rich JJ 
agreeing) (esTiphasis added). Senior Counse! for She CommotiVi'ealSh was Owen Dixon KC.

2563 Pines Pty Ltd V Bannertnsn (1980)41 FLR 175,186 (Loekhart J; Boweh CJ agreeing); Hammond v Power pQOS] VSCA 
25 [105] (Chernov JA; Maxwell P agreeing).
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Analysis of the evidence about Ms Gobbo
1 Introduction
1.1 There is a substantial body of evidence before the Royal Commission about Ms Gobbo 

and her conduct from the early 1990s,

1.2 Counsel Assisting have not drawn together that evidence in their submissions, it has 
been drawn together in this Appendix.

1.3 When read as a whole and chronologically, it can be seen that Ms Gobbo started mixing 
within drug circles from a young age and that she remained within such circles 
thereafter, joining the Mokbel and Williams drug enterprise,

1.4 Many members of Victoria Police gave evidence that Ms Gobbo appeared to be too 
close to her criminal clients. The evidence before the Commission shows that she was 
far more involved with her clients than was understood.

1.5 If the full picture had been known when members were dealing with Ms Gobbo as a 
lawyer and a source then she would have been approached differently and with far 
greater caution.

2 The start of Ms Gobbo’s association with drug criminals 
and assisting police (1993-95)

2.1 In early 1993, Ms Gobbo, then a young University student, “formed a Wendship”^'' with 
a Mr Brian Wilson.

2.2 Mr Wilson was not only a “user of drugs”, as downplayed in Ms Gobbo’s affidavit to the 
Board of Examiners in 1997 when she was seeking admission to practice law.^se^ but in 
fact he was trafficking in drugs and had secreted a large amount of amphetamine in 
their house (Rathdowne Street

2.3 The latter of those facts was omitted from Ms Gobbo’s affidavit to the Board of 
Examiners. Her affidavit was false and misleading in a number of other respects:

(a) Far from simply being a “housemate”,^®®'’ as stated to the Board of Examiners, Ms 
Gobbo and Mr Wilson lived together in a de facto relationship in their Rathdowne 
Street home, v/hich they jointly owned from at least 1993 to 1995;25®s

(b) Mr Wiison was running with a crew of career drug traffickers in the nightclub 
industry, whom Ms Gobbo told the Royal Commission were “really people that 
held the liquor licences on behalf of organised crlminals”-^^^^

(0} Although Ms Gobbo swore to the Board of Examiners that she had tipped off 
police about Mr Wilson's drug possession, she told the Royal Commission, “l ean 
categorically say that it wasn’t me because I didn 't know myself’Both 
statements made by her on oath were untrue. There is no evidence that Ms 
Gobbo tipped off police and there is evidence that she knew that Mr Wilson had

2561 T244.44-T245.28; T12999.3-5 'Gotaboi; Exhibit RC0015 -Affidavit to the Board of Examiners. 4 February 1997 at |8] 
(LAB.0001.0001.0002_0002).
Exhibit RC0015 - Affidavit to the Soard of Examiners. 4 Februar>r 1997 at [S] iLAB.0001,0001.0002„0002).

s563T13Q01.3-26reobfc!Ol,
256-^ Exhibit RC0015— Affidavit to ths Soard of Examiners, 4 February 1997 at [8] (LAB.Q001.0001 .Q002_0002).
25® 712999,10-14; T13003.25-34; T13004.25-30 (Gobbo).
2S6B T244.22-29 fQobbo - Exhibit RC0787B) adopted in Ms Gobbo’s evidence at T12897.45-T12998.6 (Gobbo).
2=82 T245.33-39 fGobbo - Exhibit RC07878).
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drugs in their home.25®8 it seems likely that Ms Gobbo was as surprised as Mr 
Wiison when the police raided their home. The fact that drugs were found in Ms 
Gobbo’s bedside drawer when the warrant was executed and that she was 
herself charged with drug offences and pleaded guilty indicates that rather than it 
being she who had alerted police, in fact, she was caught by police;

(d) Further, there are police records showing that information about the activities at 
the Rathdowne Street home was provided to poiice by way of a Crimestoppers 
report on 19 August 1993.256® lyjj- Michael Holding, then a Sergeant, contacted 
the person who had made the report to Crimestoppers and obtained his 
assistance;^®''®

(e) Mr Holding’s evidence to the Royal Commission was that he invited Ms Gobbo to 
make a statement against Mr Wiison but that she declined to do so;2s^’

(f) A cigarette packet containing amphetamine and cannabis was found in Ms 
Gobbo’s bedroom in her chest of drawers, in addition to the large amount of 
amphetamine found in their living space.^^^a (Then) Sergeant Trevor Ashton 
conducted the search of Ms Gobbo’s bedroom and made notes of his 
conversation with Ms Gobbo, including “purchase April ’93. $100-- 10gins.”''^^'^“' 
(Now) Acting Superintendent Ashton gave evidence that he believed “$100-- 
10gms“ was a reference to Ms Gobbo telling him the purchase price of 
methamphetamine at that time;^®^'’

(g) Not only did Ms Gobbo fail to tell the Board of Examiners about the cannabis and 
amphetamine in her drawer in September 1993, her Affidavit to the Board 
positively asserted that:

(i) although she had “experimented’ with marijuana at university parties on two 
occasions in 1991 and 1992, she had not used marijuana or any other 
illegal drugs since those occasions;^®^®

(ii) she had only pleaded guilty to two counts of possession of drugs and one 
count of use of drugs because she was advised that she was deemed liable 
as the owner and occupier of the premises at which the drugs were 
found;®52'6

(h) Those assertions were untrue. Ms Gobbo now admits she had used 
amphetamines and, despite the intimation in her affidavit, she had pleaded guilty 
to charges relating to both amphetamine and cannabis;^®''"^

(i) Further, Ms Gobbo had known where a large amount of amphetamine was 
hidden in a concealed cavity in the laundry and took police to that hiding place in

S5SS Exhibit RCOOOS ~ SSatement of .Assistant Cammissionef Net! Paterson APM. 22 March 2019 at [3,15] {VPL.0014.000S.0001 
at .0008).

w There was a CrirheStoppers report on 1S August 1993 cencerFiing a suspicion that Mr WiSson. living at the Rathrtowhe 
Street home was a drug trafficker: See Exhibit RC0021 - Letter of Commendation to Mr Michael Holding, 8 December 1993 
SVPL.Q005.0007.Q129 at .0130).
Exhibit RC0021 - Letter of Commendation to Mr Michael Holding. 8 December 1993 (VPL.0005.0007.0129 at .0130).

2®’ Exhibit RC0020 - Statement of Mr Michael Hoiding, 27 March 2019 at r20]-[22j {VPL.0014.Q009.0001 at .0003).
2522 713000.29-44 (Gobbo); Exhibit 28 - Statement of Inspector Trevor Ashton. 21 March 2019 at [11] (VPL.0014.0002.0001 at 

.0002). '
Exhibit RC0029 - Diary and daybook of inspector Trevor Ashton. .3 September 1993 (VPL,0002.0002.0004 at .0007).

2574 TS75.12-22 (T Ashton).
Exhibit RC0015 - Affidavit to ths Soard of Examiners. 4 February 1997 at [13] to [14] (LAB.0GO1.0001.0002 at _0003).

7576 Exhibit RC0015 - Affidavit to the Board of Examiners, 4 February 1997 at [11] to [12) [LAB.OOOI .0001.0002 at _0002- 
0003).

2522 T13000.35-44 (Gobbo).
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her Rathdowne Street home.^sre Ms Gobbo told the Royal Commission in March 
2019 that she had no idea the drugs were concealed there. That was untrue. She 
conceded in her evidence in February 2020 that she had in fact led police to the 
concealed cavity containing the drugs;^®''®

(j) Ms Gobbo’s affidavit to the Board of Examiners made no mention of 
amphetamines having been found at all. Police found in her Rathdowne Street 
home7®®°

(i) a quantity of amphetamines with a 1993 street value of S82,000;

(ii) a quantity of cannabis with a 1993 street value of $3,000; and

(hl) a large quantity of stolen property and a number of prescribed weapons,

(k) Among her other lies, Ms Gobbo told the Board of Examiners:

The police frightened me a lot, both during the interview process and about the 
possibility of being picked up for marijuana use in futureT-^^

(!) Quite to the contrary, but consistent with many other accounts of Ms Gobbo, Mr 
Holding gave evidence that he found her to be “very oonfident and opinionated” 
and that “she thought the process was like a game’.sss^

(m) Two years later, in 1995, Ms Gobbo wanted to get rid of Mr Wilson, who was her 
criminal associate and boyfriend, and so she rang police to tell them of his drug 
use and drug trafficking and that he had a gun. A warrant was then executed on 
their Rathdowne Street home in April 1995 and he was arrested."®^®

2.4 It is clear from the omission of the key matters set out above, that Ms Gobbo, in her 
affidavit to the Board of Examiners, sought to deceive the Board as to the true extent of 
her relationship with Mr Wilson and involvement with drugs.®®®"^ A letter from Ms Gobbo 
to the Board of Examiners similarly made no effort to clarify these matters, 
notwithstanding her acknowledging that ‘‘full disclosure” to the Board of Examiners was 
required by an applicant for admission.^®®®

2.5 In July 1995, tn connection with the information she provided to police in order to end 
her relationship with Mr Wilson, Ms Gobbo was registered as a human source for the 
first time.®®®®

2.6 Detective Senior Sergeant Tim Argali (then a Constable), one of the officers who 
registered Ms Gobbo at that time, described her as “enthusiastic’ in wanting to assist 
police in relation to Mr Wilson.®®®''

2.7 There were plans for Ms Gobbo to introduce an undercover operative to Mr Wilson as 
part of Operation Stxjrn, but ultimately, that operation was cancelled on 5 March 1996 
by (then) Detective Senior Sergeant Jack Blayney, who described Ms Gobbo at the time

T13000.29-44, TtSOOl .5 fGobbo); Exhibit RC0028 - Statement of inspector Trevor Ashton at [12] (VPL.DO!4,OQ02.0001 at 
.0002); See aiso, T13000,34 (Gobbo).
T130001.3-12 (Gobbo).

ssso Exhibit RC0021 -- Letter of Commendation to Mr Michael Holding, 8 December 1993 (VPL.O005.OOG7.0129 at .01291.
ss"' Exhibit RC0015 - Affidavit to the Board of Examiners, 4 February 1997 at [14] {LAB.0001.0001.0002 at _0002-0003). 

Exhibit RC0Q20- Statement of Mr Michael Holding, 27 March 2019 at (23] (VPL.0014.0009.0001 at .0003). 
T13004,32-35 (Gobbo).

25“" Ms Gobbo accepts that the affidavit was misleading because of the matehal omitted at T13004.46-47.
Exhibit RC0014-Application tor admission to the Supreme Court of Victoria, 30 January 1997 (LAB.0001,0001,0008).

268S Exhibit RC0030 - Registration of human source, undated (VPl,0005.00Q7,Q088).
5®7T7Oo,1 1-13 (Argali), '
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as a “loose cannon” in a Progress Report for Operation Scorn.qss Blayney was 
responsible, at the time, for managing Victoria Police’s undercover investigations across 
the state.2589

2.8 (Now) Assistant Commissioner Blayney gave evidence that he believed, based on the 
Progress Report, that he had discussed the operation with Ms Gobbo’s controller at the 
time and. as a result of that discussion, decided to cancel the undercover job. He gave 
evidence that he expected that he would have known Ms Gobbo’s identity as a human 
source only because the controller had disclosed her identity in the context of raising 
concerns as to her reliability.2®®° As Assistant Commissioner Neil Paterson explained in 
his evidence to the Royal Commission, the use of undercover members is high risk|

2591

2.9 DBS Argali was asked under cross-examination about his observations of Ms Gobbo at 
that time. His impression was not that she was a “loose cannon” but rather that she was 
getting “too far ahead of herself in that she was eager to participate and excited about 
the prospect of an undercover operative.2592 033 Argali’s evidence was that Operation 
Scorn was abandoned because of a lack of credible information provided by Ms 
Gobbo.

2.10 That was the first occasion on which Ms Gobbo sought to assist police. It seems that 
she was motivated by a desire to end her relationship with a criminal associate, who 
was also her boyfriend. That is also what motivated her to offer assistance to police a 
decade later in 2005. She wanted to end her relationship then with other very 
dangerous drug criminals.

3 Socialising with criminal clients as a junior lawyer (1997
98)

3.1 In February 1997,2594 |\/is Goppo commenced working for Solicitor 1, having approached 
him while he was attending at her workplace, Molomby & Molomby Solicitors, where 
she told him she wanted to work at his firm.2595 His firm was a well-known criminal law 
firm. Ms Gobbo was admitted to practice in April 1997.2596

3.2 In his statement to the Royal Commission, Solicitor 1 explained how Ms Gobbo quickly 
made clear to him that her sole interest was in criminal law and that she soon began 
dealing directly with clients of the firm.2592 He further stated the following:

About six months into Ms Gobbo’s employment I was concerned about her 
socialising with clients of the firm and the police, in particular that she was 
socialising with them outside work hours and whether this created the right 
impression. I was aware that people were gossiping about her.

2588 T10195.47 (Blayney); T13006.22-33 (Gobbo); Exhibit RC0069B - Statement of Assistant Commissioner John (Jack) 
Blayney, 27 March 2019 at [S]-[9], [14] (VPL.0014.0010.0001 at .0003-0004); Exhibit RC0070 - Operation Scorn progress 
report, 5 March 1996 (VPL.0005.0007.0122).

2589 Exhibit RC0069 - Statement of Assistant Commissioner John (Jack) Blayney, 27 March 2019 at [10] (VPL.0014.0010.0001 
at .0003).

2590 Exhibit RC0069 - statement of Assistant Commissioner John (Jack) Blayney, 27 March 2019 at [14]-[16] 
(VPL.0014.0010.0001 at .0004); T10195.46-T10196.16 (Blayney).

2581 Exhibit RC0008 - Statement of Assistant Commissioner Neil Paterson, 22 March 2019 at [3.27] (VPL.0014.0005.0001 at 
.0009-0010).

2=82 T673.41-T674.6 (Argali).
2593 Exhibit RC0054 - Statement of Detective Senior Sergeant Tim Argali, 27 March 2019 at [30] (COM.0037.0001.0001 at 

.0007).
258< Exhibit RC0158 - Fax from Ms Nicola Gobbo to the Law Institute of Victoria, 6 February 1997 (LSB.0001.0036).
2585 Exhibit RC0972B - Statement of Solicitor 1, 20 May 2019 at [1] (COM.0053.0001.0001).
2588 Exhibit RC0019 - Certificate of Admission of Ms Nicola Gobbo, 7 April 1997 (LAB.0001.0001.0001_0001).
2582 Exhibit RC0972B - Statement of Solicitor 1, 20 May 2019 at [7], [9] (COM.0053.0001.0001).
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Ms Gobbo appeared to be socialising with clients outside of work hours at 
restaurants, nightclubs and Crown Casino.

3.3 At that time, Ms Gobbo was only a first-year solicitor. It appears that the lifestyle that 
she had at University - associating with people involved in crime - had continued on 
after she was admitted to the legal profession.

3.4 Ms Gobbo told SDU handlers that as early as 1996 or 1997, she had started acting for 
and socialising with Jack Doumani, an underworld figure and associate of Tony Mokbel. 
She said that he had been loyal to her (whatever that means) since that time.^sss

3.5 Persons 1 and 2 were clients of Solicitor Ts firm. Person 1 told Wayne Strawhorn, then
a Detective Senior Sergeant, that he to Ms Gobbo and

indicating that Ms Gobbo knew him prior to her commencing
work at Solicitor 1’s firm. Ms Gobbo also told the Royal Commission that she had
socialised with Person 2 for whom she also acted during her
employment at Solicitor 1’s firm.2®oo

3.6 Further, Ms Gobbo’s evidence to the Royal Commission was that she had socialised 
with other clients of Solicitor Ts firm,2®‘’i including John Higgs, a significant criminal 
involved in the drug trade and a senior member of an outlaw motorcycle gang.2®°2

3.7 Mr Lim, then a Detective Senior Constable, gave evidence that, when he met Ms Gobbo 
in July 1998, he was shocked when she told him and Officer Kruger that she was in 
possession of a large quantity of amphetamine belonging to Peter Reid who was a 
client of Solicitor Ts firm.^®®® DSC Lim asked her why she had his drugs and Ms Gobbo 
said that she was making herself trustworthy.^®®'*

3.8 In evidence to the Royal Commission, Ms Gobbo agreed that she had crossed the line 
into socialising and becoming friends with her clients, right from those early days in the 
late 1990s as a newly admitted solicitor all the way through to her registration in 
2005.2®°® |\y|s Gobbo had crossed the line, however, prior to becoming a solicitor she 
was already involved with drugs and criminals. That simply grew through her work at 
Solicitor Ts firm and then through her work as a barrister.

4 Dealings with a corrupt Drug Squad member (1998)
4.1 Ms Gobbo gave evidence that from early 1998, she met regularly with Mr Strawhorn, 

then a Detective Senior Sergeant,^®®® usually at a cafe in South Melbourne.2®®^

4.2 Former DSS Strawhorn was at that time a member of the Drug Squad.2®°® He was a 
corrupt member who had his own associations with drug criminals.2®®® He was 
convicted of selling drugs to underworld criminal Mark Moran who was later executed 
during the gangland war by his drug-trafficking rival Carl Williams.2®®  Ms Gobbo said 
that she was in awe of Mr Strawhorn.2®''''

*

2598 Exhibit RC0281 - ICR3838 (031), 5 June 2006 (VPL.2000,0003,1871 at .1874).
2599 T1092.13-16 (Strawhorn).
2™ T13043.24-30 (Gobbo).
289’ T13043.27-47 (Gobbo).
2802 T13745.7-15 (Gobbo).
2803 T958.46 to T959.6 (Lim); Exhibit RC0074 - Statement of Mr Christopher Lim, 15 Aprii 2019 at p 2 (COM.0039.0001.0001).
2604 Exhibit RC0074 - Statement of Mr Christopher Lim, 15 April 2019 at p 2 (COM.0039.0001.0001).
2808 T13745.17-22 (Gobbo).
2808 113029.18-23 (Gobbo).
2807113028.30-35 (Gobbo).
2808 Exhibit RC0080B - Statement of Mr Wayne Strawhorn dated 18 April 2019 at [6(f)] (COM.0040.0001.0002)
2609111328.15-18; 11132827-30 (Overland).
28’0111328.20-25 (Overland).

3437-8960-2065v1478

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



VPL.3000.0001.0975

4.3 It is likely, on the evidence as a whole, that Ms Gobbo and Mr Strawhorn knew of each 
other through moving in similar circles.

4.4

Pll

Mr Strawhorn’s evidence was that his only contact with Ms Gobbo as a human source 
was when he facilitated her introduction to (then) Detective Senior Constable Pope of 
the Asset Recovery Squad.2®''2 He was aware that she had supplied information to 
Officer Kruger about the alleged criminal activities of Solicitor 1 He otherwise met 
with her in relation to one of her clients, and
in relation to other matters, about which he spoke to her in her capacity as a 
barrister.^®''®

4.5 Ms Gobbo’s evidence was consistent to the extent that she also said she did discuss a 
particular client with Mr Strawhorn, in a professional capacity. She was advising that

PT

5 Approach by Ms Gobbo to police about Solicitor 1 (1998)
5.1 The evidence establishes that it was Ms Gobbo who approached police to provide 

information about Solicitor 1.

5.2 Based on the nature of the information that Ms Gobbo provided, she clearly regarded 
Solicitor 1 as an associate of their criminal clients. According to her. Solicitor 1 had 
business dealings with the firm’s clients and was laundering money for them through 
the firm.

5.3 This is yet another example of Ms Gobbo passing on information to authorities about 
other criminal associates she knew. Given her eagerness to pass this information on - 
first to Victoria Police and then to other agencies - it is likely that she saw something to 
gain for herself. That also appears to have been the assessment of the AFP agents who 
dealt with her, as addressed in the section below.

5.4 Ms Gobbo’s evidence that it was Mr Strawhorn who approached her and told her about 
Solicitor 1’s conduct should be rejected as either false or only half the story.^®’'^

5.5 First, her evidence is self-serving and not corroborated.

5.6 Secondly, it is inconsistent with her own evidence that her 2 February 1998 note is a 
note of a meeting with Officer Kruger and DSS Bowden and that it records matters that 
they told her, namely the matters about Solicitor 1.2®i®

5.7 Thirdly, her evidence is contradicted by Officer Kruger who was an honest and reliable 
witness. He recalled Ms Gobbo telling him, at some stage, about the matters 
concerning Solicitor 1.2619

5.8 Officer Kruger was asked about Ms Gobbo’s note purportedly made on 2 February 
1998. His evidence was that it could not be a record of him telling Ms Gobbo about 
Solicitor 1 because he was not in a position to know those matters.^®^® However, Ms 
Gobbo plainly was in a position to know those matters because she worked for Solicitor 
1. Further, Officer Kruger has a note of the same date recording a meeting with

28” T13029.44-T13030.6 (Gobbo).
2612 Exhibit RC0080B - Statement of Mr Wayne Strawhorn at [11 (f)l, [17] (COM.0040.0001.0002_0003 and _0005)
2613 Exhibit RC0080B - Statement of Mr Wayne Strawhorn at [16] (COM.0040.0001.0002_0005); T1091.36-39 (Strawhorn).
26” Exhibit RC0080B - Statement of Mr Wayne Strawhorn at [11]-[12] (COM.0040.0001.0002_0002 to 0004)
2616 Exhibit RC0080B - Statement of Mr Wayne Strawhorn at [13]-[15] (COM.0040.0001.0002_0004 to 0005)
2616 T13028.21-28 (Gobbo)
2617 T13007.44-T13008.10 (Gobbo).
2616 T13003.21-36 (Gobbo).
2619 Exhibit RC0064 - Statement of Officer 'Kruger', 28 March 2019 at [16] (VPI.0014.0012.0001 at .0003).
2626 T1385.27-38 (Kruger).
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solicitors in relation to Operation Carron (an operation that had targeted a syndicate 
trafficking heroin),Officer Kruger cannot recall this meeting, if it is a note of a 
meeting with Ms Gobbo then it does not record him asking Ms Gobbo about Solicitor 1 's 
involvement in money iaundering,®®22

5.9 Fourthly, DSS Bowden’s evidence was that he had no memory of approaching Ms 
Gobbo for information about Solicitor I's criminal activities,^®^®

5.10 Mr Strawhorn gave evidence about this issue. While acknowledging that his evidence 
should generally be approached with caution, he said that he had never heard of Officer 
Kruger and DSS Bowden approaching Ms Gobbo for information about Solicitor 1

6 Approach by Ms Gobbo to the AFP about Solicitor 1 
(1998)

6.1 Around this same time, Ms Gobbo started speaking to members of the Australian 
Federal Police,

6.2 The AFP met with her between April and July 1998, The AFP agents decided not to 
register her as a human source. They made that decision not because she was a 
lawyer. They considered her to be untrustworthy because, in their assessment, she was 
making out that she wished to assist with information, when, in truth, she was trying to 
ascertain information from them. The evidence is as foiiows.^'-’^s

6.3 On 13 May 1998, Ms Gobbo contacted the AFP and spoke to an officer about 
“recruiting details"She complained that she had called the AFP officer three weeks 
eatiier but had received no response. She went on to say (apparently with a degree of 
familiarity) that she had not seen the officer around Caterina’s and asked when they 
would next be there as she had some “issues she wished to discuss". They arranged to 
meet the following evening.

6.4 The next evening, 14 May 1998, Ms Gobbo met with AFP officers. Federal Agent 1 and 
Federal Agent 2, at Caterina’s. They moved on to the Celtic Club at 8 pm, where she 
stayed with the officers until midnight. During the evening, she alluded to the possibility 
that she could provide information to the AFP,^®^® She also;

(a) “expressed concern that she not be ID’d in records and official diaries and notes”;

(b) “continuefd] to allude to possible info & express concern of records kept”; and

(c) “mentioned fear of ID’s [listening devices] in her house”.

6.5 Further meetings were then held on 15 and 16 May 1998,2®^®

6.6 On 21 May 1998, Federal Agent 1 spoke to Ms Gobbo again regarding an earlier 
request by her for a meeting. She was told the meeting would have to be brief. The 
police notes record that Ms Gobbo responded that “she would probably be able to have

71380.35-41 (Krugsr).
T1381.1-8 (Kruger),
T1051.1 -T1053.16 (Bowden);
T1091,3-21 (Strawhom),
Exhibit RC0794B - Enclosures to tetter from AFP to the RCMPI (AFP.0001.0002.0041).
T130Q9.29-34: T13008.47-T130 W.1; T13Q10.19-21 (Gobbo): Exhibit RC0794B - Enolosures to letter from AFP to the 
RCMPI, various dates (AFP.0001.0002.0041 at .0013),
Exhibit RC0794B - Enclosures to tetter from AFP to the RGMPi, various dates (AFP.0001.0002.0041 at .0013).
T13010.23-27; T13010.34-36 (Gobbo); Exhibit RG0794B - Enclosures to letter from AFP to the RCMPI. various dates 
(AFP.0001.0002.0041 at .0017).
Exhibit RC0794B - Enclosures to tetter from AFP to the RCMPI {AFP.0001.0002,0041 at .0017).

3437-8960-2085V1480

This document has been redacted for Public Interest Immunity claims made by Victoria Police. These claims are not yet resolved.



IH
 §ls

§

VPL.3000.0001,0977

a short meeting with [Federal Agents 1 and 2], just as a trust buiSding exercise. 
(Laughed).’^^

6.7 Ms Gobbo catied the AFP back iater in the afternoon and insisted she wanted to meet 
for two to three hours. Federai Agent 1 ’s note^ss. records;

16.25: [Federal Agent 1] Received call from Gobbo to AFP mobile phone. Short 
discussion about meeting that evening. She stated that she was happy to meet 
where ever AFP wanted. She identified the fact that she had a hard day. She 
wanted to meet for 2-3 hour period. I identified that this was not possible due to 
commitments. She said she could meet at 5.45 pm but did not want to meet for 
only fifteen minutes. I stated to her that if she intended to 'compromise’ the AFP I 
would not be interested. She claimed that this was not the case. She claimed that 
she did not wish to be compromised by the AFP either. She then suggested that 
we ([Federal Agents 1 & 2]) meet sometime next week. I asked her if she had 
court commitments during the week to which she said everyday. I suggested we 
meet during her lunch break. She agreed.

6.8 Federai Agent 1’s note for the following day, 22 May 1998,2®32 records that Ms Gobbo 
called him again and said, amongst other things, that she had information to provide.

6.9 in June 1998, Ms Gobbo met two further federai agents, Federal Agent 3 and Federal 
Agent 4, involved in a committal proceeding in which she was acting. During the 
committal, she telephoned one of those agents and told him that she had information to 
provide to the AFP. She met with Federai Agents 3 and 4 on 30 June 1998 to provide 
information to them about Solicitor I’s criminal activities.^®®®

6.10 Ms Gobbo’s note of the meeting records that she aiso talked to the AFP agents about 
Mr Higgs, Mr Mokbel and others/”’’ Her notes have not been corroborated,

6.11 Based on the AFP documents tendered, the final meeting between Ms Gobbo and the 
AFP was on 7 July 1998 when she met with Federal Agents 3 and 4 at a hotel in East 
Melbourne,®®®®

7 Ms Gobbo’s dealings with the NCA about Solicitor 1 
(1998)

7.1 In September 1998, Ms Gobbo commenced the Victorian Bar Readers’ Course. She 
signed the Bar Roil in November 1998.2®®®

7.2 Leading up to the start of the Bar Readers’ Course and during it, her desire to provide 
information about Solicitor 1 remained. Her motivation for having him investigated is not 
apparent on the evidence. There are a lot of possibilities: she may have been wanting 
to eliminate professional competition or she may have seen it as an opportunity to build 
a relationship with police in order to get information that assisted her and her 
associates.

Exhibfi RC0794S - Enctosures to tetter from AFP to the RGMPi (AFP.OWl .0002.0041 at .0004).
Exhibit RC0794B - Enclosures to tetter from AFP to the RCMPI (AFP.0001.0002.0041 at .0004).
Exhibit RC0794S - Enctosures to tetter from AFP to the RCMPI (AFP.0001.0002.0041 at .0004).
T13011,35 to T13012.21 (Gobbo). Exhibit RC0794B - Enclosures to tetter from AFP to the RCMPI (AFP.0001.0002.0041 at 
.0014-0015).
T13012.26 toT13013.17 (Gobbo).
T13Q14 to T13015 (Gobbo).
713020,15-18 (Gobbo).
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7.3 On 21 July 1998, Ms Gobbo met Officer Kruger and Detective Senior Constabie Chris 
Lira. Officer Kruger recalled some issue between DSC Lim and Ms Gobbo in that one 
or both of them had reservations about the other.^®^'’

7.4 Mr Lim gave evidence that, at the time he met Ms Gobbo, he was aware of her 
reputation for socialising with police and spending time in nightclubs.^®?® On meeting 
her, his impression was that she was a “dishonest and untrustworthy person”He 
found her to be very eager to provide information''®^® and sensed that she was “playing 
both sides” by wanting to get information from police to pass onto her Glients.^®'*̂

7.5 DSC Lim’s last obsejvation was right. Ms Gobbo admitted in evidence that she was 
trying to get information out of police officers.?®'^^

7.6 Whilst Officer Kruger cannot recall doing so, it appears from documentary evidence that 
he or another member directed Ms Gobbo to the National Crime Authority (NCA) in 
relation to her money laundering allegations about Solicitor 17®'®*

7.7 According to notes Ms Gobbo has provided to the Royal Commission, she met with an 
NCA officer on 8 September 1998,®®''  29 September 1998,®®'®  30 September 1998,®®®  
16 October 1998,®®''  21 October and 9 November ISSS.^w? According to Ms 
Gobbo, she provided information about Soiicitor 1 during these meetings.

** * *
*

7.8 There is documentary evidence that corroborates that Ms Gobbo did meet with the NCA 
for the purpose of providing information about Solicitor 1.2®®® Her notes of the meetings 
should not be accepted as accurate unless they have been corroborated by the NCA 
members or otherwise.

8 Dealings with the Asset Recovery Squad about Solicitor 1 
(1999)

8.1 Moving into 1999, Ms Gobbo persisted in offering infomiation about Solieitor 1.

8.2 On 27 April 1999, the matter was referred to (then) Detective Senior Constable Jeff 
Pope of the Asset Recovery Squad,^®’

8.3 DSC Pope then met with a number of police about the matter. He spoke to Detective 
Sergeant Gavan Segrave of the Asset Recovery Squad and then with Mr Strawhorn 
and Officer Kruger. He also met with Detective Acting Inspector Curran and Mr Roger 
Jeans, a solicitor with the Asset Recovery Squad.^®®^

2837 Exhibit RC0064 - statement of Officer ‘Kruger; 28 March 2019 at [21] (VPI.0014,Q012.0001 at .0004); T843.40-T844.5 
(Pope).

2888 T967.35-T968.16 (Um); Exhibit RC0074 - Statement of Mr Christopher Lim, 15 Aprii 2619 at p 1 (COM,0Q39.0001,0001).
2839 Exhibit RC0074 - Statement of Mr Christopher Lim, 15 April 2019 at p 2 (COM.0039.0001.0001).
2890 T958.41-44 (Lim). Exhibit RG0074 - Statement of Christopher Lim. dated 15 April 2019. p 2 (GOM.0039.0001.0001}.
2s« T969.22-25 (Lim).
28'32 T131.38.20-28 (Go'oba).

Exhibit RC0064 - Statement of Officer ‘Kruger, 28 March 2019 at [17]-[20] (VPi,0014,0012,0001 at .0003-0004); Exhibit 
RC0068 - Information Report HDif?0176 {VPL.0005.0022.0331); Exhibit RC0067A - Diary of Officer Kruger, 21 July 1998 
(VPL.0005.0007.0140 at ,0146).

2834 Untendered Court Boek of Ms Nicola Gobbo, 8 September 1S98 (MiN.QQ02.0001 .Q005_0022 at _0097).
2895 Untendered Court Book of Ms Nicola Gobbo, 29 September 1998 (MIN.0002.G001.0005„0022 at _0C98).
2M8 Unfendered Court Book of Ms Nicola Gobbo, 30 September 1988 (MIN.0002.0001.0Q05_0022 at _009S).
28'32 Untendered Court Book of Ms Nicola Gobbo. 16 October 1998 (MiN,0002.0G01,000S„0022 at „009S).
2898 Untendered Court Book of Ms Nicola Gobbo, 21 October 1998 {MIN.Q002.0001.0005_0022 at _0099).
2898 Unfendered Court Book of Ms Nicola Gobbo, 9 November 1098 (MIN.Q002.00Q1.0005_0022 at_0100).
28'59 Exhibit RC0033- Information Report FEIR1056. 12 May 1999 (VRL.0005.0007.018.3).
285’ T712.1-35 (Pope); Exhibit 63 - Diary of Mr Jeffrey Pope, 27 .April 1999 (VPL.0005.0007.01S4 at .0164).
2652 T?12,39-T713.42 (Pope): Exhibit RC0063 - Diary of Mr Jeffrey Pope. 28 April 1399 (VPL.000.5.0007.0164 at .0164).
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8.4 On 12 May 1999, Mr Strawhorn and Officer Kruger introduced Ms Gobbo to DSC Pope 
and DS Segrave.^®®^ An Information Report was prepared recording that that Soiicitor 1 
was the subject of the information Ms Gobbo sought to provtde.^®^

8.5 On 13 May 1999, DSC Pope completed an Informer Registration Application, which was 
approved by DS Segrave on 19 May 1999, registering Ms Gobbo as a human 
source.2®®® That form contained a note made by DS Segrave that Ms Gobbo had no 
known history of supplying information to faw enforcement agencies. Mr Pope and Mr 
Segrave did not know that Ms Gobbo had been registered in 1995 for the purpose of 
providing information about her de facto and criminal associate, Mr Wilson. Mr Pope 
said in evidence that he believed that the only knowledge they had at the time was of 
her speaking to the Drug Squad before being referred onto him.®®® Mr Segrave gave 
evidence that he did not know that Ms Gobbo had provided information to the Drug 
Squad.®®-'

8.6 Between May and September 1999, Ms Gobbo met with DSC Pope to provide 
information.®®®

8.7 In evidence, Mr Pope recalled having meetings with Ms Gobbo, His recollection was 
that the infomiation she provided was of no investigative value.^®®®

8.8 Mr Pope recalled that the information mainly related to Solicitor 1 and his alleged 
involvement with clients in money laundering. He was not aware of the names of the 
clients allegedly involved, until further investigation was undertaken.®®® if Ms Gobbo 
was acting for any of those clients, he did not know that fact.®®’

8.9 On 1 October 1999, Mr Pope prepared an information Report about a meeting with Ms 
Gobbo recording that no useful information was provided.

8.10 On 3 January 2000, DS Segrave recommended that Ms Gobbo’s registration be 
reclassified as ‘inactive’ because investigators had had no contact with Ms Gobbo in 
months and a final report for the investigation into Solicitor 1, called Operation 
Ramsden, was shortly to he submitted.^®®”

8.11 The operation came to an end without charges

9 Dealings with a member charged with drug offences 
(1999)

9.1 At the end of 1999, Ms Gobbo was in a relationship with Stephen Campbell who was a 
Detective Senior Constable.®®®'’ She met him when he was the informant in a

285.3 y 3033.22-35 (Gobbo); TS48.30-33 .JPope): Exhibit FIC0032 - Statement of Detective Inspector Gavan Segrave, 22 March 
2019 at (t 1) (VPL.0014.0004.0001 at .0004): Exhibit RC0057 - Statement of Mr Jeff Pope. 1 April 2019 at [11] 
(RCMPl.OOOa.OOOl .0001); Exhibit RC0080B - Statement of Mr Wayne Strawhom at [11(f)] (COM.0040.0001.0002 at 
__0003); Exhibit RC0064 - Statefflent of Officer ‘Kruger’, 28 March 2018 at [28] (VPL.0014,0012.0001 at .00051.
Exhibit RC0033 - Information Report FEiR1056, 12 May 1999 (VPL.Q005.0007.01S3).
Exhibit RC0034A - Informer Application for Ms Nicola Gobbo. 13 May 1999 fVPL.00Q5.0Q13.O952).

2656 7758,13.17 (Pope).
»T622.44toT623.1.
=656 Exhibit RC0058 ~ infoimer Management File Activity Log. MFG-13 (VPL.0005.0037,0010).
2656 7759.14-32 (Segrave).
2660 T767.12-16 (Pope).
2661 7767.35-38 (Pope),
=669 Exhibit RC005G - Recommendation to reclassify Ms Nicola Gobbo. 3 January 2000 (VPL.0100.0121.0155 at .0216)
2663 7634.39-47 (Segrave).

T13061.18-31 (Gobbo); 72100,6-9 (Campbell); Exhibit RC0135 - Statement of Mr Stephen Campbell. 16 May 2019 at p 2 
(COM.0049,0001.0002). 
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prosecution in which she was acting.2665 jheir relationship continued from 1999 to 
2006.

9.2 Mr Campbell was charged in 2003 with drug offences relating to events which occurred 
in May 1999 - a time when he was having regular social contact with Ms Gobbo.2666

9.3 It has been revealed through the Royal Commission that:

(a) Mr Campbell obtained legal advice from Ms Gobbo when he was charged;2667

(b) she then

(c) jduring the committal hearing from 15 to 19
September 2003;2669

(d) during the committal hearing, Ms Gobbo’s client was considering whether to give 
evidence against Mr Campbell and others;262o

(e) unbeknownst to Ms Gobbo’s client, she was still in her relationship with Mr 
Campbell and stayed with him at his house during the committal hearing.26’'i

9.4 Ms Gobbo accepted in evidence that this was something that she absolutely should 
have made known to her client.2622

10 Colleagues observing close relationships with criminals
10.1 By this time, parts of the legal profession had noticed that Ms Gobbo had unusually 

close relationships with criminals for whom she acted.

10.2 Many solicitors and barristers have provided statements to the Royal Commission 
outlining their observations.

10.3 County Court Judge Gregory Lyon, who was a senior barrister when Ms Gobbo was at 
the Bar, recalled the following:

[FJrom the outset, I had grave reservations about Ms Gobbo’s fitness to practise 
at the Bar. I was implacably opposed to Ms Gobbo taking a room in Crockett 
Chambers. From my earliest encounters with her, she was too close to her 
clients and to underworld figures. Nothing changed my view on that in the years 
until she left the Bar.^^^^

10.4 Lyon J’s statement states that he was “shocked" when he observed Ms Gobbo kiss Carl 
Williams’ father, George, on the cheek outside court. George Williams was at court 
watching proceedings in which someone was giving evidence adverse to the interests 
of his son Carl or Tony Mokbel. The witness was someone with whom Ms Gobbo had 
both a professional and a very close social relationship. Lyon J explained that he 
“thought this to be highly inappropriate and unprofessional” and that it made him 
“consider that there was a real conflict of her interests.”26^4

2665 Exhibit RC0136 - Court book of Ms Nicola Gobbo, 18 December 1998 (MIN.0001.0001.0003_0014).
2666 T21 12.23-T2113.39 (Campbell); Exhibit RC0137 - Diary of Ms Nicola Gobbo, multiple dates (MIN.0002.0001.0005_0008);

Exhibit RC0138 - Diary of Ms Nicola Gobbo, multiple dates (MIN.0002.0001.0005_0022).
T2114.42-46, T2115.27-32 and T2115.7-5 (Campbell).

2666 t21 14.24-26 (Campbell); T2144.21-23 (Pseudonymised Person); T13061.5-7 (Gobbo); Exhibit RC0147B - Statement of 
Pseudonymised Person.

2669 T2147.39-T2148.3 (Pseudonymised Person); Exhibit RC0143 - Diary of Ms Nicola Gobbo, 15-19 September 2003 
(MIN.0002.0002.0001_0021 at _0043).

28™ T13062.21-23 (Gobbo).
2821 T13061.33-42; T13061.47-T13062.3 (Gobbo).
2822 T13062.43-46 (Gobbo).
2623 Exhibit RC0975B - Statement of Judge Gregory Lyon, 2 September 2019 at [8] (COM,0074,0001.0001 at _0002).
282< Exhibit RC0975B - Statement of Judge Gregory Lyon, 2 September 2019 at [9] (COM.0074.0001.0001 at _0002).
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10.5 Others made the foHowing similar observations:

(a) ...I started to wonder about Nieola. She would talk of her life-style, of late-night 
drinking and socialising with undesirable criminals, albeit clients;^^^

(b) Her major problem in my eyes was that she seemed to socialize far too much with 
a plethora of her clients. She constantly referred to instances where they were at 
her home, she at theirs, or they were drinking together somewhere. I told her she 
could not “run with the horses and the hounds ”, meaning be both a barrister and 
so closely linked to her clients...

(c) Ms Gobbo would have direct dealings with clients independent of a solicitor. It 
was not unusual for her to refer to having socialised with cllents;^^'^

(d) Nicola Gobbo was a member of our chambers. I do not recall when she joined our 
chambers. I believe it was sometime In 2005. In approximately late 2008. she was 
asked to leave our chambers. Philip Dunn QC, another founding member of our 
chambers, raised concerns amongst mernbers of chambers who formed the view 
that Ms. Gobbo was engaging inappropriately with clients in and out of chambers. 
These concerns were shared by me. There were observations as well as rumours 
circulating about Ms. Gobbo ’s personal intimacy with her clients, other people’s 
clients and police officers - in professional as well as private contexts - which we 
considered had the potential to give rise to conflicts of interest because her 
conduct seemed io lack discretion and a sense of what was appropriate. She also 
made reference to her sexual prowess with both clients and police. When I 
referred to ‘conflict’ in this context, I did not mean intentional betrayal of 
confidences or duty but rather an inability to judge boundaries of propriety..

10.6 Ms Gobbo agreed, under cross-examination, that from at least 1998, she was 
“someone who has socialised - crossed the line effectively into socialising and being 
friends with [her] criminal clients, right through from those early days in the late 90s, 
right through until [her] registration in 2005".2®'®

11 Becoming part of the Mokbel crew (2002)
11.1 By early 2002, Ms Gobbo was no longer only socialising with small-time drug criminals 

like Mr Wilson. She had joined the Mokbel crew. She was associating with Tony Mokbel 
and his family, friends and criminal associates and being their lawyer,2®®°

11.2 The Mokbel crew was not a group of petty drug criminals, Ms Gobbo had joined a crew 
engaging in the most serious criminal activity in Victoria at the time - large scale drug 
trafficking and murder. Her relationship with an associated crew member, Carl Williams, 
was so close that she spoke at his daughter’s christening in December 2003.^’ Only 
two months before the christening, in October 2003, Mr Williams had murdered Michael 
Marshall. His hitman executed Mr Marshall in the street in front of his young chiid.®®®^ 
the few months before that murder, Mr Williams murdered Jason Moran and Mark 
Matia,^®®® The horrific circumstances of Mr Moran's execution are well known and do 
not need to be repeated. The circumstances of Mr Malta’s murder were also horrific in a

Exhibit RC980B - Statement of Mr Warren Peacock, 2 October 2019 at [12] {COM.0084.0001.0001 at _00Q2). 
Exhibit RC0783B - Statement of Mr Coiin Lovitt, 14 November 2019 at p 1 {COM.0095.0001,0001 at ..,0001 i.

-’er? Exhibit RC0S6SB - Statement of Mr Alistair Srigor, 9 May 2019 atp 1 {COM.0048.e001,0001 at_0001).
ExhibitRC0977B - Statement of Mr Robert Richter QC, 25 November 2019 at [3]-[4] (yPL.0014,0124,0001 at .0001), 

26?m 3745 (Gobbo): see also T137S7.
T13045.b-35; T13046.8-10 (Gobbo),
T13049.28-32; T13202.31-36 (Gobbo).

2«s2tio-)Q4.7_12 (Bateson).
2683 TW104.17-20 (Bateson).
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different way ~ he was tortured.A few months after the christening, Mr Williams 
murdered again. This time it was Jason Moran’s father, Lewis,^®®®

11.3 Ms Gobbo’s association with Tony Mokbel was just as ciose.®®®® She had weekly 
dinners with Mr Mokbel and his family members.^®®’’ She received numerous and 
frequent telephone calls from his extended family.2®®®

11.4 The weekly dinners commenced in Tony Mokbel’s absence at first because he was on 
remand, but, once released on bail, Mr Mokbel became part of those weekly dinners. 
She also saw him separately to those dinners on a regular basis.^®®®

11.5 Ms Gobbo knew that the dinners were “operating there as some form of legitimisation or 
cover for conversations that [she] knew were about ongoing criminal offeaces.”^^ The 
weekly dinners were not meetings for the purpose of discussing legal matters, though a 
pallid attempt was made to characterise them as such?®’ They were gatherings with 
Ms Gobbo’s associates at which criminal offending was openly discussed.^®®

11.6 in addition to Mokbel family members, Ms Gobbo told her handlers that, at these 
dinners, she met and associated with many criminals, such as Joseph Parisi,2®®® Steve 
{‘Oggy’) Gavanas,"®^ i Mr Luxmore p®® and Tony Bayeh.®®®®

11.7 Ms Gobbo’s weekly dinners with the Mokbels continued until Mr Mokbel absconded 
during his trial in 2006.®®®^ After Mr Mokbel was apprehended in Greece in June 2007 
and before he was extradited back to Australia, Ms Gobbo was Gommunicating with 
him 2698

11.8 Ms Gobbo knew that she was associating with a crew of highly organised and 
sophisticated criminals.®®®® She knew that they were involved in large scale unlawful 
dajgs being distributed into the community and that they were attempting to interfere 
with the course of justice,®'^®® With that knowledge, she became part of the crew.®®®^ 
She used “burner” telephones to communicate with the Mokbels and members of the 
crew.®™® The telephones were provided to her by Tony Mokbel and the crew.®^®® The 
telephones were used to speak about criminal activities.®'’®’*

Associating with other members of the crew

11.9 Through the Mokbels, Ms Gobbo met and associated with many serious criminals. Not 
only was she associating with Mr Williams when he was committing the worst crimes, 
she was also associating with one of the crew’s hitmen, Mr Thomas (pseudonym). He

T10103,2-3 (Bateson).
710103.17-18 (Bateson).
T13046.1-0 (Gobbo).
T13040.21-25 (Gobbo).
T13046.25-27 (Gobbo).
T13046.29-44 (Gobbo).
T13749.9-15 (Gobbo).
T13046.22-32 (Gobbo).
T13745.32-35 (Gobbo).
Exhibit RG0281 - ICR3838 (004), 1 October 2005 (VPL.2000.0003,1S04 at ,1605-1606),
Exhibit RC0281 - iCR3838 (007). 28 October 2005 (VPL,2000.0003.1823 at ,1631); ICR3838 (020), 28 February 2006 
(VPL.2QOO.0003.1751 at .1759).
Exhibit RC0281 - !CR3838 (007). 28 October 2005 (VPL.2000.G003,1623 at .1631),
Exhibit RC02S1 - iCR3838 (007), 28 October 2005 (VPL.2000.0003.1623 at .1631).
T13048.35-38 (Gobbo).
T13046.46 to f13047.7 (Gobbo).
T13745.40-43 (Gobbo).

3?® 113745.45 to T13746.10 (Gobbo).
T13746.17-25 (Gobbo).

2702113747,7-10 (Gobbo).
2703113474.12-14 (Gobbo).

113194.2-8 (Gobbo).
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was convicted of muitiple executions.^^os Mr Thomas was making drugs when Mr 
Mokbel first introduced Ms Gobbo to him,^™®

11.10 By 2Q03, having initially met him through the Mokbels,®™’ Ms Gobbo developed an
exceptionally close personal relationship with Mr Cooper,2®®® describing herself as his 
“best friend”.''^™ He described Ms Gobbo in the same terms.®’^'"® He had a significant 
criminal rote in Mokbel’s enterprise. This relationship developed well before her 
registration as a human source in 20052’'’’ continued for many years, until around 
late 2012 or early 2013.2”® ‘

11.11 In around 2003, Ms Gobbo first met Azzam (or Adam) Ahmed, a convicted drug 
trafficker and associate of Tony Mokbel and Carl Williams,®”® This relationship 
developed into a romantic one by no iater than 2004.®'”"’ It was a close relationship. He 
was with heron 24 July 2004 when she had her stroke and he drove her to hospital.®®’® 
He contacted Ms Gobbo’s family and friends to notify them of her stroke.2®’® Ms Gobbo 
told the Royal Commission that “every criminal in Melbourne” visited her in hospital in 
the days after her stroke.®”' When Mr Ahmed was arrested in August 2004, a water bill 
in Ms Gobbo’s name was found in his car. Ms Gobbo’s evidence was that she had 
been in Mr Ahmed’s car.®”® Ms Gobbo paid money info Mr Ahmed’s prison account 
when he was imprisoned.®”®

Associating with Carl Williams and his crew

11.12 As mentioned earlier, Ms Gobbo became a very close associate of Carl Williams.

11.13 It was sometime in early 2002 that she first met him through Tony Mokbel. She met him 
when she was visiting Mr Mokbel in prison.®’®®

11.14 Ms Gobbo went on to associate with and represent Mr Williams when he was charged 
with threatening to kill (then) Detective Sergeant Stuart Bateson.®’®’ She associated 
with Carl Williams’ family members, including his wife and father and, in her words, 
“Carrs crew”.^"'-^ She acted for the family members and she was observed in public as 
having a very friendly manner towards them.®’®® There viras also the christening 
function®’®'’ and the friendly photograph of her with Mr Williams and Andrew Veniamin, 
a suspected hitman who was shot dead by Mick Gatto.®’®® com, Bateson gave 
evidence that surveillance showed that Ms Gobbo was the Master of Ceremonies at the

Exhibit RC0281 - ICR3838 !S18). 13 February 2Q06 (VPL.2000,0003.1743 at .1744).
Exhibit RC0281 - ICR3838 (013), IZ Febrtiapy 2006 (VPL.2000.0003.1743 at .1743).

27® T8660.30-35 (Mr CootKr ),
2'-t» T8669.40 to T8670.13 { Mreooperj
tros! 713417.15: T13757.17-20 (Gcbbo),

Ref to his orai evidence.
2’’ ' 713757,12-31 (Gabbol.
^■’2 78740.46 to T8741.16 («rCoofw j; Exhibit 1014 - Bund

Exhibit Re0281 - iCR3838 (004), 1 October2005 (VPL.2000.0003.1604 at, 1609)
754,15 (Exhibit RC0788S~ Transcript of conversation behvsen Ms Nicola Gobbo and the RCMPI, 13 June 2019), ana 
Exhibit RC0281 - ICR2958 (006), 26 February 2008 {VPL.2000,0003.0801 at .0803), 
713270.12-14 (Gobbo).
Exhibit RC0281 - iCR3838 (0041. 1 October 2005 {VPL.2000,0003,1604 at .160S1,

2'''’'T13270.21-22 (Gobbo).
27T8 713054.35-47 (Gobbo).

713054.35-47 (Gobbo).
=■'2’713049.9-15 (Gobbo).
™ T13049.17-22 (Gobbo).
2'"“ T192.36 (E,xhlt)it RC0787B - Transeript of conversation between Ms Nicola Gobbo and the RCMPI, 20 March 2019)
”23 For example, kissing George Williams on the cheek outside coart on an occasion when Mr Williams had attended to watch 

another underworid figure give evidence adverse to Carl 'Wiliiams’ interests: Exhibit RC975B - Statement of Judge Gregory 
Lyon, 2 September 2019 al [9] (COM.Q074.0001.0001 at„0002>.

2324 713049.28-32: 713202.31-34 (Gobbo).
2325 72632.35 to 72633.12 (Kelly).
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christening function. She did not simply give a speech, as Ms Gobbo told the Royal 
Commission.^26

11.15 Ms Gobbo came to know and associate with both Mr Andrews (pseudonym) and Mr 
McGrath (pseudonym) through Mr Williams,induding by using 'burned telephones 
provided to her?'-^® Both men were very dangerous hitmen.^^^®

11.16 Ms Gobbo’s evidence to the Royal Commission was that when these men were iater 
charged with murder, Mr Williams insisted that she act for each of them, for the purpose 
of preventing them from doing anything adverse to Mr Williams' Interests,namely 
from telling police that Mr Williams had paid them to commit the murders.

11.17 Ms Gobbo was also a conduit between Mr Williams and Paul Dale, using “bumet” 
telephones,at least between February and May 2004,2732 nn-tat was the period 
leading up to the murders of Terence and Christine Hodson, By that time, Mr Hodson 
had implicated Mr Dale in the burglary of the drug house in Dublin Street, Oakleigh 
where drugs were being made for Tony Mokbel with the involvement of Azzam Ahmed 
and Abby Haynes.^^®®

11.18 Between at least February and May 2004, Ms Gobbo was a conduit between Mr Dale 
and Mr Wiliiams^T'S'i and assisted them to arrange a meeting on about 6 May 2004,2735 
ten days before Terence and Christine Hodson were murdered

11.19 On 16 May 2004, the night the Hodsons were murdered, Ms Gobbo was out to dinner 
with Mr Ahmed.2737 n has been suggested that the dinner was intended to provide Mr 
Ahmed with an alibi for the murders?^^^

11.20 When the Hodson were found executed, Ms Gobbo was the first person notified of the 
murders by their son, Andrew, who had found them.^^s^ Prior to his murder, Ms Gobbo 
had been involved in the early stages of Terence Hodson providing assistance to police, 
particularly in relation to implicating Mr Dale in the Dublin Street burglary.27‘’o On 1 July 
2004, Ms Gobbo was interviewed by Detective Senior Sergeant Charlie Bezzina and 
Detective Senior Constabie Cameron Davey as a potential witness in the investigation 
of the Hodson murdbrs.274i

Expanding criminal associations

11.21 By no later than 2005 and prior to her registration as a source, Ms Gobbo was 
associating with Rabie (or Rob) Karam,

11.22 In November 2005, Ms Gobbo told her handlers that she was having almost daily 
contact with Mr Karam, He drove her to a hospital appointment2742 and she was going

2?2B T3342.16-23 (Bateson).
2’Z' T13050,30 to T13051.1 (Gobbo).
2726 “13051.5-7 (Gobbo),

T101Q4,14-15: 710066,10-13 (Bateson).
713747,31-34; 713156,29-37 (Gobbo).
713193.34- 40 (Gobbo)
713193.34- 40: 713194.2-8 (Gobbo).

”33 Exhibit RC0232 - Summary of evidence OPP v Mr Paul Date, undated (RCMP!.0016.0002,OOQ9_0159). See further at 
section 13.

7’’- 713194.2-8 (Gobbo).
713194.18-47 (Gobbo).
71.3194.33-39 (Gobbo).

”3? 713197,1-11 (Gobbo).
713197.33 to T13198.5 (eoUbO).

'739 713497,13-16 (Gobbo).
«■'« Exhibit RC0097B - Statement of Mr Peter De Santo, 7 May 2019 at [17] fVPL.OOM.OOZe.OOOl at .0009-0015).

Exhibit RC0102A - Statemerrt of Mr Charlie Bezzina, 17 April 2019 at (SJ (VPL,0014.0016.0001 at .0002); Exhibit RC0104B
- 7ransoript of interview between Mr Charlie Bezzina, Mr Cameron Davey and Ms Nicola Gobbo (VPL.0005.0095.0001).
Exhibit RC0281 - iCR3838 (010), 1 December 2005 (VPL.2000.0003.1653 at .1655), 
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out with him and his brothers to pubs and nightclubs?^'*®  In January 2006, SDU 
handlers recorded a report from a police officer that Ms Gobbo had been observed 
“kissing and cuddling” Mr Karam as they left a restaurant^'*'*

11.23 Ms Gobbo told her handlers about her minding Mr Karam’s telephone while he talked 
with Mr Mokbel about their criminal activities?^'®  It was a common practice of Mr 
Mokbel when talking “business" with his associates to leave their mobile telephones 
with her while they went for a “walk and talk". In these situations, Ms Gobbo was 
facilitating their criminal activities,

*

11.24 In January 2006, Ms Gobbo attended a New Year’s Eve party hosted by Tony Mokbel 
at his apartment. The party was attended by about 50 of Mr Mokbel’s friends, family 
and criminal associates, including Danielle Maguire and her daughter, Jason Haykal, 
Simon Khoury, Emidio Navarolli, his wife and associates, Karl Khoder, Jeffrey Jamou, 
Milad Mokbel and his wife and children, a “tali drug dealer named Steve”, Mr Cooper 
and others.2^^® There were drugs at the party?^'''  Ms Gobbo left the party at about 
2.30 am with r'Mr'ketch 'F'®

*
*

11.25 By this time, Ms Gobbo had a well-established relationship with LMjr KetcK^^^^ He 
called her his “best buddy'.

Leaving the Mokbel crew and joining the riva! Carlton crew

11.26 It seems that Ms Gobbo did not become a human source in 2005 to leave behind a life 
of associating with criminals. She wanted to leave the Mokbel crew.

11.27 That is evident from the fact that in around May 2006, she began associating with a 
different crew, being Mick Gatto’s Carlton crew, Mr Gatto w'as an under'/vortd figure who 
shot dead Carl Williams' bodyguard, Andrew Veniamin.^^®  Ms Gobbo was associating 
with him and crew members. Mat Tomas.^'^®^ Faruk Orman,2^®® Steve Kaya^^®  and 
others.

*
*

11.28 By April 2008, the Mokbels and their associates hacl become suspicious of Ms 
Gobbo.Ms Gobbo reported that she was receiving threats from Tony Mokbe?'’’®® and 
his associate, Tony Bayeh. On 16 April 2008, while having dinner with Jacques El- 
Hage, a criminal associate of Tony Mokbel’s, her car was set on fire?''®"'

11.29 By this time, she was much closer to Mr Gatto’s crew. She had not been tasked by the 
SDU to get close to them. She did it for her own reasons?''®® She referred to Mr Gatto

Exhibit RC0281 - !CR3838 (008), 27 Novetriber 2005 (VPL.2000.0003.1849 at .1849); aiso Exhibit RC028: - ICR3838 
(016). 25 January 2006 (yPL.2000,(3003.1709 at .1718) and Exhibit RC0281 - ICR3838 (021), 3 March. 6 March, 9 March 
2006 (VPL.2000.0003.1761 at.1761. .1765, .1767).
Exhibit RC0281 - !CR3S38 (016), 25 Januar./ 2006 (VPL,2000.C063.1709 at .1719).

2?® Exhibit RC02S1 - iCRSSSS (002), 21 September 2005 (VPL.2000.0003.159S at .1598).
Exhibit RC0281 - ICR3838 (015), 12 January 2006 (VPL.20D0,0003.1895 at .1703-1704).
Exhibit RC0281 - !CR3838 (015), 12 January 2006 (VPL.2000.0003,16S5 at .1703).
Exhibit RG0281 - iCR3838 (015), 12 Januafv 2006 (VPL.aOOO.0003.1695 at .1703-1704).

2^® Exhibit RC0281 - iCR3838 (015), 11 January 2006 (VPL,2000.0003.1695 at ,1702).
Exhibit RC0281 - !CR3838 (040), 9-10 August 2006 (VPL,200Q.0Q03.1964 at .1973-1974).
Exhibit RC0281 - !CR3838 (032). 22 May 2006 (VPL.2000.0003.1886 at .1891).

2»2 Exhibit RC02S1 - iCR3838 (039), 23 July 2006 (VPL.2000.0003.1951 at .1952): Exhibit RC02ei - ieR3838 (051), 29 
Oetober2006 (VPL,200G.Q003.2104 at .2112-2113).
Exhibit RC0281 - iCR3838 (025). 5 April 2006 (VPL.20Q0,0003.1808 at ,1809); Exhibit RC0281 - ICR3838 (051), 23 
October 2006 (VPL.2000.00Q3.2104 at 2105).

225^ Exhibit RC0281 - iCRSOSS (055), 3 December 2008 (VPL,20Q0.0003.2156 at .2157), 
Exhibit RC0281 - !CR2958 (0t2L 2 April 2008 (VPL.20Q0.0003.D865 at .0867).

2™ Exhibit RC0281 - ICR2958 (014), 14 Aprii 2008 (VPL.2000.0003.0897 at .0897).
2!'» Exhibit RC0281 - iGR2858 (014), 16 April 2008 (VPL.2000.0003.Q897 at ,0912).
225S Exhibit RC0281 - iCR2958 (012), 6 April 2008 (VPL,2000,0003.0865 at .0883).
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by the nickname “boyfriend”,2759 which continued well into at least 2009.2760 in 
response to Mr Mokbel’s threats, Mr Gatto told Ms Gobbo to “tell them that you're on 
our side now/’, meaning part of Mr Gatto’s Carlton Crew.276i An associate of Mr Gatto’s, 
known as Dave, offered Ms Gobbo a gun if she needed one.2762 in response to her car 
being set on fire, she was told “you are now with the Carlton crew.”^'^^^

11.30 This appears to mark the ultimate transition from Ms Gobbo’s alignment with Tony 
Mokbel’s crew to Mick Gatto’s crew, though some of Ms Gobbo’s close associations 
with people in Mr Mokbel’s crew, such as Rob Karam, Azzam Ahmed and ,
remained intact.

12 Socialising with Paul Dale and other police suspected of 
involvement in drugs and murder (2002-4)

12.1 In the years before Ms Gobbo became a human source, she was also associating with 
members of Victoria Police who were or went on to be suspected of involvement in 
drugs and murder.

12.2 At some point between about November 2002 and September 2003, Ms Gobbo started 
associating with former police member Paul Dale who was later charged with theft from 
Tony Mokbel’s Dublin Street drug house and with the murder of Crown witness 
Terrence Hodson.^^®  Ms Gobbo’s association with Mr Dale continued for a number of 
years, up until she became a witness against him in early 2009. These matters are 
addressed in the next section below.

**

12.3

;P!I

Former member Peter De Santo gave evidence, which Ms Gobbo admitted, that during 
the Spring Racing Carnival in November 2003, he saw her associating with former 
police officers Steve Campbell and David Waters, both of whom were, at the time, 
accused of and shortly to stand trial for drug offences.2765 ms Gobbo also
acted Mr Waters, who Ms Gobbo had
met through Steve Campbell and whom she described as a friend,^^®^ was also later a 
suspect in the murder of Shane Chartres-Abbott.2767

12.4 Ms Gobbo also had an association with former police member (and suspect in the 
Chartres-Abbott murder investigation) Peter Lalor.27®®

12.5 Lastly, there was Mr Richard Shields. He was a police officer who was dismissed from 
Victoria Police in September 20062769 fQp several reasons, including allegations that he 
had an inappropriate relationship with Ms Gobbo and had misused police resources.277o

2™ Exhibit RC0281 - iCR2958 (003), 7 February 2008 (VPL.2000,0003.0773 at .0773); Exhibit RC0281 - iCR2958 (012), 1 
Aprii 2008 (VPL.2000.0003.0865 at .0865).

2260 Untendered Witness Contact Report prepared by Officer Graham Evans, 14 April 2009 (VPL.0005.0038.0210).
2™’ Exhibit RC0281 - ICR2958 (014), 14 April 2008 (VPL.2000.0003.0897 at .0899).
2262 Exhibit RC0281 - ICR2958 (014), 14 April 2008 (VPL.2000.0003.0897 at .0899).
2263 Exhibit RC0281 - ICR2958 (014), 18 April 2008 (VPL.2000.0003.0897 at .0928).
2264 Exhibit RC0281 - ICR2958 (049), 16 December 2008 (VPL.2000.0003.1510 at .1516).
2265 T1587.33-41 (De Santo); T2123.35-T2124.22 (Campbell); T13064.1-17 (Gobbo). Exhibit RC0097B - Statement of Mr 

Peter De Santo, 7 May 2019 at [17] (VPL.0014.0026.0001 at .0003, .0011). As to drug offences, see T13061.13-16 
(Gobbo).

2266 Exhibit RC0788B - Transcript of conversation between Ms Nicola Gobbo and the RCMPI, 11 April 2019 at T946.2-5; 
Exhibit RC0260B - Statement of Ms Nicola Gobbo, 21 May 2009 (VPL.2000.0002.0120).

2262 T13164.21-26 (Gobbo).
2266 For example. Exhibit RC0281 - ICR3838 (047), 29 September 2006 (VPL.2000.0003.2028 at .2029); Exhibit RC0281 - 

ICR3838 (040), 1 August 2006 (VPL.2000.0003.1964 at .1964); see also Exhibit RC0260B - Statement of Ms Nicola 
Gobbo, 21 May 2009 (VPL.0002.0002.0120 at .0121).

2269 Exhibit RC0826B - Extract of Report to Mr Rod Wilson, 26 November 2006 (VPL.0005.0147.0001 at .0014).
2220 Exhibit RC0825B - Statement of Mr Rodney Wilson, 19 November 2019 at [8]-[10] (VPL.0014.0094.0001 at .0001-0002); 

Exhibit RC0826B - Extract of Report to Mr Rod Wilson, 26 November 2006 (VPL.0005.0147.0001 at .0024-0025); see also 
Exhibit RC1220B - Statement of Mr Lindsay Attrill, 14 August 2019 (VPL.0014.0049.0001).
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This association was not explored with Ms Gobbo by Counsel Assisting during her 
evidence.

13 Interviewed by police in relation to the murder of the 
Hodsons (2004)

13.1 Foilowing the murder of the Hodsons in May 2004, Ms Gobbo was interviewed by the 
Homicide Squad.

13.2 Ms Gobbo gave evidence to the Royal Commission that, at the time of her police 
inteiview, she thought she might be impiieated in the murders herself.

13.3 This is not surprising given her involvement in events leading up to the murders.

13.4 In the period between the Dublin Street burglary in September 2003 and the murder of 
the Hodsons in May 2004, Ms Gobbo:

(a) acted for Abby Haynes, Colleen O’Reilly and Azzam Ahmed when they were 
charged in connection with the drug operation at the Dublin Street house. She did 
so for Tony Mokisel.^'^'Z It was his drug operation,

(b) was instructed by Mr Mokbel to find out as much as possible about what the 
police knew about the drug operation at the house;^^

(c) was in regular contact with Paul Dale who was suspected of being involved in the 
burglary and who wanted to know if Mr Mokbel wanted him killed for the 
burglary;2'74

(d) passed messages between Terrence Hodson and Mr Dale who were both 
suspects in the burglary:^^’®

(e) met with Mr Hodson, who then, without telling Ms Gobbo, went on to co-operate 
with police in implicating Mr Dale in the burglary and who told police that Mr Dale 
had threatened to kill him and his family if he ever told police about his 
involvement;2r7s

(f) eontinued to have contact with Mr Dale who sought to find out from Ms Gobbo 
whether Mr Hodson was assisting police against him;®-^^

(g) met with Mr Hodson to try to find out whether he had decided to co-operate with 
police, Mr Hodson suspected that she was trying to obtain the information for Mr 
Dale who Mr Hodson believed was in an intimate relationship with Ms Gobbo at 
the tirne;^-

(h) thereafter had telephone contact with Mr Dale using telephones that they both 
knew were not being monitored:^'^®

(i) fished for information from police as to what they knew about Mr Dale’s 
involvement in drugs;®’®®

T13158.3S-T13159.1 (Gobbo),
2772 T13742.41-713743,4 iGobbo).

T13135.45-47 (Gobbo).
T1.3138.3-4 (Gobbo).

2-2S Exhibit RC0229 - Statement of Ms Nicola Gobbo, 7 January 2009 (VPL.0OO2,O0Oi.1456 at .1457-8).
Exhibit RC0232 - Summary of Evidence - OPP y Mr Paul Daie (RCMP!,0016.00Q2.00QS 01S9 at „0198-0189).
Exhibit RC0229 - Statement of Ms Niooia Gobbo,7 January 2009 (VPL.0002.0001.1456 at .1458).
Exhibit RC0t29B - statement of Mr Andrew Murray Gregor, 14 May 2019 at [20] (VPL.OQ14.0033.0001 at .0003).
Exhibit RC0232 - Summary of Evidence ~ OPP y Mr Paul Dale (RCMPi.0018.0002.0009 01S9 at „020S-0208).

27811 Exhibit RC0129B - Statement of Mr Andrew Murray Gregor, 14 May 2019 at [29] (VPL.OOi4,0033,0001 at .0005);
T2007.38-46 (Gregor).
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(j) spoke to Mr Dale when he was eventually arrested in relation to the burglary and 
visited him in custody;^™''

(k) then became a conduit between Mr Dale and Cart Wiliiams and facilitated a 
meeting between them;"’'®®

(!) was invited by Mr Dale to go away with him on the weekend that the Hodsons 
ended up being murdered;^^®® and

(m) was having dinner with Mr Ahmed, one of the persons charged with the Dublin 
Street burglary, when the Hodsons were murdered,

13.5 Following the murder of the Hodsons, who were Crown witnesses against Mr Dale in 
relation to the Dublin Street burglary at the time, the charges against Mr Dale were 
withdrawn.2®®''

13.6 Mr Williams later provided a statement to police stating that Mr Dale asked him to 
arrange the murder of the Hodsons. His statement referred to Ms Gobbo’s involvement, 
it was as a result of that statement that Ms Gobbo then also became a witness.

13.7 Mr Williams and Ms Gobbo were to both be Crown witnesses against Mr Dale when he 
was charged with the murder of Mr Hodson, However, the murder charge was later 
withdrawn after Crown witness Mr Williams was murdered.

14 The murder of Jason Moran (2003)
14.1 Between late 2002 and early 2003, the gangland war was well underway with many 

execution murders taking place across Melbourne 2785

14.2 The war became particularly dangerous and brazen in June 2003 when Jason Moran 
and Pasquale Barbarb were murdered in circumstances that placed many children at 
risk and exposed them to something that children should never see.2786

14.3 Carl Williams and his associates Mr Thomas, Mr Andrews and McGrath committed the 
murder.2787

14.4 At the time, Ms Gobbo was a close associate of these men.

14.5 Ms Gobbo was using “burner" telephones to communicate with Mr McGrath and Mr 
Andrews.®''®®

14.6 Ms Gobbo was regularly associating with Mr Thomas, who told the Royal Commission 
that:

(a) he used drugs with Ms Gobbo; and

(b) he had dinner with Ms Gobbo and the Mokbels once or twice a week over a few 
years.®®®®

14.7 There is evidence before the Royal Commission that Ms Gobbo;

«« Exhibit RC0228 - Statement of Ms Nicoia Sobbo, 7 January 2009 (VPL.0002.0001.1456 at .1459).
^’’2 T13432.36-41 (Gobbo).

Exhibit RC0229 - Statement of Ms Nicoia Gobbo, 7 January 2009 at 9 {VPL.Q002,0001.1456 at 1404)
2''® Exhibit RC0232 ~ Summary of evidence - OPP v Mr Paul Dale (RCMPi.0016.0002.0009 0209).

Exhibit RC0269S - Statement of Commander Stuart Bateson, 7 May 2019 at [133-[263 (VPL.0014.0027,0001 at .0004 
0006).

22SS Exhibit RC0269B - Statement of Commander Stuart Bateson. 7 May 2019 at [21] (VPL.0014.0027,0001 at .0005), 
Exhibit RC0269B - Statement of Commander Stuart Bateson, 7 May 2019 at [21]-[231 (VPL,0014.0027.0001 at .0005).

22® Seo paragraph 11.16.
22® T13621.8-29 (Thomas); Exhibit 1175 - Statement of Mr Thomas at [4]-[7]. [59] (RCMPI.0131.0001.0001_.0001 at _0002, 

_0015).
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(a) knew that Carl WiHiams was planning the murder of Mr Moran;

(b) knew that she had been telephoned by Mr Williams and Mr Thomas at the time of 
the murder to provide them with an alibi; and

(e) knew that Mr Williams and Mr Thomas had murdered Mr Moran.

14.8 Mr Thomas told the Royal Commission that. "[Ms Gobbo] hn&w that Jason Moran was 
going to get knocked". He said that prior to the murder, he had told Ms Gobbo, "Carl’s 
going after [Jason MoranJ”^^

14.9 Mr Thomas also told the Royal Commission that on the day of the murder, he and Mr 
Williams had arranged to donate blood so as to provide themselves with an alibi for the 
time of the murder. In order to strengthen this alibi, they telephoned Ms Gobbo vs/hiie 
they were on their way to the medical clinic to give blood, Ms Gobbo called them back 
a short time later and reported to them that Mr Moran had been murdered,2’®’'

14.10 Mr Thomas told the Royal Commission that Ms Gobbo called him later that same day 
and that during the discussion she said that she knew that she had been used as an 
alibi.2™2

14.11 He told the Royal Commission that Ms Gobbo did not express any concern about that. 
He said that he had previously used her to help him with an alibi and that she knew 
that.2™3

14.12 When Mr Thomas was ultimately charged with the murder of Mr Moran and Mr Barbaro, 
Ms Gobbo represented him.

15 The murder of Mr Marshall (2003)
15.1 About 4 months after murdering Jason Moran, Mr Williams, Mr McGrath and Mr 

Andrews killed Mr Marshall,

15.2 Mr McGrath and Mr Andrews were arrested almost immediately. The murder had been 
captured on a listening device that police had installed in the car pursuant to a lawfully 
obtained warrant in Mr McGrath’s car.^^s^ When interviewed by police, Mr McGrath 
quickly indicated a willingness to assist by implicating Carl Williams.^'S®

15.3 Both Mr McGrath and Mr Andrews later pleaded guilty and became Crown witnesses 
against Mr Williams who had ordered the murder.

15.4 There is evidence before the Royal Commission that Ms Gobbo’s involvement in this 
murder was as follows;

(a) she knew that Mr Williams and Mr Thomas had committed the murder;

(b) she facilitated Mr Andrews receiving his payment for the murder;

(c) she accepted instructions from Mr Williams and Mr Mokbel to represent one of 
the men charged to ensure that he did not assist police.

15.5 Mr Andrews’ witness statement about the murder states that Ms Gobbo visited him in 
custody following his arrest for the murder of Mr Marshall, It states that he asked her to 
tell Carl Wiliiams and Tony Mokbel to give his payment for the murder to his mother. He

2780 T435S4.32-3S (Thomas)
Exhibit RC1175B-Statement of Mr Thomas, 27 September 2019 at {27] (RCMP!.0131.0001.0001_0001 at_0007>.
T13584.12-34; T13622.4-18 {Thomas).

2753 T13622.17-18 (Thomas).
Exhibit RC0268A - Statement of Commander Stuart Bateson, 7 May 2019 at [30] (VPL.0014.0027.0001 at .0006).
Exhibit RC0269A - Statement of Commander Stuart Bateson. 7 May 2019 at [32] (VPL.0014.0027.0001 at .0007). 
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says that Ms Gobbo held a note up to the glass screen in the custody centre indicating 
that she would see Mr Wiiliams and Mr Mokbel later that day. Mr Andrews says that a 
short time later he was told by either Mr Williams or his mother that his mother had 
received the payment.^^®® Mr Andrews also conveyed these matters to Detective 
Senior Sergeant Nigel L’Estrange in March 2019?’’®’'

15.6 In her evidence to the Royal Commission, Ms Gobbo admitted “making those
notes., .through the glass of the Custody Centre and then not really thinking about those 
notes until whatever date it was. . .that Jim O’Brien came with a search warrant."^^ Ms 
Gobbo admitted that shortly after her discussion with Mr Andrews, she went to see Mr 
Williams and Mr Mokbel,^^®®

15.7 Ms Gobbo told the Royal Commission that during her discussions Vi/ith Mr Wiiliams and 
Mr Mokbel, there was concern that Mr Andrews and Mr McGrath would “roil” and assist 
police against them.^soo Ms Gobbo stated that Mr Wiiliams and Mr Mokbel directed her 
to act for Mr McGrath to ensure that he did not make a statement or assist police 
against them.^®®' Ms Gobbo went on to act for him but ultimately he did provide a 
statement and assist police.

15.8 Ms Gobbo stated in evidence that she knew she vi/as assisting people potentially 
impiieated in the murder and that it was “happening fairly often” ai that time.'^®® She 
accepted that, based on Mr Andrews' evidence, she may be viewed as potentially 
complicit in the murder.^®®®

16 Approach to police about Solicitor 2 and others (2005)
16.1 By 2005, another lawyer, Solicitor 2, was starting to associate with the Mokbel and 

Williams crews.

16.2 On 10 May 2005, Solicitor 2 was arrested and charged with possession of an 
unregistered gun and four counts of giving false evidence to the Australian Crime 
Commission, Ms Gobbo acted for Solicitor 2.®®®'*

16.3 Around this same time, Ms Gobbo felt that Solicitor 2 was taking over her position by 
getting closer to Mr Mokbel.^ao®

16.4 Ms Gobbo told the Royal Commission that as a result of feeling that her position with Mr 
Mokbel was being usurped by Solicitor 2, she started to provide information to police 
about Solieitor 2.2®®®

16.5 Ms Gobbo’s provision of information to police about Solicitor 2 did not continue for long. 
It was shortly after providing this information that she became a registered source with 
the SDU.2®®7 The two events were not connected.

2^56 Exhibit RC0637B - Statement of Mf 'Andrews'. 7 March 2006 at [681-[69] (VPL0100.6001,4784 at .4862}. 
2'®- Exhibit RC0264S - Statement of Nigei L’Estrange. 11 June 2019 at [44] ;VPL.OQ14.0036.0Q01 at .0008}. 
^’■58 T13157.31-39 (Gobbo).

T13156.13-17: T13157.31-44 (Gobbo).
28® T1.3158.29-37 (Gobbo).
S6G5 T13156.29-37 (Gobbo).

T13156.14-IS (Gobbo).
28® 113157,26-29 (Gobbo).
28ta T13294.1-6 (Gobbo).
2805 T13294.22-24 (Gobbo).
28®T13297.3-16; T13750.40-44 (Gobbo).
2807 T3430.38-47 (Bateson).
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17 Approaching police to assist and becoming a source 
(2005)

17.1 Moving forward, in August 2005, Ms Gobbo chose, just like she had had many times 
over the previous decade, to approach police again with information about her criminal 
associates. This time, she approached (then) Detective Senior Constabie Paul Rowe 
and Detective Sergeant Steve Mansell.

17.2 We will never know all of the circumstances that prompted Ms Gobbo to turn on her 
crew at this point in time.

17.3 Ms Gobbo told DSC Rowe and DS Mansell that Mr Mokbel was pressuring and paying 
her to act for someone who had been charged for the purpose of preventing that person 
from assisting police against Mr Mokbel.2®® She said that she was concerned that she 
may have committed criminal offences by assisting Mr Mokbel in this way and that she 
was concerned about her reputation within the legal profession. She also said that she 
was suffering health problems?®®®

17.4 DSC Rowe’s impression was that she was under pressure and wanted to part ways with 
the Mokbel crew.2®® Ms Gobbo told the Royal Commission something similar?®”

17.5 Ms Gobbo had been part of the Mokbel crew for several years. Her role in the crew, at 
least, included protecting the head of the crew, Mr Mokbel, and others from 
apprehension by police.

17.6 it is clear from Ms Gobbo’s approach to DSC Rowe and DS Mansell that she wanted to 
part ways with her crew. It is not clear what prompted her at this point to want to leave. 
Mr Mokbel may have owed her money. He may have threatened her. He may have 
been getting closer to Solicitor 2 and, therefore, paying Ms Gobbo less attention. She 
may have found a better opportunity in another crew. There are numerous possibilities. 
Ata genera! level, she appears to have been motivated by fear and revenge. She knew 
what her crew was capable of and she must have known that walking away with the 
information she had and joining a rival crew would risk her life.

17.7 It is clear that, contrary to the impression she sought to convey in her evidence, she did 
not intend to leave the Mokbel crew for a different life away from criminal and drug 
eircies. By no later than May 2006, she was already becoming part of a rival crew, the 
Carlton crew.

18 Conclusion
18.1 It is evident from the submissions above, that from a young age, Ms Gobbo started 

using drugs and got herself involved in the drug scene. She began by associating with 
lower level drug offenders but, over time, became a member of Victoria’s most 
dangerous and prolific organised drug syndicate.

13250,12-17 (Rower. Exhibit 266 - Statement of Detective Sergeant Paui Rowe, 25 June 2019 at 11-4] and [20] 
(VPL.0014.0035.0028 ai 0030).

2S09 Exhibit RC0266B - Statement of Detective Sergeant Paul Rowe. 25 June 2019 at [20] fVPL.0014.003S.0028 at 0030) 
73253.46 to T3254.13 (Rowe;.

28^’ 713314.27-32 (Gobbo).
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On behalf of the following seven individuals:

Commander Stuart Bateson 
Former Detective Inspector Gavan Ryan 

Superintendent Jason Kelly 
Former Superintendent Tony Biggin 

Former Detective Inspector Jim O’Brien 
Detective Sergeant Paul Rowe 

Inspector Dale Flynn
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